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CONSENT DECREE PROGRAM OF THE DEPARTMENT 
OF JUSTICE 


TUESDAY, MARCH 25, 1958 


Hovse or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 2:40 p. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present : Representatives Celler (chairman), Rodino, Rogers, Holtz- 
man, Keating, McCulloch, and Miller. 

Also present : Herbert N. Maletz, chief counsel, Kenneth R. Harkins, 
cocounsel, and Milton Eisenberg, associate counsel. 

The Cuarrman. This hearing will come to order. 

This hearing is on the matter of the consent decree in the case of 
United States against Western Electric Co. and American Telephone 
& Telegraph Co. 

The Chair would like to read a statement. However, I have a bad 
throat and I am going to ask Mr. Maletz, chief counsel, to read my 
statement for me. I understand Mr. Keating has a statement to 
follow. 

Mr. Maletz, will you open up with my statement please ? 

Mr. Maerz. Yes, Mr. Chairman. [Reading:] 


Today the subcommittee resumes hearings in connection with its investiga- 
tion of the antitrust consent decree program of the Department of Justice. 

As the Chair has previously observed, disposition of Government antitrust 
litigation involves substantial problems. A consent settlement, by its very 
nature, involves the process of compromise in the negotiations by attorneys for 
each side. These negotiations take place in an atmosphere that is free from 
scrutiny of the public and the judiciary. 

In such instances, a question frequently arises as to whether in any particular 
instance the consent decree has actually resulted in a compromise of the public 
interest—whether it has eliminated the conditions that caused the Government 
to institute the antitrust proceedings and restored a competitive climate in 
the industries involved. 

Substantial criticisms have been leveled at the consent decree program and 
particularly the procedures that surround the negotiation of a decree. These 
criticisms stem in large part from the fact that the entire process is surrounded 
by secrecy. In virtually every case the details of negotiations and the results 
sought are known only by the Government and the defendants. 

Furthermore, the court almost invariably accepts whatever decree that has 
been agreed to by the parties. Consequently, although a consent settlement is 
entered as a judgment of the court, present procedures have the effect of mak- 
ing nonexistent thoroughgoing judicial scrutiny of the meaning of the decree 
provisions and their impact upon competitors of the defendants. 

Further, consent decrees now are entered without an accompanying opinion 
and without findings of fact thus preventing that growth in judicial prece- 
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dent that gives content to the meaning of the antitrust laws. In these circum- 
stances, business and the bar are denied opportunity to ascertain whether, 
in fact, the practices attacked in the Government's complaint are illegal. Anti- 
trust enforcement officers, also, are deprived of a yardstick by which to measure 
related activities in other industries. 

The significance of this dead-end street in the growth of the law is readily 
apparent when consideration is given as to what the present situation would 
be if there had been no litigated judgments and only consent decrees since the 
enactment of the antitrust laws. 

In such a situation, the business community would have no rulings on par- 
ticular factual situations and no definitive statements as to what is legal or 
illegal under the antitrust laws. 

In this context, the subcommittee, on the basis of its investigation and hear- 
ings, will be in a position to make recommendations with respect to several 
legislative proposals dealing with consent decree procedures. The first proposal 
would require that, after a decree is negotiated but before it is to be entered 
in the court, the Department of Justice give notice to members of the industry, 
not parties to the litigation, who would be affected by the terms of the decree. 
The second would require the Department of J'ustice to publish a statement of 
facts to accompany each consent decree setting forth the Department’s case, 
the defendant’s position, the reasons for the Department’s acceptance of the 
particular compromise and the meaning of the terms employed in the decree. 
The third proposal would establish procedures whereby private parties injured 
by the conduct of the defendants could receive compensation for damages caused 
by the defendants prior to the entry of a decree, or could use information the 
Government may have compiled in private treble damage actions against the 
defendants. Lastly, on the basis of its record of hearings, the subcommittee 
will be in a position to make an informed judgment as to the adequacy of the 
Department of Justice’s methods of handling negotiations for consent decrees 
in major antitrust cases and of its program to insure decree compliance. 

The first consent decree selected by the subcommittee for study was that 
entered in 1941 in the case of United States v. Atlantic Refining Company, et al., 
which governs the activities of 20 major oil companies and 52 oil pipeline com- 
panies. That particular decree was a settlement of three representative pro- 
ceedings instituted in 1940, in which the Government alleged that the major oil 
companies and their pipeline subsidiaries had violated the provisions of the 
Interstate Commerce and Elkins Acts dealing with unlawful rebates. 

In the hearings which were held in October of last year, the subcommittee 
examined both into the negotiations that led to settlement of the case as well 
as into the enforcement problems that arose in the succeeding 16 years. 

The present series of hearings will be concerned with the consent decree 
entered on January 24, 1956, in the case of United States v. Western Electric 
Company and American Telephone and Telegraph Company—a decree which the 
Department of Justice has stated is “one of the most important in antitrust 
history.” 

THE COMPLAINT 


By way of background, on January 14, 1949 the Attorney General filed a 
civil antitrust case in the Federal District Court of New Jersey, alleging that 
American Telephone & Telegraph Co. (A. T. & T.) and the Western Electric 
Co., over 99 percent of whose stock is owned by A. T. & T., had been violating 
sections 1 and 2 of the Sherman Act. Specifically, the complaint charged these 
two corporations with conspiring to restrain and to monopolize and with 
monopolization of the manufacture, distribution, and sale of telephones, tele 
phone apparatus and equipment. 

The complaint stated that Western Electric manufactures and sells more 
than 90 percent of all telephones and equipment sold in the United States and 
that a substantial part of the remaining 10 percent is produced under the direct 
control of Western Electric. 

Further, according to the complaint, A. T. & T. through its long lines depart- 
ment owns and operates more than 98 percent of the facilities used in the 
rendition of long-distance telephone service in the United States, and controls, 
through stock ownership, 22 Bell telephone operating companies which furnish 
approximately 85 percent of all local telephone service in the United States. 
The complaint added that these operating companies, as well as A. T. & T.’s 
long lines department, buy substantially all of their telephone equipment from 
Western. 
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It may be noted that A. T. & T., Western, their subsidiaries and the Bell 
operating companies together comprise companies of the Bell System. In 
1957 total operating revenues of A. T. & T. and its principal telephone subsid- 
iaries were $6,313,833,200; in the same year total gross income of Western 
Electric was $2,488,328,889. 

The complaint charged that the absence of effective competition in the man- 
ufacture of telephones and telephone equipment had resulted in higher prices 
paid for such equipment by the Bell System and tended to defeat effective 
public regulation by Federal and State regulatory bodies of rates charged sub- 
seribers for telephone service. 

According to the complaint, A. T. & T.’s and Western’s control of the market 
for telephones and equipment permitted them to control both plant investments 
and operating expenses and resulted in inflated rates charged to subscribers for 
local and long-distance telephone service. 

The complaint also charged that A. T. & T. and the Bell operating companies 
refused to purchase from manufacturers other than Western Electric, even 
though equipment manufactured by such other companies might be superior in 
operating economy, service, and initial cost. It was further alleged that the 
situation created by the closed market in which the Bell System operating 
companies bought, as well as the closed market in which Western Electric sold 
telephone equipment, had been used by A. T. & T. to delay the introduction into 
the Bell System as standard equipment of improvements in the art of telephony 
in order that maximum returns might be secured from existing equipment, even 
though less expensive and more efficient equipment was available. 

The conspiracy, allegedly existing between A. T. & T. and Western consisted, 
according to the complaint, of a continuing agreement and concert of action, the 
substantial terms of which were: 

First, that A. T. & T. and Western agreed to acquire control of the market 
in the United States for substantially all telephones, telephone apparatus and 
equipment through allegedly predatory patent policies; acquisitions of inde- 
pendent telephone companies; and agreements with telegraph companies that 
they would not engage in telephone service ; 

Second, that A. T. & T. and Western agreed to eliminate all substantial com- 
petition in the manufacture and sale of telephone equipment required by the 
Bell operating companies and the long lines department of A. T. & T. (1) by 
giving Western Electric the exclusive right to manufacture and sell telephone 
equipment to the Bell operating companies and to A. T. & T.’s long lines depart- 
ment; (2) by requiring the Bell operating companies and American Telephone 
& Telegraph long lines department to purchase and acquire equipment exclu- 
sively from Western Electric; (3) by standardizing equipment used in the Bell 
System in such manner as to prevent its purchase from any company except 
Western; (4) by vesting in A.T. & T. power to control operations of all branches 
of the Bell System so that they are unable to make independent decisions on 
procurement ; 

Third, that A. T. & T. and Western agreed to acquire independent, competing 
telephone manufacturers ; 

Fourth, that A. T. & T. and Western agreed to eliminate competition of for- 
eign telephone manufacturers by arranging with them that Western Electric 
would be their exclusive agent in the United States ; 

Fifth, that A. T. & T. and Western agreed to suppress competition in alterna- 
tive methods of communications by patent control in media not related to wire 
telephony; by restrictive cross-licensing patent arrangements; and by dividing 
fields of manufacture and sale with concerns in the telecommunications and 
nontelecommunications fields ; 

Sixth, that A. T. & T. and Western agreed to exercise the power resulting from 
their unified control of research and development and the manufacture and 
operation of telephone equipment so as to produce monopoly profits for A. T. & T. 
(1) by securing for Western noncompetitive prices for telephone equipment 
sold by Western to the Bell operating companies and to the long lines depart- 
ment of A. T. & T., and by using such noncompetitive prices as the basis for 
determining investment and telephone plant upon which subscribers’ rates are 
based; (2) by continuing the manufacture by Western and the sale by Western 
to the Bell operating companies and to the long lines department of A. T. & T. 
of various types of telephone equipment knowing that the cost for such equip 
ment was higher than those of available, alternative types manufactured by 
Western Electric’s competitors; (3) by suppressing improvements and develop- 
ments in the art of telephony and improved types of telephones, telephone ap- 
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paratus, and equipment; (4) by refusing to purchase from manufacturers other 
than Western and by refusing to introduce into the Bell plant equipment pro- 
duced by competing manufacturers even though the defendants knew that such 
equipment was superior in service, operating economy, and initial cost ; 

Seventh, that A. T. & T. and Western agreed to discriminate in price between 
different purchasers and substantially lessen competition in the manufacture 
and sale of telephone equipment (1) by selling to companies not within the 
Bell System at prices higher than prices charged the Bell operating companies ; 
(2) by allowing Western Electric to manufacture for sale outside the Bell Sys- 
tem without charge for A. T. & T. controlled patents while refusing such terms 
to independent manufacturers and distributors of telephone equipment. 

In a statement accompanying the filing of the suit, the Department of Justice 
stated that “although the Bell operating companies occupy the status of pub- 
lic utilities and hence are subject to regulation by State and Federal commis- 
sions as to rates charged subscribers, Western Electric Co. is not subject directly 
to such regulation.” 

The Department added that “telephone rates are fixed upon the basis of a 
fair return on the investment in the telephone plant, and where such telephone 
plant is purchased from a single concern, it is obvious that the prices for such 
equipment are not determined by competition in a free market.” 

The then Attorney General, Tom C. Clark, then pointed out that “the chief 
purpose of this action is to restore competition in the manufacture and sale 
of telephone equipment now produced and sold almost exclusively by Western 
Electric at noncompetitive prices.” 

This purpose was to be achieved by the following types of relief requested in 
the complaint : 

1. Separation of Western Electric from A. T. & T. and dissolution of 
Western into three competing manufacturing concerns ; 

2. A. T. & T. and its operating companies to be required to buy telephone 
equipment only under competitive bidding ; 

3. Western Electric to sell to A. T. & T. its 50-percent stock ownership 
in the Bell Telephone Laboratories ; 

4. Enjoining all agreements between Western Electric and each of the 
Bell operating companies under which Western was made the exclusive pur- 
chaser, supplier, developer, storekeeper, installer, repairer, and junker for 
the Bell System ; 

5. A. T. & T., Western, and Bell Telephone Laboratories to be required 
to license their patents to all applicants on a nondiscriminatory and reason- 
able royalty basis, and to furnish technical information, know-how and 
technical assistance necessary for the use of such patents ; 

6. Enjoining various arrangements between A. T. & T. and the Bell 
operating companies whereby A. T. & T. specifies the equipment to be pur- 
chased by them; requires submission from Bell operating companies of 
financial budgets; and directs the operations of the Bell companies ; 

7. Enjoining all contracts, arrangements and understandings with others 
which eliminate or restrain competition. 


THE ANSWER 


In its answer filed on April 27, 1949, A. T. & T. and Western denied generally 
the allegations contained in the Government’s complaint and requested that the 
complaint be dismissed. The answer also dealt paragraph by paragraph with 
each specific allegation of the complaint. 

In addition and by way of a special defense, the defendants cited a settlement 
on November 21, 1932 of an antitrust suit brought by the Government involving 
allegedly restrictive cross-licensing patent arrangements between A. T. & T.., 
RCA, General Electric, Westinghouse, and others. This consent decree, together 
with the Government’s unsuccessful effort in 1942 to vacate it, were alleged 
to constitute a final determination of the issues in the present 1949 case and a 
bar to further litigation of such issues. 

Beyond that, the defendants broadly described the Bell System, Western Elec- 
tric Co.’s functions, the place of Bell Laboratories, and the advantages of an 
integrated system. 

Thus, the answer alleged that all the units of the Bell System are part of a 
single enterprise; that the system was “under careful governmental regulation 
and supervision,” and that there had been extensive inquiries by both Federal 
and State agencies into the organization and activities of the system and that 
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“in no instance has it been found that the public interest would be served by 
the disruption of the existing organization * * *.” 

The answer further alleged that Western has been the manufacturing unit 
of the system since 1882 and the purchasing and supply unit since the period 
from 1901-13. It stated that the growth and development of Western have been 
“determined by the growth of the telephone service of the system and have been 
designed to meet the demands of those services.” 

According to the answer, because Western is a unit of the Bell System, “its 
prices and profits on sales to operating units of the system are subject to the 
scrutiny of the regulatory agencies having jurisdiction over their rates.” 

Hence, it was alleged that in rate cases the operating units of the system have 
been required, solely because of their affiliation with Western, to establish the 
reasonableness of Western’s prices and profits, and that Western’s “prices have 
been reasonable and its profits low.” 

The answer stated that there is a unification of research and development, 
manufacturing and operation in the Bell System and that this is made possible 
by A. T. & T.’s ownership of Western and Bell Laboratories. This unification, it 
was stated, is an important factor in “promoting the efficiency, economy, and 
dependability of the telephone service.” 

The answer alleged that the “ultimate beneficiaries of this unification are the 
users of telephone service, who thereby obtain better service at lower cost.” It 
stated that “the integration of the Bell System companies and their collabora- 
tion and singleness of effort, have been of great importance in the provision of 
adequate nationwide telephone service in time of peace and vital to the national 
effort in time of war. 

The answer specifically denied that the Bell System “has been developed or 
exists for the purpose of acquiring or controlling a market for equipment of any 
kind or that such is the purpose for any policy or practice of the system.” It 
denied that the unification of research and development, manufacturing and 
operation in the Bell System is “used or intended to be used to restrain or monop- 
olize trade and commerce, to produce unreasonable or excessive profits for the 
defendants, or to accomplish any purpose contrary to law or the public interest.” 

The answer alleged that it is necessary for the Bell System to include a manu- 
facturing and supply unit if “nationwide telephone service is to continue to be 
of the highest quality at low cost * * *.” It alleged that the Bell System main- 
tains and uses its own manufacturing and supply unit “solely to accomplish that 
result” and that it would be contrary to the public interest to “disrupt the exist- 
ing organization and manner of operation of the Bell System.” 


THE CONSENT DECREE 


On January 24, 1956, the Government’s civil antitrust suit was settled by a 
consent judgment agreed to by Western Electric, A. T. & T., and the Attorney 
yeneral. Officials of the Department of Justice have stated that the decree 
represents a “major victory” for the Government and that from the Govern- 
ment’s standpoint it is “miraculous.” 

Without in anywise prejudging the decree, it is important at the outset to 
compare the relief sought by the complaint and the relief obtained in the 
decree. In such a comparison, we find that the settlement did not require sep- 
aration of Western Electric from A. T. & T. or dissolution of Western into 
three manufacturing concerns. It did not require that A. T. & T. and its 
operating companies buy telephone equipment only under competitive bidding. 
Nor did it require Western to sell to A. T. & T. its 50 percent stock owner- 
ship in the Bell Telephone Laboratories. The decree did not enjoin arrange- 
ments between Western Electric and the Bell operating companies making 
Western the exclusive purchaser, supplier, developer, storekeeper, installer, 
repairer, and junker for the Bell System. Nor did it enjoin various arrange- 
ments between A. T. & T. and the Bell operating companies which, among other 
things, enable A. T. & T. to specify the equipment to be purchased by them 
and to direct their operations, although all of the above types of relief were 
sought in the complaint. 

The decree permits Western Electric to continue as a virtually wholly owned 
subsidiary of A. T. & T. and to continue to hold 50 percent stock interest in 
the Bell Telephone Laboratories. The decree permits the A. T. & T. long lines 
department and the Bell operating companies to continue to buy substantially 
all of their telephone equipment from Western Electric without competitive 
bidding. It permits Western to maintain its relationship with the Bell System 
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and thus be in a position to continue to sell more than 90 percent of all 
telephones, telephone apparatus, and equipment sold in the United States. 

The consent decree is based on the theory that it is legal under the antitrust 
laws for Western’s manufacturing activities to remain a part of the Bell 
System and for Western to manufacture the equipment the system uses in 
furnishing communications services subject to Federal and State regulation. 

Western’s manufacturing activities are permitted to remain as part of the 
Bell System on the ground that Western is indirectly subject to regulation. 
In order to facilitate regulation by State and Federal utilities commissions of 
rates proposed by Bell operating companies, the decree requires Western to 
maintain cost-accounting methods consistent with the generally accepted 
accounting principles that afford a valid basis for determining the cost to 
Western of equipment sold to A. T. & T. and the Bell operating companies 
for use by them in furnishing common carrier communications services “taking 
into account the magnitude and complexity of the manufacturing operations 
involved.” 

It might be added that the defendants have concluded that the accounting 
system of Western which was in effect prior to the decree meets these criteria. 

In accordance with the basic premise of the decree, Western and its sub- 
sidiaries must 3 years after entry of the decree, be confined to the manufacture 
of equipment of a type sold to the operating companies of the Bell System, 
except for business with United States Government. This means that Western 
may continue to manufacture for sale or lease to anyone, for use anywhere 
for any purpose, equipment which is of the same general construction and 
performs the same general function as equipment Western sells to any Bell 
operating company or to the long lines department of A. T. & T. 

The practical result of these provisions of the decree is to compel Western 
Electric to divest itself within a 3-year period of Westrex (a sound recording 
distributing subsidiary having annual sales of approximately $16 million) ; 
the Teletypesetter Corp. (whose annual sales are around $2 million); and of 
the manufacture of train-dispatching equipment (whose annual sales amount 
to some $250,000), provided in each case a purchaser can be found willing to 
buy at a fair price and on reasonable terms. 

Beyond that, A. T. & T. and the Bell operating subsidiary companies are 
enjoined from engaging in any business other than the furnishing of common 
earrier communications services and incidental operations. This prohibition, 
however, does not apply to (1) services to the Federal Government; (2) experi- 
mental work; (3) furnishing circuits to other communications carriers; (4) 
directory advertising; (5) advice or assistance to other common carrier commu- 
nications services; and (6) businesses or services incidental to the furnishing by 
A. T. & T. or its operating subsidiaries of regulated communications services. 

There is also excepted for a period of 5 years from the date of decree the 
leasing and maintaining of facilities for private communications systems, “the 
charges for which are not subject to public regulation,” to persons who are 
already lessees of A. T. & T. or of its subsidiary operating companies or become 
lessees within 45 days after the date of decree. 

The parties to the decree are in flat disagreement as to the meaning of this 
provision. The Department of Justice on the one hand takes the position that 
the decree provides a 5-year period during which A. T. & T. may terminate 
such leasing arrangements, and that A. T. & T. may no longer engage in these 
activities after the expiration of that period. A. T. & T. contends that under 
the disputed provision, the prohibition against engaging in these lease-main- 
tenance activities becomes inoperative if and when they become subject to the 
regulatory jurisdiction of appropriate Federal or State agencies. In accordance 
with this contention, and to avoid withdrawing from the private communications 
field, A. T. & T. and a number of its subsidiaries are seeking to have their 
leasing and maintenance services in this area made subject to regulation, 
by filing tariffs with the Federal Communications Commission and various State 
regulatory agencies. 

The primary relief obtained in the decree relates to patents of the Bell System. 
The decree requires that the defendants grant a nonexclusive license to any 
applicant under all existing and future patents. Furthermore, practically all 
Bell System patents issued prior to the date of the decree comprising some 
8,700 in number, must be licensed royalty-free to any applicant except RCA, 
General Electric, and Westinghouse. These three companies must pay reasonable 
royalties for Bell System predecree patents unless they grant the defendants 
royalty-free licenses under their patents issued prior to the decree, in which 
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case they can obtain royalty-free patent licenses from the defendants. All Bell 
patents issued subsequent to the date of the decree are required to be licensed 
at reasonable royalty rates. 

The decree does not afford an applicant an unqualified right to obtain a pat- 
ent license from the defendants. Rather, as a condition of obtaining any li- 
cense under a Bell patent, the applicant must, at the defendant’s request, grant 
to Western a license at reasonable royalties for any of the applicant’s own 
patents including patents of the applicant’s parent or subsidiary companies, 
covering equipment useful in furnishing common carrier communications serv- 
ices. 

The decree also requires that Western furnish, at reasonable charge to any 
United States applicant licensed under the decree, certain technical informa- 
titon consisting of manufacturing drawings and specifications respecting 
equipment made by Western for sale to the Bell operating companies, on con- 
dition that the applicant, if it has licensed Western, furnish to Western at a 
reasonable charge technical information of the same character and scope. 

An additional provision of the decree enjoins the defendants from acquiring, 
except with court approval, any manufacturer, distributor, or seller of equip- 
ment useful in furnishing common carrier communications services. 

Other decree provisions enjoin various practices, which the defendants claim 
they have not engaged in in recent years. Thus, the decree prohibits the de 
fendants from granting any exclusive distributorship to any person for equip- 
ment manufactured by Western; from having any unit of the Bell System 
become the distributor for equipment of any other manufacturer; from requir- 
ing independent telephone companies to buy from the defendants on a continu- 
ing basis; from fixing resale prices on equipment sold; from making various 
types of arrangements such as agreements dividing fields of manufacture, sale, 
or distribution of equipment; or from entering into patent license agreements 
containing restrictive provisions. 

The decree contains no provision (1) requiring the defendants to sell at non- 
discriminatory prices to independent telephone operating companies or prohib- 
iting or limiting sales of such equipment to such companies; (2) requiring 
sales at nondiscriminatory prices to common ¢arriers competing with Bell of 
equipment, other than telephone equipment, used by the Bell companies; or (3) 
requiring A. T. & T. and its subsidiaries to continue to lease circuits on reason- 
able terms to common carriers in the message telegram business to the extent 
that such facilities are reasonably available. However, it is provided that 
the court is to retain jurisdiction to enter further orders respecting these mat- 
ters upon application by the Department of Justice. 

In summary, the foregoing indicates that the principal, immediate impact 
of the decree on the operations of A. T. & T. and Western Electric is to re- 
quire compulsory licensing of all Bell System patents and to compel divestiture 
of Westrex, the Teletypesetter Corp., and the manufacture and sale of train- 
dispatching equipment. Also, if the position of the Department of Justice is 
upheld, the decree would exclude A. T. & T. from engaging in the business of 
leasing and maintaining facilities for private communications systems. 

Against this background, the subcommittee, in the course of these hearings, 
will examine in detail into the methods and character of the negotiations be- 
tween representatives of the Department of Justice and of the defendants so 
as to determine whether Department officials handled the negotiations in a 
manner consistent with the public interest. The subcommittee will also in- 
quire into the nature of the consultations between representatives of the Depart- 
ment of Justice, Department of Defense, and of the defendants with respect to 
postponement, delay, or dismissal of the case because of defense considerations. 
Further, the subcommittee will undertake to ascertain the decree’s effectiveness 
in eliminating the conditions that motivated the Department of Justice to file 
the case in the first instance. In this connection inquiry will be made as to the 
effect of the decree upon manufacturing competitors of Western Electric and 
others. Lastly, the subcommittee will seek to find out what efforts the Depart- 
ment of Justice has undertaken to supervise the provisions of the decree since 
its entry. 

To avoid misunderstanding, the Chair would make it clear that the present 
hearings do not involve an investigation of the American Telephone & Telegraph 
Co. or any of its subsidiary companies comprising the Bell System. On the 
contrary, the subcommittee is primarily interested in the manner in which the 
Department of Justice has discharged its responsibility in the public interest in 
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order to determine whether additionai legislation governing consent-decree pro- 
cedures would be appropriate. 

I should like to mention one final matter. Because of the wide disparity be- 
tween the relief sought by the complaint and the relief obtained by way of 
settlement of the case, the Chair wrote to Attorney General Brownell on May 29, 
1956, stating that “further and more detailed inquiry into all circumstances 
surrounding the settlement of this case is appropriate” and requestng the Attor- 
ney General to “make available for examination by the subcommittee all files 
in the Department of Justice relating to the negotiations for, and signing of, 
a consent decree in this case.” 

In reply by letter dated July 13, 1956, the then Deputy Attorney General, 
Mr. William P. Rogers, refused to supply the subcommittee with any informa- 
tion from the Department of Justice files concerning settlement of this case. 
This refusal was predicated on an asserted need to withhold information con- 
cerning A. T. & T. and Western Electric operations obtained in the course of 
consent-decree negotiations, and secondly, on a claim of Presidential privilege 
to deny to the Congress communications passing between employees of the 
Department of Justice. Beyond that, no reason was assigned by the Deputy 
Attorney General for withholding from the subcommittee relevant Department 
of Justice documents in other categories, such as correspondence between the 
Attorney General and heads of other agencies, executive and independent, relat- 
ing to settlement of this case. 

There is no doubt that the decision by the Department of Justice to with- 
hold all of its files concerning settlement of this case has materially hampered 
the investigation of this subcommittee. 

At this point there will be included in the record the aforementioned corre- 
spondence respecting this matter. 


(The correspondence referred to is as follows :) 


May 29, 1956. 
Hon. THE ATTORNEY GENERAL OF THE UNITED STATES, 
Washington, D. C. 

My Dear Mr. ATTORNEY GENERAL: The House Judiciary Antitrust Subcommit- 
tee has examined and analyzed the consent decree entered into on January 24, 
1956, in the antitrust case of United States v. American Telephone & Telegraph 
Co., et al. The subcommittee’s study indicates that further and more detailed 
inquiry into all the circumstances surrounding the settlement of this case is 
appropriate. 

Accordingly, it is requested that you make available for examination by the 
subcommittee all files in the Department of Justice relating to the negotiations 
for, and signing of, a consent decree in this case 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., July 13, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
Washington, D. C. 


Dear CONGRESSMAN CELLER: I have your letter to the Attorney General, dated 
May 29, 1956, requesting that we “make available for examination by the sub- 
committee all files in the Department of Justice relating to the negotiations for, 
and signing of, a consent decree in,” United States v. American Telephone € 
Telegraph Co., et al. 

The staff of the Antitrust Division has examined in detail this Department’s 
files relating to the negotiation and formulation of that decree. The bulk of 
these documents fall in two categories: First, material submitted by defend- 
ants regarding their operations; and, second, memoranda by various members 
of the Antitrust Division concerning negotiation conferences as well as decree 
provisions. 

Documents relating to defendants’ operations, I emphasize, were produced, 
not pursuant to interrogatories or court order, but rather in the course of good- 
faith negotiation of a consent settlement. Some touched on confidential aspects 
of the defendants’ operations. Were they made available to your subcommittee, 
this Department would violate the confidential nature of settlement negotiations 
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and, in the process, discourage defendants, present and future, from entering 
into such negotiations. 

In any event, as I wrote you over a year ago, on May 6, 1955, Department 
policy does not permit disclosure of staff memoranda or recommendations. As 
I indicated, the decision whether or not to settle, and if so on what terms, may 
involve difficult judgments. Reaching these judgments, I am sure you appre- 
ciate that men equally devoted to vigorous antitrust enforcement may well 
differ. To enable intelligent final decision, therefore, full and open discus- 
sion is required frequently, not only by ail members of the staff but also by the 
staff with the Assistant Attorney General. This process of interchange may 
endure over some time. And, as a result of discussion, any participant must 
feel free to alter his views as the merits of argument dictate. 

This essential process of full and flexible exchange might be seriously endan- 
gered were staff members hampered by the knowledge they might at some later 
date be forced to explain before Congress intermediate positions taken. The 
responsibility for explaining such decisions thus rests upon the Assistant Attor- 
ney General and ultimately upon the Attorney General. 

As the President of the United States directed in a like instance: 

“Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that any 
of their conversations or communications, or any documents or reproductions, 
concerning such advice be disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before [congressional committees] * * * 
not to testify to any such conversations or communications or to produce any 
such documents or reproductions. This principle must be maintained regardless 
of who would be benefited by such disclosures.” 

The danger of abandoning that policy in the case of law-enforcement agency 
seems clear. Revealing staff disagreement on issues might well cramp effective 
enforcement. 

With this in mind, this Department cannot grant your request to examine our 
files relating to the decree in United States v. American Telephone & Telegraph 
Co., et al. 

Sincerely, 
WILLIAM P. RoGErs, 
Deputy Attorney General. 


Mr. Maerz (reading) : 


Subsequently, the Chair, by letter dated May 16, 1957, requested the president 
of the American Telephone & Telegraph Co. to make available all files of the 
American Telephone & Telegraph Co. and Western Electric relating to the 
decree. 


A copy of this letter is included in the record. 
(The letter referred to is as follows :) 


May 16, 1957. 
Mr. FREDERICK R. KAPPEL, 


President, American Telephone & Telegraph Co., 
New York, N.Y. 

Dear Mr. Kappet: During this Congress the House Antitrust Subcommittee 
will conduct a study of the procedures and competitive effects of the consent 
decree program for which the United States Department of Justice is responsi- 
ble. In its study the committee will seek to ascertain how effective consent de- 
crees have been to eliminate the conditions that caused the Government to 
institute its antitrust proceeding, and to restore a competitive climate in the 
industries concerned. In addition, the committee is interested in the effects of 
consent decrees upon competitors of the defendants. 

In order to expedite our investigation and to reduce the burden on your organi- 
zation to as great an extent as possible, it would be appreciated if the staff of 
the Antitrust Subcommittee could examine at your offices certain of your files 
for the purpose of designating documents in which the subcommittee is inter- 
ested. The files of the American Telephone & Telegraph Co. which the subcom- 
mittee would examine under this procedure are those files which contain the fol- 
lowing types of information, covering the period from January 1, 1949, to date: 

1. All documents including contracts, agreements, correspondence, inter- 
office and other memorandums, reports, memorandums of telephone or other 
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verbal communications or other materials, and minutes (including those of 
executive committees and boards of directors meetings), relating to the 
entire course of negotiations with representatives of the Department of 
Justice which culminated in the entry on January 24, 1956, of a final judg- 
ment consented to by the American Telephone & Telegraph Co., which ter- 
minated the Government’s antitrust suit in the case captioned United States 
v. Western Electric Company, Inc., and American Telephone and Telegraph 
Company ; Civil 17-49 (D., N. J.). 

2. All documents of the types specified in paragraph 1 above relating to 
company policy or action with regard to measures taken or proposed to be 
taken in compliance with any of the provisions of the final Judgment num 
bered IV through XV. 

3. All documents of the types specified in paragraph 1 above relating to 
company policy or action that reflect the interpretation of responsible officials 
of the American Telephone & Telegraph Co., of those provisions of the final 
judgment numbered IV through XV, and their view of actions which need 
or need not be taken by the company to effectuate compliance therewith. 

4. All documents of the types specified in paragraph 1 above relating to 
the policy and program of the American Telephone & Telegraph Co., with 
respect to the furnishing of mobile communications services beyond the ex- 
piration of the period specified in paragraph V of the final judgment, pro- 
vided that applications for governmental regulation of such services are 
granted. 

5. For the period between January 1, 1949, and February 24, 1956, all com- 
munications, including expense accounts in detail, between officers or officials 
of the American Telephone & Telegraph Co., or any of its subsidiaries with 
employees or officials of American Telephone & Telegraph Co., or any of its 
subsidiaries, while any such officials or employees served on a without com 
pensation or per diem consultant basis with the Department of Defense, 
Department of State, Department of Commerce, or Office of Defense Mo- 
bilization of the United States. 

It is understood that the documents specified in the foregoing paragraphs will 
include communications between the American Telephone & Telegraph Co., and 
any of its subsidiaries or companies in which American Telephone & Telegraph 
Co. owns a substantial interest as well as all other documents in the categories 
described above which relate to these subsidiaries or companies. 

It would be greatly appreciated if the material requested were made available 
for inspection by the subcommittee staff on or before June 7, 1957. 

Sincerely yours, 

PMANUEL CELLER, Chairman. 


This request, it should be emphasized, was complied with voluntarily by the 
company in detail and in the utmost good faith. Indeed copies of literally 
thousands of documents that bore upon the settlement negotiations and the 
decree were furnished promptly and without hesitation to the subcommittee 
by counsel for the company. 

In addition, the subcommittee requested from the company numerous and 
ancillary materials relating to settlement of the case. It also asked a large 
number of detailed questions dealing with various facets of the decree and 
events leading up thereto. 

At what must have been considerable inconvenience to the company, repre 
sentatives of the American Telephone & Telegraph Co. supplied all the addi 
tional materials and answered each inquiry fully and forthrightly. On behalf 
of the subcommittee, the Chair commends the American Telephone & Telegraph 
Co. and its officials and counsel for their complete, wholehearted, and unfailing 
cooperation with the subcommittee in its inquiry. 


Finally, there will be included in the record a copy of the complaint 
filed by the Department of Justice; the accompanying announcement 
by the Department of Justice, the answer filed by the defendants; a 
copy of the consent decree; a copy of the Department of Justice’s ac- 
companying announcement; and a copy of the Bell System’s accom- 
panying announcement. (The documents referred to appear at 
pp. 1719-1866. ) 

There will also be included as Appendix I a document prepared 
by the subcommittee’s staff setting forth each allegation of the com- 
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plaint and in parallel lines, each answer of the defendants in respect 
thereto. 
(The appendix appears at p. 3823.) 


STATEMENT OF HON. KENNETH B. KEATING, REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keatine. Mr. Chairman, this is the third time the subcom- 
mittee has met to consider consent-judgment proceedings in antitrust 
cases. We first heard testimony on this subject in May 1955, during 
the subcommittee’s hearings on current antitrust problems. We then 
met for several full days in October 1957 to consider in detail the 
consent decree entered in the oil pipeline case, U/nited States v. At- 
lantic Refining Co. et al. Now we are about to embark on a second 

sase study involving the decree entered in the telephone case, United 
States v. Western Electric and American T. lephone & Telegraph 
Co. 

In the course of the subcommittee’s hearings on current monopoly 
problems, some witnesses warned against the Government’s use of 
consent judgments to coerce settlements which could not reasonably 
be expected after litigation. Other witnesses were more concerned 
about concessions the Government might make in exchange for agree- 
ment. Judge Barnes, who was he: ad of the Antitrust Division at 
that time, demonstrated by his testimony that the Department of 
Justice was well aware of both the advantages and disadvantages 
of such proceedings. The testimony of Judge Barnes and others 
at this hearing, however, left little doubt that properly administered 
consent proc eedings were essential to an efficient antitrust program. 

The testimony presented during the oi] pipeline hearings was of 
similar import. Judge Hansen, Judge Barnes’s successor as head of 
the Antitrust Division, pointed out at these hearings that the con- 
sent settlement procedure is a great asset to the Government because 
of the relative promptness with which unlawful practices in an indus- 
try may be eliminated by agreement. 

‘Statistics which he presented showed that on the average it takes 
2 more years to dispose of antitrust cases by litigation than it does 
to dispose of such cases by negotiation. Thus, while almost 5 years 
elapses from complaint to final disposition of litigated antitrust 
cases, on an average, something less than 3 years is required to settle 
cases by consent. 

This is still a very long time for a case to be pending, but it does 
represent a 40 percent savings in antitrust enforcement resources and 
manpower. The importance of this saving to anyone interested in a 
broad and effective antitrust program is evident. 

The usefulness of consent-decree proceedings to the Government’s 
antitrust program has been recognized almost from the date of the 
Sherman Act. In fact, during the entire mastory of antitrust enforee- 
ment, from 1890 to the present time, some 72 2 percent of all civil pros- 
ecutions have been terminated by consent. This is approximately the 
same rate at which such cases have been terminated since 1953. And, 
interestingly, this is well under the rate at which cases were termi- 
nated by consent during some earlier comparable periods of enforce- 
ment activity. 
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During one such period, referred to by Judge Hansen in his testi- 
mony, 1940 to 1943, for example, more than 85 percent of all antitrust 
complaints were settled, a percentage 13 points higher than the rate 
for the 4 years after 1953. 

Naturally consent judgments, like other important agreements, are 
the product of negotiation and compromise. Any lawyer with prac- 
tical experience knows that, and the time it takes to reach agreement 
proves it. 

If each party were determined to insist upon the position set forth 
in the original pleadings, agreement would be impossible and negotia- 
tions would be a waste of time for all concerned. Compromise may 
be distasteful to the zealot, but it is recognized by most reasonable 
men as the key to obtaining effective and satisfactory results. 

There must, of course, be a rational basis for « compromise. The 
objective must always be an agreement consistent with the public in- 
terest and not simply an agreement. Judge Hansen recognized this 
in his statement in the oil pipeline hearings that an antitrust case is 
“heavily freighted with public interest. 

I must say in view of this that I was a little surprised at the pro- 
visions of the 1941 judgment in the Oil Pipeline case. As I said 
during the course of those hearings, it seemed to me that the Depart- 
ment of Justice had agreed in that case to sanction a little violation 
of the law by permitting rebates to the oil companies as long as they 
did not exceed a certain amount. 

At the same time, I recognize that this subcommittee is hardly in 
a position to pass judgment on the merits of each of these cases. 
The oil companies expressed the opinion that the original complaint 
of the Government in the Oil case was based on a fantastic legal the- 
ory. One of the Department’s own negotiators was quoted in a 
document submitted to us as describing the other Department. nego- 
tiator’s position on a point as “ridiculous.” 

It is apparent that in the Oil case, as in every significant case, 
there were wide differences of opinion about the merits. Unless we 
arrogate to ourselves judicial responsibilities and follow judicial 
processes, how can we say with certainty that the disposition of any 
particular case was or was not in the public interest? 

The A. T. & T. judgment which we are about to study has already 
been the subject of hearings by a subcommittee of the House Small 
Business Committee. Judge Barnes, whose competence and integ- 
rity has never been questioned, testified in those hearings that he 
became convinced during the course of negotiations that the Govern- 
ment could not obtain by court action a divorcement of Western 
Electric from the Bell System. The chairman of the subcommittee 
conducting that hearing commented that “that is within your judg- 
ment, I agree.” 

In my opinion that was a wholly proper attitude for the chairman 
to take. We certainly cannot review the legal merits of each of these 
cases. 

Judge Barnes’ testimony suggests that the original complaint in 
this case may have asked for much more than the Government could 
reasonably expect in court. In view of this, I will be interested in 
Om genesis of this complaint. 

I do not say this critically, however, because as I have already indi- 
cated, it is common practice for a party to plead his case much more 
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strongly than may be ultimately justified. The Government plead- 
ing in the Oil case, for example, demanded damages which would 
have added up to more than $2 billion to the industry. Yet at the 
very first conference the industry had with the Justice Department in 
that case, the then Attorney General Thurman Arnold, indicated 
that the Department was not interested in recovering any damages 
if the case could be settled. 

I can readily understand this tendency to overstate the case under 
our adversary system of litigation. I comment upon it only for the 
purpose of avoiding the fallacy of judging the merits of the final 
decree by the terms of the original complaint. It is obvious to me 
that the public interest cannot be fairly measured by the narrow 
standard of a particular pleading. 

This is emphasized in this case by the company’s answer to the 
complaint. I was glad to note that the chairman in his statement 
briefly described this answer since I think it serves to put the original 
issues in better perspective than does the complaint alone. 

The memorandum prepared for this investigation by the staff gave 
the impression that the defendants’ response to the long and detailed 
complaint of the Government consisted solely of a general denial and 
a plea of res judicata. I do not challenge anyone’s good faith in 
this, but of course this impression was completely nicteadie . The 
answer actually is more than 42 pages long, and it contains detailed 
comments upon all of the allegations in the complaint. 

Since the memorandum which was circulated to the members did 
not adequately summarize the contents of the answer, I thought it 
would be helpful to do so now. 

But in view of the chairman’s opening statement which went into 
the answer very fully, that will not be necessary. The description of 
the pleadings by the Chairman gives us a fair picture of what the De- 
partment is up against in this case. 

Since there is no reason to suspect that the defendants were any less 
sincere in their position than was the Department in its position, it is 
easy to see how difficult the process of settlement must have been. Un- 
questionably the fact that antitrust litigation is more costly, more com- 
plex, more time consuming and uncertain than any other type of liti- 
gation influenced both sides to undertake negotiations, but it is worth 
noting anyway that if the parties had approached this case with an 
attitude of intransigence, the matter, in all likelihood, would still be 
in litigation, and there would still be doubt as to whether the Govern- 
ment could obtain any relief at all. 

Mr. Chairman, we know that there is no partisan provision among 
the members of this committee in our faith in the support of the anti- 
trust laws. The Sherman Act has had bipartisan support from its 
inception. 

I believe, as I am sure you do, that the Government should not 
hesitate to invoke the full measure of its powers where necessary to 
strike down unlawful interference with our economic system from any 
quarter. 

At the same time, I share the faith of many that most American 
business concerns, large and small, will willingly comply with the 
law if they can be shown wherein they have erred. Voluntary action 
which ends abuses under these circumstances obviously is to be en- 
couraged. 
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While there may be some exceptional situations, I would seriously 
question any suggestion that would require the parties to a civil anti- 
trust suit to suffer the expense, uncertainty and disruption of a typical 
antitrust trial where a basis exists for voluntary settlement on favor- 
able terms. 

It would be most unfortunate if the attention that this committee 
has given to the consent-decree program served to discourage the full 
and proper use of this device in the Department’s program of antitrust 
enforcement. I do not believe that this is the intention of any member 
of this committee, but I am concerned that unless this is specifically 
pointed out, our study of the subject will be construed by some as 
criticism of the program. I want to make it clear, therefore, that this 
is merely a study of the program and not an investigation of either 
the Department of Justice of any of the defendants. 

I think anyone can understand the importance of this study when 
they consider that 3 out of 4 antitrust cases are terminated by consent 
judgments. Obviously this subcommittee has a proper and legitimate 
interest in any program of this magnitude. This interest will be 
served if we become fully informed about the workings of this pro- 
gram even if it is concluded that no legislation on the subject is 
needed. 

At the same time, these hearings may well disclose methods for im- 
proving consent judgment techniques which will require legislative 
action. In any event, these hearings should serve well our continuing 
interest in the effect and operation of the antitrust laws. 

The Cuarrman. Thank you, Mr. Keating. 

Does any other member wish to have an opening statement ? 

Our first witness will be Mr. Horace P. Moulton, who is the vice 
president and general counsel of the American Telephone & Telegraph 
Co. 

Mr. Moulton, will you step forward, please? I want to repeat what 
Mr. Maletz said when he read my statement, that we have received the 
fullest cooperation from you and that every request which was made 
of you was responded to with alacrity and with uttermost coopera- 
tion. 


TESTIMONY OF HORACE P. MOULTON, VICE PRESIDENT AND GEN- 
ERAL COUNSEL, AMERICAN TELEPHONE & TELEGRAPH CO. 


Mr. Moutron. Thank you, very kindly, Mr. Chairman. 

Mr. Chairman and gentlemen, as the chairman has indicated, my 
name is Horace P. Moulton. Iam vice president and general counsel 
of the American Telephone & Telegraph Co. 

Before assuming my present responsibilities in September, 1955, I 
was employed in several capacities in the A. T. & T. legal department, 
and earlier served as counsel for the New England Telephone & Tele 
graph Co. and engaged in general practice in Boston. 

Although I have been asked to testify later in these hearings, the 
subcommittee has kindly afforded me the opportunity to make a 
statement at this time. In so doing, I speak on behalf of the manage- 
ment of the Bell System, and I wish to express our sincere apprecia- 
tion for this and the many other courtesies which the subcommittee 
and its counsel have shown us. I shall endeavor not to trespass un- 
duly on your time. 
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This, as the chairman and Mr. Keating have already pointed out, 
is the second of a series of hearings in the subcommittee’s overall 
study of the consent-decree program of the Department of Justice. 
We understand that it is not the subcommittee’s purpose in this study 
to try the issues raised by the complaints and answers in the cases 
under consideration. I think this is fortunate, because to do so in our 
case would take many, many months. 

We are advised that the subcommittee is principally interested in 
examining into the history of the negotiations which led to our decree, 
and to consider its effects. With this in mind, it may be helpful to 
state briefly the position of the Bell System in regard to this case, 
to give in broad outline the course which the negotiations took, and to 
comment generally on the decree itself. 

As background, it is important to sketch a few basic facts about 
the Bell System, some of which may not be generally understood. 

The Bell System is a single integrated enterprise. It is a private 
enterprise engaged in a public undertaking. It exists—and it has 
always existed—solely for the purpose of providing the best possible 
communications services to the people of this country. 

The conduct of this enterprise carries with it heavy responsibilities. 
It must be organized and operated so as to provide a communications 
system which is flexible, fast, clear and—above all—dependable. The 
system must be modern and progressively in keeping with the greatly 
expanding and changing communications needs of the country. Most 
important, the system must be as efficient and economical as possible 
since it is essential that the cost of service to the public be no more 
than is necessary to do these things properly. 

The technical and economic problems involved are unique. We 
must provide and maintain a thoroughly dependable telephone plant 
comprised of a vast number of interdependent components through 
which any telephone in this country can be connected almost instan- 
taneously with any other in such a manner that conversations may be 
carried on with both ease and clarity. Electrical impulses set in mo- 
tion by the lifting of any telephone must be carried over wires and 
through the air, and guided through switches to any other telephone 
whether it be next door or thousands of miles away. 

The Bell System today owns and operates over 52 million tele- 
phones. Nationwide service between these telephones requires a plant 
which is capable of making over 900 trillion separate and distinct 
connections. 

These problems can be met, and these responsibilities discharged, 
only by constantly developing, designing, and manufacturing new 
and improved equipment and getting it into service as addi as 
possible. This requires the closest collaboration between research, 
manufacture, and operations. Complete teamwork and free exchange 
of information and ideas are essential, and are possible only where 
there is a singleness of ownership and objectives. And this is why 
Western Electric has been an integral part of the Bell System ever 
since 1882. 

It is because we have this kind of an integrated organization—in 
which research, manufacture and operations are unified—that the 
Bell System has set the world’s hendande for telephone service, and 
that this country enjoys the best, the most dependable, and the most 
extensive telephone service in the world today. The divestiture of 
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Western Electric would have destroyed this organization and would, 
in our judgment, have done most serious damage to the public 
interest. 

Mr. Keating. May I interrupt, Mr. Chairman. I have 1 or 2 
questions. 

The CuHarrman. Mr. Moulton is going to subject himself to ques- 
tions subsequent to other witnesses. Therefore, we have agreed to 
let him read this statement. 

Our first witness will be Mr. T. Brooke Price. 

Mr. Keatine. Then it isn’t your intention to question him at this 
time at all? 

The Cuatrman. That is right. That is by arrangement. 

That is right, isn’t it, Mr. Moulton ? 

Mr. Movutron. Yes, although if there are any questions, I don’t 
want to appear to be avoiding questions. I will be glad to answer 
any. 

The Cuarrman. I thought we might let the afternoon go mainly 
to the pyrotechnics of the general statements from difference sources. 

Mr. Keratine. You see, Mr. Moulton, the chairman and I work in 
such perfect harmony that I wouldn’t want to question unless it was 
his intention to question. 

The Cuarrman. I hope that will be maintained throughout the 
hearings. 

Mr. Mouton. Then I hope we are all in accord. 

The CuarrmMan. I am sure we are. 

Mr. Movtron. The Bell System management was—and is—certain 
that divestiture of Western would have inevitably and substantially 
increased the cost of telephone service to the public. There are many 
reasons for this. For example, Western’s prices to the Bell System 
operating companies for equipment which Western manufactures are 
today 6 percent less on the average than they were in 1950, despite 
the fact that in the same period Western’s raw material costs in- 
creased 24 percent, and its wages went up 51 percent. Without 
Western, we are sure that no such result could have been achieved, 
and we think this finds support in the fact that in this same period, 
the prices of electrical machinery and equipment generally have gone 
up 49 percent. 

For many reasons, also, we were—and are—convinced that the 
separation of Western would have crippled our ability to meet the 
requirements of the public for more and better communications 
facilities. 

Just since World War II, Bell System telephones have increased 
from 22 million to 52 million or aboot 133 percent. In the same 
period, local calls have risen from 86 million to 180 million per day 
and daily long distance calls from 4.6 million to 8.2 million. 

This great upsurge in public demand has required a vast and 
highly complex expansion in our communications system and facili- 
ties—under forced draft, for the public will not and should not 
wait. Without Western, this just could not have been done with 
anything like the speed and efficiency that was needed. 

Nor could we, at the same time, have gone forward as we did with 
such service improvements as direct customer dialing of long distance 
ealls and other cost-saving innovations which new technology has 
made possible. 
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We were sure, too, that divestiture of Western would reduce, if not 
destroy, the military value of the Bell System organization which 
depends on the very integration of research, manufacture, and opera- 
tions which the suit would have put asunder. 

Without this integrated organization, we could not have undertaken 
guided missile assignments such as Nike, or the development of 
atomic weapons at Sandia, or the DEW line, or the communications 
phases of BMEWS (ballistic missile early warning system), or other 
defense jobs which we have done and are doing for the armed serv- 
ices at their urgent request. 

Holding these convictions, the management of the Bell System 
could not voluntarily agree to a disposition of this case which in- 
volved the divorcement of Western Electric, or which would other- 
wise adversely affect the cost, quality, or availability of telephone 
service. For to do so would have deprived us of our ability to meet 
our responsibilities to the public and the national defense. 

Basically, also these same facts were the foundation of our firm 
position that the inclusion of Western Electric in the Bell System 
organization, which had existed for nearly 70 years at the time the 
suit was first brought, was not illegal and that the court would not 
order its divorcement. 

This is not a case of a manufacturer preempting a market. On the 
contrary, it is a case of a regulated enterprise engaged in furnishing 
a public service which, for imperative technological and economic 
reasons, manufactures equipment for its own use. 

Throughout the negotiations, we advanced these views with all 
the force at our command. We did so because we believed this to be 
our duty. And we spoke for ourselves through our own representa- 
tives of Government who had a proper interest in this case and its 
outcome. 

The negotiations which led to the final judgment, 7 years to the 
month from the commencement of the suit, were arduous and pro- 
longed. We fully stated our position on the facts and the law, both 
orally and in writing. We supplied every piece of information 
which the Antitrust Division asked for and explained at length the 
meaning and consequences of each suggestion which was advanced. 
We found the representatives of the Department of Justice hard 
bargainers, and we had to make important concessions and compro- 
mises. 

.The broad outlines of what took place can be stated quite simply. 
The complaint was filed in January 1949 and we filed our answer in 
May of that year. In that same month the President of the United 
States sent us a letter asking us to take over the direction of Sandia 
Laboratories, a vital segment of the atomic weapons program, for the 
Atomic Energy Commission. Shortly thereafter, the Atomic Energy 
Commission itself requested us to accept this task, making it clear 
that it was primarily because of the integrated character of the re- 
search, manufacturing and operating facilities of the Bell System 
that its services were needed for this important undertaking. With 
the outbreak in Korea in June 1950, the responsibilities of the Bell 
System for the development and manufacture of new weapons and 
defense systems for the armed services increased greatly and have 
continued ever since at a very high level. 
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The Government took no action in the case until August 1951 when 
we were served with interrogatories and a motion for discovery calling 
for one of the most sweeping file searches in the history of antitrust 
litigation. These demands for information were a clear indication 
that the Antitrust Division was now actively preparing for trial and 
that the Bell System could no longer postpone its preparations which, 
because of the nature of the allegations, would require continuous 
effort by top management personnel. 

This placed us in a dilemma. Already heavily engaged in national 
defense work, and being called on for further commitments by the 
armed services, we were also faced with the need to spend the time and 
energy of many of our top people readying the defense of the suit. 
Both could not be done effectively, so early in 1952, after advising 
the Attorney General, we laid the problem before the Department of 
Defense. The Defense Department made several suggestions to the 
Department of Justice that the case be postponed, but no formal action 
was taken by Justice. 

In March 1953 the Attorney General stated publicly that he had be- 
gun a personal review of major antitrust cases to determine whether 
they should be continued or dropped. Because of this we prepared 
and, in June 1953, submitted a memorandum for the Attorney Gen- 
eral setting forth our position and asking that the case be dismissed. 

In the spring of 1954 the Attorney General advised us that he had 
decided not to dismiss the case but that the Department was willing 
to enter into discussions looking toward a possible disposition through 
a consent decree. Thereafter there were a series of meetings with 
representatives of the Justice Department, starting in the spring of 
1954 and continuing intermittently until the fall of 1955. 

The principal subject of these discussions over this whole period 
related to the issue of divestiture. Throughout, as I have already said, 
it was our position that Justice’s demand for divestiture was without 
legal merit and was clearly contrary to the public interest. 

Finally, early in December 1955, Justice indicated its willingness 
to undertake negotiations for a consent decree without divestiture of 
Western. Intensive negotiating sessions then followed which culmi- 

nated in the entry of the final judgment on January 24, 1956. 

The judgment did not provide for divestiture of Western Electric 
and, in our view, this result was clearly in the public interest. The 
decree does, however, contain provisions which are far-reaching and 
unprecedented. 

With certain exceptions, the decree restricts the future business 
activities of the Bell System to furnishing regulated communica- 
tions services, manufacturing equipment of the type useful in pro- 
viding those services, and doing work for the United States Gov- 
ernment. There is nothing in existing law that so confines the 
activities of any other regulated business. 

The compulsory patent licensing provisions are also unprecedented. 
In most decrees such provisions are confined to certain specified 
patents, or patents relating to a particular product or a narrow line 
of products, and remain in force for a short period of years. In our 
decree, the provisions encompass all patents, both existing and future, 
without limitation either in time or in terms of products or equip- 
ments. 
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Moreover, the judgment requires that the 8,500 Bell System patents 
in existence on the date of the decree be licensed for any or all pur- 
poses royalty free. This is a requirement which no court has ever 
imposed in an antitrust judgment. It is estimated that this provision 
alone will result in a loss of royalty revenues of between 3 and 5 million 
dollars a year over the next 10 years. 

I will not dwell on the other provisions of the decree which affect 
or inhibit the future conduct of our business. It is enough to say 
that both the operating and manufacturing units of the Bell System 
have been placed under restrictions such as have been imposed upon 
no other American enterprise and that the effects of these restrictions 
for the long future simply cannot be predicted with any assurance. 

We negotiated and agreed to this decree in good faith, and I can 
assure you that it has been—and will continue to be—our constant 
effort to comply fully with its provisions. 

To sum up, the management of the Bell System was sure that di- 
vorcement of Western Electric from the Bell System would: 

Substantially increase the cost of our services to the public; 

Make those services less reliable and efficient ; 

Cripple our ability to meet the ever-increasing demands for more 
and more service ; 

Seriously hamper and retard the introduction of new technology 
into our communications system ; 

And greatly curtail our ability to contribute to vitally important 
defense needs. 

It was also our firm position that the law did not require that these 
consequences be imposed upon us, or—much more importantly—upon 
the people of this country. 

Our actions throughout were dictated by these convictions which 
we expressed at every opportunity with vigor, candor, and propriety. 

The negotiations were long and arduous, and exacted from us much 
more than we wished to give. In the end, we agreed to the decree, and 
we intend to respect it and to live by its provisions. 

May I repeat our sincere appreciation for this opportunity to make 
this statement. 

The Cuarrman. And you will appear subsequently for questioning ? 

Mr. Mouton. Oh, yes. 

The CHarrmMan. Our next witness will be Mr. T. Brooke Price, for- 
mer vice president and general counsel, American Telephone & Tele- 
graph Co., and there may as well come up with him to the rostrum Dr. 
M. J. Kelly, president of Bell Telephone Laboratoriees. Both might 
come up together—Mr. Price and Dr. Kelly. 

Mr. Maerz. Mr. Price, would you state your name, address, and 
present occupation for the record ¢ 





TESTIMONY OF T. BROOKE PRICE, FORMER VICE PRESIDENT AND 
GENERAL COUNSEL, AMERICAN TELEPHONE & TELEGRAPH CC., 
ACCOMPANIED BY DR. M. J. KELLY, PRESIDENT, BELL TELEPHONE 
LABORATORIES, INC. 


_Mr. Price. My name is T. Brooke Price. I live in Morristown, 
N. J. Ihave been retired from the Bell Telephone System for some- 
thing over 214 years. 
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You wanted me to state my connection with the companies? 

Mr. Materz. If you would, sir. 

Mr. Price. Yes. 

My connection with the Bell Telephone System began in 1934. Be- 
fore that time, I had been in general practice as a lawyer in Charleston, 
W. Va. 

In 1936, I was made vice president and general counsel of Western 
Electric Co. 

In 1941, I was made general attorney of the American Telephone & 
Telegraph Co. 

In 1951, I was made vice president and general counsel, and I was 
retired at the compulsory age on August 31, 1955. 

Mr. Matetz. In 1949, did vou represent A. T. & T. in the Govern- 
ment’s antitrust suit against Western Electric and A. T. & T.? 

Mr. Price. I was engaged with that case from the time it was 
brought; yes. 

Mr. Materz. Actually, it is correct, is it not, Mr. Price, that you 
were one of the attorneys who prepared the answer to the Govern- 
ment’s complaint, and your answer was filed, was it not, on April 27, 
1949? 

Mr. Price. I accept the date, and I was one of those who worked 
on the answer, and my name is signed to it; yes. 

Mr. Maerz. Mr. Price, would you agree that the heart of the 

case was the Government’s attempt to sever Western Electric from 
the Bell System ? : 

Mr. Price. That was the most drastic relief sought, that and the 
threat to split Western Electric into three parts. 

Mr. Maerz. Would you agree that that was the heart of the case, 
the effort to sever Western from Bell System ? 

Mr. Price. Well, that is a question of the language, whether you 
call it the heart of the case. In terms of the seriousness of the effect ; 
yes. In terms of perhaps the relief most likely to be obtained by the 
Government, I wonder. 

Mr. Materz. It is a rather important question and I would like to 
show you a document prepared by A. T. & T. counsel—Root, Ballen- 
tine—for Dr. Kelly, dated May 9, 1952, and ask you if you would read 
the last paragraph of page 2. 

Mr. Price. May I look to see what it is? 

Mr. Maerz. Would you identify the document after you have 
looked at the last paragraph ? 

Mr. Price. Yes. 

(1) The heart of the case is the Government’s attempt to sever Western from 
the Bell System, but this is not based primarily on specific evil or predatory 
acts which Western or the integrated system are alleged to have committed. 

Shall I go on? 

Mr. Maerz. No, sir; that is all right. 

Now would you identify the document ? 

Mr. Price. Well, this is a copy of a letter or a memorandum dated 
May 9, 1952, which was forwarded to the Honorable William C. 
Foster, Deputy Secretary of Defense, and signed in typing “Root, 
Ballantine, Harlan, Bushby & Palmer.” 

Mr. Matertz. Is it a fact that after the answer was filed by the 
defendants and until August 24, 1951, there was no further contact 
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with the Government on the part of the defendants respecting this 
case ? 

Mr. Price. I think so. 

Mr. Materz. Is it correct that on August 24, 1951, the Gov- 
ernment served the defendants with a discovery motion, interroga- 
tories, and a so-called request schedule requesting submission of docu- 
ments bearing on something over 100 subjects relating to allegations 
in the complaint ? 

Mr. Price. Yes, sir. 

Mr. Materz. Was compliance—— 

Mr. Price. Just let me say I don’t remember the details of these 
things, but, of course, I know the thing occurred and I accept your 
statement of the exact circumstance and details. 

Mr. Maerz. Very well, sir. 

Was compliance with the Government’s request completed by the 
defendants on or about June 30, 1953 ? 

Mr. Price. I think so; that sounds right. 

Mr. Materz. Is it correct that approximately 14,300 documents 
were transmitted to the Government by A. T. & T. and Western 
Electric and Bell Telephone Laboratories pursuant to the discovery 
motion and request schedule ? 

Mr. Price. | don’t hear the figure. 

Mr. Maerz. About 14,300 documents. 

Mr. Price. Yes; I accept that as correct. 

Mr. Maerz. Very well. 

Mr. Price, did you and Mr. John W. Davis, on February 28, 1952, 
have a conference with Attorney General McGrath in order to seek 
a postponement of the case because of defense considerations ? 

Mr. Price. I have to accept the date as you stated because, of course, 
I don’t remember these things by exact date. But that is true, Mr. 
Davis and I did go to Washington and talk to Mr. McGrath about 
that time. 

Mr. Materz. Will you tell the committee to the best of your recol- 
lection what transpired at this meeting ? 

Mr. Price. Yes. 

May I explain how that came about: The situation had become very 
acute with respect to the demands, present and prospective, upon our 
technical people in the laboratories and in the Western Electric Co. 
and, to some extent, in the other companies as well. 

That is to say, the demands that were being made by the Defense 
Department, coupled with the necessity for preparing this case for 
trial, because we then foresaw that the Gov ernment was moving and 
that we would have to begin to be diligent in our preparation; and 
with a third factor that there were still three-quarters of a million 
people in this country waiting for telephone service, so that all of our 
facilities were badly overloaded and we had a very serious problem 
in the communication field in trying to catch up with the orders that 
were waiting to be filled. 

Under those circumstances, a decision was reached that this situa- 
tion ought to be called to the attention of the Department of Defense 
because the demands for the preparation of the case which were 
immediately ahead of us would necessarily interfere with or present 
an obstacle to meeting the demands that were being made by the 
military. 
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Dr. Kelly was to speak to the Defense people about this at that time, 
and we thought it was appropriate that at the same time we should 
tell the Attorney General aia it. 

So Mr. Davis and I made an appointment. We went to Washing- 
ton. We saw Mr. McGrath, and we told him that an application or a 
request would be made or was being made to the officials of the De- 
partment of Defense to request deferment of prosecution of this case 
on account of the situation I have tried to indicate to you. 

We talked to Mr. McGrath for a short time. He thanked us for 
coming down. He told us that any communication about that matter 
from the Department of Defense would have his attention. 

Mr. Materz. Did Mr. McGrath advise you that he did not wish to 
take the matter up with the Antitrust Division until a decision on 
principle had been made at the Cabinet level ? 

Mr. Price. Well, I don’t remember that, if it happened. I don’t 
question it, if you have some authority for it. 

Mr. Maerz. Did Mr. McGrath at this meeting give you any com- 
mitment whatsoever with respect to possible postponement of the 
case ¢ 

Mr. Price. I don’t think he went further than what I have just said. 

Now this is memory from a good many years back. I don’t think 
he went further than that he thanked us for our courtesy, he ex- 
pressed his interest in the situation, his realization of the problem 
that we were discussing, and promised to give earnest attention to 
any communication from the Department of Defense. 

fr. Maerz. Mr. Chairman, with your permission, I should like to 
read a memorandum from Mr. Charles A. Coolidge to the Secretary 
of Defense, dated February 29, 1952. 
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The CuarrMan. Would you identify Charles A. Coolidge. 
Mr. Maerz. Charles A. Coolidge while not identified in the memo- 
randum, was then Assistant Secretary for Defense. 


MEMORANDUM FOR THE SECRETARY 


I talked with Dr. Kelly, of Bell Laboratories, yesterday, as you requested, 
and have received from Frank Shackelford files covering similar situations in 
World War II. Dr. Kelly’s counsel, John W. Davis and Brooks Price, talked 
with Attorney General McGrath yesterday. Dr. Kelly reports that the Attor- 
ney General was friendly but did not wish to take up the matter with his Anti- 
trust Division until a decision on principle had been made on the Cabinet level. 

I understand you are thinking of bringing up the matter at the Cabinet meet- 
ing next Friday. I recommend that that be done. 

It seems to me there is a strong case for postponing the proceedings. From 
what Dr. Kelly has told me, and my own experience as a lawyer, I believe it 
would be impossible to defend this suit properly without seriously imparing 
the competent direction of the work Dr. Kelly’s organization is doing for the 
Government. While we are in an emergency, rather than a war, his work ap- 
pears to be of such vital importance as to offset that distinction. Incidentally, 
Dr. Kelly tells me that the antitrust suit was called to the attention of the 
President prior to the selection of Dr. Kelly’s organization to take over this 
work. 


And, at the bottom, there are two handwritten notations: 


President departs for Key West Friday afternoon. CAC. 
Then: 


I talked to McGrath at Cabinet yesterduy and he suggested letter. Advised 
Coolidge by telephone. 

Mr. Chairman, I offer this memorandum in evidence at this point, 
together with correspondence between Attorney General McGrath 
and the Department of Defense in October and November 1950, 
whereby the Attorney General advised that a Government antitrust 
suit might be postponed, but only if it is predominantly clear that 
the progress of the mobilization effort would be interfered with. 

(The material referred to is as follows.) 
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ASSISTANT SECRETARY OF CErEneE 
WASHINGTON t5. O GC 





d eLruary 195¢ 

x ORAN UM uit DOUNET A 

I ta. kei with Dr. Keliey of tell Laboratories yesterday, as you 
rejuestec, and have receive from frank Shacxelford files covering similar 
situations in Woris war il. Or. Ke ley's co.nsel, John “. Dawis and ’ 
orcoks Price, talked with Attorney veneral Mocrati yesterday. Or. Kelley 
reports that tne Attorney ceneral was friendly but did met wish to take 
sp the matter witn hfs Anti-Trust Vivision until a decision on principle 
had beer mite on tne Cabinet level. 

I understen. you are thinking of btrinci ip the matter at the Cabinet 
meetirg rext Fridaye 1 recompend tiat tha’ ce done. 


It seems to me there is a strong case for postponing tre proceedir,s. 
rrom whet or. telley has told me ans my ow: experience es a lawyer, I 
e|leve {t woul. ce impossible %« cefend this suit properly without seriously 


impairing the competent direction of tae work Ur. Kelley's organisation is 
king for tne Jovernment. mile we are ip an emergency rather than 6 war, 
is work appears oe of such vite. importance as to offest that distinc- 
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Ye ley's organization to take over tnir work. 


Crt 


@ arles A. Coolicge 


Auidet depart rhe a ae 








1692 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 





~~. 


Bastington. B.C. 


October 19, 1950 - 


The Honorable 
The Secretary of Defense 
Washington, D. C. 


My dear Wr. Secretary: 


During the pest war there was a formal agreement, approved 
by the President, between the War, Navy and Justice Departments 
establishing « procedure for the postponement of trials instituted 
by the Department of Justice under the antitrust laws. 
present time, however, such a formal procedure for the handling 


of this problem does not appear necessary. 


In the event you receive requests for postponement of trials 
of antitrust cases, I believe they should be referred directly to 
this Department. We shall then, om the basis of the facts made 
available by the defendants and the information in our possession, 
take the matter up with you so that a determination my be reached. 


RECD OCT 96 te 
Office of the Attorney General 


It ie, of course, understood thet before any matter is 


deferred it must be predominantly olear that the progress of the 
mobilisation effort is being impeded. In each such case the prese- 
eution will be recommenced as soon as it appears that it will no 


longer interfere with the mobilisation effort. 


I would appreciate your advising me whether this prosedure 


ie agreeable to you. 


P 
\ it 


- 


ents dy ea , 


9 
at LO VY 7 
Attorney Genera) 








At the 


= 2D, ax 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1693 





oe °. 


OFFICE OF THE SECRETARY OF DEFENSE 
WASHINGTON 235, D. C. 


» OCT 37 Mau 


MEJOVA Das SOR TE SEC STAM OF Ee ARE 
THE SEC;ETAL OF TE NAVY 
TLE SECRETARY OF T..E AIR FORCE 
THE 0. ALMMAY, MUNITIONS BOARD 
THE CiAUTLA., AESZARCH AND DEVELOP.ENT 30AKD 


SUBJECT: Attorney General letter dated uctober 19, 1950 


The enclosed copy of a letter from the Attorney General 
jated October 19, 1950, is forwarded for your information 
and consideration, 


Your concurrence in or comment on tic procedures sug~ 
gested by tue Attorney General is requested in order that 
tiie Secretary of Defense may be fully advised of the views 
of your agencies before replying. In the event that the 
Attorney General may have written to you directly on this - 
Subject, it world be helpful to have a copy of the reply 
you propose to -nake. 


q / 
id .* ‘ 


{ 
PELIX E. LAIN 


General Counsel 


Enclosure 
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RECUNOY 2 ty 
OFFICE OF THE SECRETARY OF DEFENSE 
MILITARY TRAFFIC SERVICE 
WASHINGTON 28, D.C. 





1 November 1950 


MEMORANDUM FOR: Felix E, Larkin, Gemeral Counsel 


SUBJECT: Attorney General's letter dated 19 October 1950 
establishing procedure for handling requests 
for postponesente of trials of antitrust cases 


Your memorandum of 27 October 1950 to the constituent depart- 
mente and boards of the Department of Defense, with a copy to me, 
requests concurrence in, or comment on the procedures suggested in 
the subject letter, 


The procedures suggested by the Attorney General appear to be 
ample at this time.to take care of postponement of trials of amti- 
trust cases, 


However, should the world situation become gore acute and the 
defense tempo increase, it would perhaps be necessary to both ini- 
tiate the agreement similar to the one in effect during World War II 
and recommend passage of legislation similar to Section 12 of Publie 
Law 603, 77th Congress, 2nd Session, approved 11 June 1%2. 











CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1695 


MUNITIONS BOARD 
WASHINGTON 25, BD. C. 


~~ 





nov 41000 


L ADU. ut hue 1D Be LARKIN, 
Cae COUNSEL, 
OFFICE OF. THE SBCK CTA’ OF DEFENS». 


S'3JSCTs Attorney Jenerel letter dated October 19, 1950. 


2eference: ‘a) Letter from Pelix E. Larkin dated October 27 
1950,. sam subject. 


The informal procedure su; este? by the Attorney S-neral, 
which provides for consicerat...> of requests for postponement of 
eases unter the anti-‘rust laws when prosecution might interfere 
with the mobilization effort, is concurred ins 


fi, Za yf b 
Acting Chat 


26086 O—58—pt. 2, vol. 1 4 
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RESEARCH AND DEVELOPMENT BOARD RECONOV 10 88 





MEMORANDUM FOR: Mr. Felix BE. Larkin 
General Counsel 
Office of the Secretary of Defense 


1. This is with reference to your meworandus of October 19, 1950, 
transmitting for comment a letter dated October 19 from the Attorney 
General on the subject of postponement of antitrust suits. 


2. The number of antitrust actions which interfere with research 
and development are negligible. The procedure proposed by the attorney 
General to handle each on an ad hoc basis therefore seems entirely satice- 
factory. 


WILLIAM WEBSTER” 
Chairman 
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RECO NOV 20 ieg 


DEPARTMENT OF THE AIR FORCE 
WASHINGTON 


Orrick OF THE SECRETARY 


MEMORANDUM FOR THE SECRETARY OF DEFENSE 
S2TEVTION: MR. FELIX LARKIF ,G°WeRAL COUNSEL 


Attached herete is a copy of my letter te Atterney General 
McGrath in reply to the one transmitted by yeur memorandum dated 


fo on ae 


October 27, 1950, 


Enclosure 
Cpy ltr to Atty Gen 
McGrath 











1698 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


nov 1 7 1980 


My dear Mr. Attormey General: 

I refer to your letter of October 19, 1950, with regard to 
suggested procedure for the postponement of trials instituted by 
the Department of Justice under the antitrust laws. 


The procedure eutlined in your letter is entirely agreeable 
te this Departasnt. 


I appreciate your consideration of the matter in its relaticn~ 
skip to the possible impediment of the present mobilisatien effort. 


Sincerely, 


(Signed) Thomas K. Finletter 


Honerable J. Howard McGrath 
The Atterney Gensral 
Department of Justice 
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OFFICE OF THE SECRETARY 


_ 
DEPADTMENT OF THE NAVY pbs 
9 
WASHINOTON & 


My dear Mr. Attorney General: 


In your letter of Ootober 19, 1959, you have euggested that requests 

for postponement of triels in antitrust cases aboulé be referred . 
directly to the Department of Justice. Upon the begsia of the facte 

uf@ available by the 4efendants anf the information in your poseses- 

sion, you would then consult with wa eo that a determination may be 

reashed. 


The procedure you have outiined is agreeable to ms. However, it 

would be helpful if the Department of Jugtice would give the Navy notice 

of the proposed commencement cf civil or ariminmal preseedings unter the 
antitrust lews egainst contrestors in whow the Bevy appears to have 

an interest, together with a eumeary of pertinent data, Thies would ~ 
facilitate the Bavy's givina you the benefit of ite views et on carly . 
etege. All euch information would be beld in confidence. 


Sincerely yours, 


JOEN 7. KROERLEX 
'OSTSTANT SEurl ot. of Lek Bas 


Homprable J. Howard MNo@Greth 
Attorney General of the United States 
Vaghington 75, D. CO. 


cc; Felix Larkin, Faq. 
Genersl Counsel 
Dept. of Defense 
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MEMORANDUM 
OFFICE OF THE SECRETARY 





Mr. Goodrich: 
Brought in by hand by Major 


it 
Coward -/has not been recorded in 


Majex Cdr. Barry's office. 


- Bea 


48 1708 
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DEPARTMENT OF THE ARMY 


WY, OFFICE OF THE JUDGE ADVOCATE GENERAL 


WASHINGTON 25. 0.C 





l4 November 1950 


MEMORANDUM FOR THE SECRETARY OF DEFENSE 
ATTN: Office of Jeneral Counsel 
19, 195 


a7ty + 


SUBJECT: § «6Attorney Gensral letter dated October 


le Reference is wide to ‘he memorandum, uated 27 October 1950, 
from the Office of the Secretary of Defense, addressed to the Secre- 
tary of the Army, subject as above, and to the conference, on < Noven- 
ver 195u, between Lr. Nathaniel 4. codrich, Assistant Jenerel counsel, 

fice, Secretary of Defense, and sajor Raymond Coward of this office 
concerming the ,rocedure suggested by the Attorney General for the 
postponement of trials instituted by the Department of Justice under 
the antitrust laws. 


2. A®@ you know from the aforementioned conference, the Attorney 
yenerel addressed a letter, dated ly October 1950, te the Secretary 
of the Army identical to the letter, dated 19 October 195%, addressed 
to the Secretary of Defense. A copy of the letter, dated 7 November 
1950, fron the Secretary of the Army ir answer to the aforesaid letter 
from the Attorney veneral is inclosed herewith for your information. 
It will be noted from the incloeed letter that the Secretary of the 
Army has advised the Attorney Jenera] that the procedure outlined in 
the letter, dated ly October 195¢, from the Attorney General is 
agreeable. 


RONKLIN P. SAAN 
Major General, SA 
Acting The Judge Advocate General 
Incl 
Spy ltr dtd 7 Nov 50 
to Attorney Jeneral 











1702 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


mov 7 1950 


The Honorable 


The Attorney Gensral 


Dear Mr. Attorney General: 8 


Reference is made to your letter, dated 19 October 1950, uhere- 
in you state that during the past war there was a formal agreenuszt, 
appreved by the President, between the War, Navy and Justices Depart- 
mente establishing a procedure for the postponement of trials insti- 
tuted by the Degartuent of Justice under the antitrust lews. You 
alse state that such a formal prosedure for the handling of this probd- 
lem at the present time does not appear necessary and that requests 
for postponement ef trials of antitrust cases should be referred 
directly te the Departusnt ef Justices, after which, om the basis of 
the facts made available by the ésfendants and the information in your 
peseession, you will take up the matter with the Departaent of the 
Aruy se that a determination may be reached. 


This is to advise you that the procedure outlined in your letter 
of reference is agreeable. Your willingness to cooperate in these 
matters in the interest of furthering the mobilisation effort is 
appreciated. 


Sincerely yours, 


3/ Frank Pace, Jr. 


Frank Pace, Jr. 
Secretary of the Aray 
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The CHarrMan. Is the Dr. Kelly mentioned the gentleman who 
is before usnow’ Thesame Dr. Kelly, I take it? 

Mr. Price. Yes. 

Mr. Materz. Dr. Kelly, would you state your name and affiliation 
for the record, please ? 

Dr. Ketiy. Mervin J. Kelly, president of Bell Telephone Labo- 
ratories. 

Mr. Maerz. Dr. Kelly, in 1952 and 1953, were you president of 
the Beli Telephone Laboratories ? 

Dr. Ketiy. That is right. 

Mr. Materz. I should like to ask you a series of questions about 
your efforts to obtain the aid of the ‘Defense Department in obtain- 
ing, first, suspension and, later, disposition of the A. T. & T. anti- 
trust suit. 

Did you in February 1952 have discussions with Secretary of De- 
fense Lovett or Assistant Secretary of Defense Charles A. Coolidge 
about the problems arising from the Western Electric-A. T. &. T. 
antitrust suit which was then pending? 

Dr. Ketry. Yes; I did. i made an appointment with Secretary 
Lovett and told him about the antitrust suit and the effort that would 
be required by myself and my associates and the senior people in the 
laboratories and, “correspondingly, in the Western when we got ac- 
tively on the preparation for the defense of the suit. Our lawyers 
were beginning to talk with us about preparing for this suit—l as- 
sume because of the requests from the Attorney General’s Office for 
all of this material from our files, indicated that they were getting 
ready for the trial. 

So that we were faced with that problem and decided that I would 
tell Mr. Lovett the situation and its effect upon our defense effort. 

Mr. Maerz. Do you recall, Dr. Kelly, when that was? 

Dr. Ketxy. I think it was February 28—the 28th or the 29th. 

Mr. Matetz. Was that the only discussion in the month of Febru- 

1952 that you had with Secretary Lovett 
r. Ketrty. That is right. 

Mr. Materz. Or Mr. Coolidge? 

Dr. Ketiy. Well, I talked with Mr. Coolidge at the same time, and 
I also talked with the other three Secretaries, of War, Air, and Navy. 
That was Pace, Finletter, and Kimball. I talked with them at Mr. 
Lovett’s request, because he was to advise with them as to possible 
action, so I went over the same material with each of them. 

Mr. Materz. In general, in the course of these discussions, did you 
seek a formal suspension of all activity in the antitrust suit for the 
duration of the emergency ? 

Dr. Ketiy. There was a discussion of a suspension of activities 
while we were so heavily engaged in defense activities, as we were. 
I don’t remember any discussion on my part of a terminal date, just 
so long as we were called on to work as heavily as we were. We 
were also building up steadily to larger effort, so we hoped for 
assurance that during this time we could be free from the prepara- 
tion of our defense. 

Mr. Materz. For the purpose of obtaining a suspension, did you 
cite to the Secretary of Defense the importance and scope of Bell 
Laboratories and Western’s contributions to national-defense efforts 
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in the areas of development and research and manufacture, as well 
as in the management of the Sandia Corporation for the Atomic 
Energy Commission ? 

Dr. Keitiy. Yes. I went over those things, orally, in a fair amount 
of detail. He gave me plenty of time. He was cognizant of a lot 
of it, but I was trying to round up the overall picture in magnitude 
of manpower and dollars. I also had substantially the same discus- 
sion with the other four men. 

Mr. Materz. Dr. Kelly, did you also point out to Secretary Lovett 
that time-consuming work would be required of executives and key 
personnel to prepare for the defense of the antitrust suit, which would 
seriously impair the company’s ability to fulfill the expectations of 
the Government as respects defense needs 

Dr. Ketiy. That is right. I tried to make it clear that by the 
nature of the antitrust charges, the people who were at the top of 
our organization and the senior people who were engaged in the 
defense work would be the same people who would have to prepare 
for and, most of them, testify in, the case when it came to trial. 

Mr. Materz. In this connection, it is correct, is it not, that on Feb- 
ruary 29, 1952, Mr. T. Brooke Price wrote Mr. Coolidge, enclosing 
copies of letters in May and June of 1949 between President Truman 
and Mr. Leroy A. Wilson, then president of A. T. & T., and between 
Chairman Lilienthal, of the Atomic Energy Commission, and Mr. 
Wilson, requesting Western Electric to operate the Commission’s 
Sandia Laboratory in collaboration with the Bell Telephone Labor- 
atories ? 

Dr. Ketxy. I know he made that available. I don’t remember the 
dates. If you have it there, then that is the time. 

Mr. Materz. Mr. Chairman, at this point I offer a letter dated 
February 29, 1952, from Mr. T. Brooke Price to Mr. Charles A. Cool- 
idge, Esq., to which was attached a letter dated May 13, 1949, from 
President Truman to Mr. Leroy A. Wilson; a letter dated May 17, 
1949, from Mr. Wilson to the President; a letter dated June 24, 1949, 
from Mr. David E. Lilienthal, Chairman of the Atomic Energy 
Commission to Mr. Wilson; and a letter dated July 1, 1949, from Mr. 
Wilson to Mr. Lilienthal; a letter dated July 6, 1949, from Mr. Lilien- 
thal to Mr. Wilson; and, finally, a preamble of a contract entered into 
on the 4th day of October 1949 between the Atomic Energy Com- 
mission and the Western Electric Co. 

(The material referred to is as follows:) 
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Pebruary £9, i95¢ 


CHARLES A. COULIVUE, Esquire 
Assistant Secretary of Defense 
Room 3 - E970 
The Pentagou Building 
Washington, D. C. 
Dear Mr. Cvuolldges 

In connection with the talk Dr. Keily, of the 
Bell Tele,nene Laboratories, has been naving with Secre- 
tary Lovett and yourself about the problem arising from 
the antitrust suit pending against this cowpany and the 
Western Blheetric Company, Incorporated, it has been 
suggested to me that you would find it useful to nave 
copies of the correspondence which led to the undertaxing 
by our companies to operate Sandia Laboratory for tie 
Atomic Energy Commission. Accordingly, I cnclose copies 
of letters between the President, Chairwan Lilientnal of 
the Atomic Energy Commission and Mr. Leroy A. Wilson, the 


former president of this company. 
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Charles A. Coolidge, Esquire 
page & 

Foliowing this correspondence, a contract wes 
negotiated and entered inte between the Commission and 
Western Electric under the terms of which fandia Corpore- 
tion was organised as a subsidiary of Western Electric 
and took over the operation at Bandia sith the collabora- 
tion of Bell Telephone Laboratories. The charagter of 
the errangement and the obligation assumed by our com- 
panies are indicated by the enclosed co,y of the preamble 
to the @ontract. As you knew, this Gandia operation is 
continuing ectively sat present and it is making increasing 
demands upon the personnel of the Laboratories, 

I shall be glad to arrange for furnishing you 
with any other information: you may wish about the situation 
and nope you will net hesitate to telephone me if we can 
be of service in any wey. 


Yours very truly, 


/s/ T BROOKE PRICE 


Enclosures 
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THE WHITE HOUSE 


WASHINGTON 


hay 15, 1949 


vear kr. Tilson: 

I am informed that the Atomic Energy Commission intends 
to ask that the “eli Telephone Laboratories accept under contract 
the direction of the Sardia Laboratory at Albuquerque, New hexico. 

This operation, which is a vital segment of the atomic 
weapons progrem, is of extreme importance and urgency in the na- 
tional defense, and should have the best possible technical direc- 
tian. 

I hope that after you have heard wore i: detail from the 
Atomic tnergy vormmission, your organisation will find it possible 
to undertake this task. In my opinion you have here an opportunity 
to render an exceptional service in the national interest. 

I am writing a similar note direct to Dr. 0. %. Buckley. 


Very sincerely yours, 


YWttiisa,__- 


‘re Leroy A. vilsan, 

President, 

American Telephone and Telegraph Coupany, 
195 Broadway, 

New York 7, N. Y. 


(Mr. Wilson has original letter) 
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AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


May 17, 1949 


The President 

The White House 
Washington, D. C. 

My dear Mr. President, 

This is in reply to your letter of May 13 
regarding the undertaking of the direction of the 
Sendia Laboratory at Albuquerque, New Mexico, by 
the Bell Telephone Laboratories. We nave not yet 
heard from the Atomic Energy Commission mor have 
we had an epportumity to inquire as to the deteile 
of the problem, but you may be sure that we will 
give this matter prompt ent sympathetic censider- 
atica. 

Very sincerely yours, 


Leroy A. Wileron 


LOPI«S Tu: vr. Buckley 
Mr. Brac«en 
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UNITED STATES 
ATOMIC ENERGY COMMISSION 


WASHINGTON 28, D.C. 


June 24, 1949 


Dear Mr. Wilson: 


This letter relates to our conversation at your home on May 30 
regarding operation of the Commission's Sandia Laboratory at 
Albuquerque, New Mexico, As was stated at that time this 
Laboratory is established as a branch of the los Alamos Scientific 
Laboratory. The problem confronting us is a necessary change in 
organisation which will see the Sandia Laboratory removed fron 
common administration under the Director of the los Alamos 
Laboratory, and operated under a separate contract. The necessity 
for the proposed change has come about as the result of a request 
made by the Board of Regents of the University of California on 
December 31, 1948, that they be relieved of responsibility for the 
operation of the Sandia Laboratory as being no longer appropriate 
to an academic institution, 


In the course of our conversation, you ané Dr, Buckley indicated 
willingness to consider a proposal for the operation of the Sandia 
Laboratory under contract with your organisation, 


As you will have gathered from our conversation, the term "laboratory* 
is somewhat inadequate to describe the organization at Sandia, While 
it is a leboratory, and a most vital one in the atomic weapons 
program, it performs many tasks beyond those normal to a laboratory. 
As I understand the structure of the Bell System, these tasks which 
ere described below encompass types of work normally done in your 
organization partly by the Western Electric Company and partly by 

the Bell Telephone Laboratories, and that through contract with the 
Western Electric Oompany we may have the services of both of these 
organizations, I emphasise this point to indicate the Commission's 
interest in drawing on the managerial and technical resources of the 
Bell System, wherever they are found, to the extent that they will 
bring greater strength to the operation of the Sandia Laboratory. 

As I have said to you and Dr, Bucklay, it is of the highest 
importance to the atomic weapons progrem that the organisation at 
Sandia be the strongest organization that it is possible to obtain, 
It is the Commission's belief, shared by our eminent scientific end 
technical advisors, that your organisation is uniquely qualified to 
bring the needed strength to Sandia, The President has indicated in 
his letters to you and Dr. Buckley that he feels you have here an 
opportunity to render an exceptional service in the national interest. 
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The principal laboratory work at Sandia is in the field of applied 
research, The Sandia Laboratory is responsible for the develop- 
ment and design of certain weapon components, The Laboratory also 
develops and designs equipment for handling, testing, and employing 
the weapon, 


The Laboratory is responsible for procurement and production of 
experimental components and devices required for development 
purposes. 


The Laboratory is responsible for drawings and specifications for 
the manufacture of components and equipment developed by the 
Laboratory. Particularly in the field of "design for prodéuction® 
we believe that much improvement cou) i be made at Sandia by your 
organi sation, 


The Laboratory also has responsibilities in scheduling procurement 
and manufacture of these components, 


Closely connected with this responsibility for design is the 
development of methods for control of the quality of the product, 
for which the Laboratory is aleo responsible, There are incluied 
the development of methods for manufacture, for inspection of 
product, and for the later surveillance of components in stockpile 
storage. 


Testing of weapon components, including drop testing of ballistic 
shapes, is an important function of the Laboratory. 


There is a proving ground for drop testing, at which the Laboratory 
is responsible for technical operations, We delieve that the 
experience of the Western Mlectric Company and the Bell Telephone 
Laboratories will bring improvement to existing arrangements, 


Other testing of weapon components and assemblies involves some 
tests which are beyond the capabilities of the technical facilities 
of the Laboratory. These are subcontracted, under Laboratory 
direction, to other agencies, including the Armed Forces, The 

los Alamos Laboratory assists in some of this test work, 


The Laboratory preperes masuale which provide instruction in 
maintenance and use of the weapon, In this function the Laboratory 
is assisted by the Armed Forces, Military instructors who train 
military teams which handle the weapon are indoctrinated at the 
Laboratory, 
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We would emphasize the very high importance of close collaboration 
between the Laboratory and various organizations of the Armed 
Forces, particularly that element of the Armed Forces Special 
Weapons Project located at Sandia Base. This collaboration involves 
all technical aspects of the weapons work for which the Laboratory 
is responsible, The Armed Forces have assigned to the Laboratory 
for full time duty a mamber of officers who assist in the wrk of 
the Laboratory. 


We would also emphasise the utmost importance of contimed 
collaboration between the Sandia Laboratory and los Alamos, The 
pre-eminence of Los Alamos in ite field emphasises the necessity for 
maximum scientific strength and stature at the Sandia Laboratory, 
and it is here that we are looking for great benefit from the 
resources of Bell Telephone Laboratories, Up until new, with both 
Laboratories under common direction, this collaboration has been 
administratively simple, With the two Laboratories under separate 
adminfttration, the task will be in some respects more difficult, 
but we have complete confidence that the situation can be met. 


Under the heading of administration, we would emphasize the 
physical operation of the installation which is Sandia Laboratory. 
The Commission would recommend that any new Operator assume maximm 
responsibility for "housekeeping" services essential to the 
Laboratory. 


It may be helpful at this point to indicate to you the sise of the 
operation at Sandia Laboratory, including its outlying activities. 
At the present time the Commission staff is about 160, and the 
University of California employs about 1400. ‘The operating budget 
for the Laboratory runs in excess of $10,000,000 a year. 


The organisation of the Laboratory is necessarily flexible - its 
responsibilities and functions are growing. The internal 
organisation is therefore not fixed for the long term and will be 
subject to considerable change from time to time, We delieve, 
however, that a new Operator for the Sandia Laboratory should take 
over initially the entire "package" as it existe at the tine, 
understanding that we may wish later to work with the Operator 
toward any realignment of responsibility for various components of 
the work which would be to the common benefit of the Commission, 
its various operating contractors, and the Armed Forces, 


266086 O—58&—pt. 2 
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We suggest that if you are willing, an appropriate team from 
your organisation, suitably cleared in advance, go to Sandia and 
to Los Alamos to look in detail at conditions as they now exist 
and to learn of certain aspects of the work which have not bee 
described in this letter for security reasons, We believe that 
from such a visit, and with collaboration from the Commission 
staff and the staff of the University of California, the best 
organisational solution will emerge. 


Sincerely yours, 
UNITED STATES ATOMIC MEERGY COMO SESSION 


(Vaanals Ww liad 


baevid B, Lilient 
Chairman 


Mr. Leroy A, Wilson, President 
American Telephone & Telegraph Company 
195 Broadway 

New York 7, New York 
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AMERICAN TELEPHONE ARO TELEGRAPH COMPANY 


July 1, 1949 


Mr. Devid B Lilienthal, Chairman 
United States a Bnergy Cemmission 
Vachingten 25, De C. 


Dear Mr. Lilienthals 


Thies is in reply te your letter ef Jwme 24 requesting 
that Vesterm Klectrie ami Bell Telephone Labersteries take over 
the ration of the Sandie Lebderetory at AlDuquerque, 3. H., 
fer Atomic Brergy Coamissicn. 


The President, im his letter te me of May 13, stressed 
the importance of the tiem at Gandia te the satienal 
defense and expressed hepe that cur as would aes 
SS ET a ee eee ee oe assured the 


President that we would give yeur prepeeal prompt and sympathetic 
eonsideretion. 

Your letter has made it clear that the preblens ef 
Sandis eall fer a combination of ial and teebmiecs) skill 
amd experience such as ve have for te purpeses in the 
Vesterm Blectrie Cempeny anf Bell Tel Laberateries, Yeu 


have alee made it eleer that yeu turn te us om that acceumt,. 


The Bell System hes alwe steed ready te de its part 
im the aetional defense by under werk fer which it is 
pertioukesiy fitteds amd we agree vith that eur ergenisation 
am4 metheds of seperation give us special qualifications fer the 
werk you have described. For these reasens we are willing te 
wadertake the project. 


Sewever, as I infermed you and your associates whe 
were present at our first meeting om May 50 
by the fact that the anti-trust suit brought by the Departuent 
ef Justice lest Jamuary seeks te terminate the very sane 
Western Kiectrie--Bell ee ee System releticenship 
waieh gives cur sation the ui qualifiestions te whieh 
yea refer. If Wes Rlectrie eater inte a scentrect te 
operate the Sandia Laberatery, that cempaeny end the Bel) 
Leberateries veuld indeed werk as one, as they new de in 
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AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
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Bell System affairs, end the effectiveness of their work weuld 
depend, as we have explained te you that it always hes, upon 
their elese connection as waits ef the Bell System. This 
situstion im relation te the anti-trust suit made us question 
with yeu whether it weuld im fact be desireble in the national 
imterest for us to undertake this project, “hich we agreed if 
undertakes weuld probably need te sover a five-year period. 


It is my understanding that you have discussed with 
Mr, Clerk, the Atterney Gemeral ef the United States, and with 
menbders of his staff, your letter te me ef June 24, and the 
fact that I raised with the question as te the bearing of 
the entictrust suit ia ® matter, and it is slee my under- 
standing that they saw me reason frem the standpoint of the 
Department ef Justice why yeu sheuld mot make a contract vith 
us. I alse understand that you intend te aecqusint the President 
with the situation es eutlined in this letter when discussions 
between Vesterm Electric and the Atomic Rnergy Commission ere 
further advanced, 


Assuming that the above states cur mutual uderstending 
ef the situation and ef our discussions te date, ve shall be gled 
te have am apprepriate Western Eleetric--Bell Laboratories tean 
ge te Sandia and Les Alames, se you suggest, te examine in more 
detail vhat would be invelved in this undertaking. 


Sincerely yeurs, 


Leroy A. Wilson 
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UNITEO STATES 
ATOMIC ENERGY COMMISSION 


WASPEIME,. Time dd t) 


July 6, 1949 


Dear Mr. Wileon: 


Thie will acknowledge receipt of your letter of July 1 

in regard to the request of the Atomic Energy Commission 
that you teke over the operation of the Sandie Laboratory 
at Albuquerque, New Mexico, We are hapry to note that you 
are willing to undertake the project. 


Dr, Buckley, during hie visit to Washington on June XO, 
suggested that General McCormack undertake directly with 
Mr, Stanley Bracken arrangements for a trip to Sandia 

and Los Alamos of a Western Electric - Bell Laboratories 
team to examine in detail the ramifications of the 
operations of the Laboratory. General McCormack is making 
arrangements for this trip presently and it is hoped that 
the tem, together with suitable representetion from the 
Commission, can travel tc Albuquerque in a Special Mission 
aircraft sometime after the 10th of July. 


Sincerely yours, 
UNITED STATES ATOMIC BEERGY COM SSIOE 
D¥vid B, Lilienthal 
Chairman 
Mr, Leroy A. Wilson, President 
American Telephone & Telegraph Co. 


1 Broadway 
New York 7, New York 
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CONTRACT AT=(29~1)-789 


Page 1 
This Contract made this ‘t> cy of October, 1949, and effective as 
of the tirst day of July, 1949, between the United States Atomic Energy 


Commission (hereinafter called the Commission’) acting on behalf of the 
United States of America (hereinafter called the "Government") and Western 
Electric Company, Incorporated, a corporation of the State of New York 
(hereinafter called |'Western'’): 
WITNESSETH THAT: 

WHEREAS, the Government desires to utilize in the operation of the 
Sandia Laboratory of the Commission and related work, the management, 
engineering, scientific research and development, and manufacturing skilis of 
Western and Bell Telephone Laboratories, Incorporated (hereinafter called 
Bell Laboratories"); and 

WHEREAS, Western is -villing to undertake such operation and re- 
lated work (hereinafter called the "Sandia project") and arrange for such per- 
sonnel and services of other Bell System Companies as may be needed for 
such work, without fee or profit; and 

WHEREAS, the Government deems the performance of the work 
hereunder to be essential in the interest of the common defense and security 
of the United States; and 

WHEREAS, this contract is authorized by and executed under the 


Atomic Fnergy Aet of 1946; 


NOW, THEREFORE, the parties hereto mutually agree as follows. 
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Mr. Kratrne. May I inquire who is Mr. Truman’s letter to? 

Mr. Matetz. To Mr. Leroy Wilson, then president of A. T. & T. 

The Cuarrman. I just w ant to announce, gentlemen, when the bells 
ring—and they will ring, moment: arily—we will have to adjourn be- 

cause that betokens a vote on the military pay-increase bill. We have 
7 vote. 

We will then immediately adjourn after those bells, to reassemble 
tomorrow morning at 10 o’clock, and the witnesses then will be Mr. 
T. Brooke Price, Dr. M. J. Kelly, and Mr. Horace P. Moulton, who 
appeared recently. 

Mr. Materz. Chairman Lilienthal indicated in his letter to Mr. Le- 
roy Wilson, did he not, that the Atomic Energy Commission found the 
Western-Bell Laboratories combination uniquely qualified to operate 
Sandia? 

Dr. Ketxy. That is correct. 

Mr. Marrerz. And the reason for submitting Mr. Lilienthal’s letter 
to Mr. Coolidge was to show, was it not, that the Atomic Energy Com- 
mission entered into a contract in July 1, 1949, with Western Electric 
under which the Government has utilized, in the operation of the 
Sandia Corporation and related work, the management, engineering, 
scientific, research and development, and manufacturing skill of West- 
ern and Bell Telephone Laboratories as a team ? 

Dr. Ketity. Yes. I think that is right. You see, this was with 
the Atomic Energy Commission and were not things that Mr. Lovett 
had direct knowledge of, so that this information, as to our relation 
with the Atomic Energy Commission, was presented. 

Mr. Materz. On March 7, 1952, do you recall that Mr. Price wrote 
Mr. Nathaniel Goodrich, then Assistant Counsel of the Department 
of Defense, enclosing a 16-page memorandum dated March 7, 1952, 
prepared by you and Mr. Beal, vice president of Western Electric, 
requesting that all activity in the antitrust suit be suspended for the 
duration of the national emergency ? 

Dr. Ketuy. I don’t remember the words of the request. If those 
were the words, that is what they were. I may say that that docu- 
ment, plus a secret document that I made directly available, resulted 
from my discussions with Mr. Coolidge. I talked in such detail, and 
gave so much information about what we were doing, that he said 
that for their purposes they should have a document going over that 
same material for their use in considering the matter and, perhaps, in 
considering it with the Attorney General. So that these two docu- 
ments were prepared as a result of my discussion with him, and de- 
livered to him. 

Mr. Marerz. Do you recall that the last sentence of the memo- 
randum which you submitted to the Department of Defense stated 
as follows, and I quote : 

For the reasons stated herein, they consider that, in the interest of the na- 
tional defense, all activity in the pending antitrust case should be suspended 
for the duration of the present state of national emergency 

Dr. Ketiy. I don’t remember those words, but, if that was the 
terminology, that was the request we ms ide ; yes. 

Mr. Materz. Your memorandum indicated, did it not, Dr. Kelly, 
that the main purpose of the suit was the breaking up of the A. T. & 
T.-Western relat ionship ¢ 
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Dr. Ketiy. I don’t remember the wording, but, certainly, this sep- 
aration would—and that was the particular interest to the Depart- 
ment of Defense that I emphasized—that this separation would break 
apart the integrated unit. 

The Cuarrman. I think we have to suspend. The bells are ringing. 
We will reassemble tomorrow morning at 10 o’clock. 

(Whereupon, at 4:10 p. m., the committee was adjourned, to re- 
convene at 10 a. m., Wednesday, March 26, 1958.) 

(The documents referred to at p. 1676 are as follows :) 
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for the District of New Jersey 


Civil No. 





UNITED STATES OF AMERICA, PLAINTIFF 
v. 
WESTERN ELeEcTRIC COMPANY, INCORPORATED, AND 


AMERICAN TELEPHONE & ‘TELEGRAPH COMPANY, 
DEFENDANTS 


COMPLAINT 


The United States of America, by its attorneys, 
acting under the direction of the Attorney General 
of the United States, complains and alleges upon 
information and belief: 


I. JURISDICTION AND VENUE 


1. This complaint is filed and these proceedings are 
instituted under Section IV of the Act of Congress 
of July 2, 1890, entitled ‘‘An Act to Protect Trade 
and Commerce Against Unlawful Restraints and 
Monopolies’? (15 U. 8S. C. See. 4), said act being 
commonly known and hereinafter referred to as the 
Sherman Act, against the defendants named herein 
in order to prevent further violations by them, jointly 
and severally, as hereinafter alleged, of Sections 1, 2, 
and 3 of said act (15 U. S. C. Sees. 1, 2, and 3). 


(1) 
1723 
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2. The alleged unlawful acts and violations herein- 
after described, including the unlawful monopoly, con- 
spiracy to monopolize and conspiracy to restrain the 
hereinafter described domestic and foreign trade and 
commerce of the United States, have been entered into 
and carried on in part within the District of New Jer- 
sey. Many of the unlawful acts pursuant thereto have 
been performed by defendants and their representa- 
tives in said district. The interstate trade and com- 
merce in telephone and other communications and non- 
communications equipment, hereinafter described, is 
carried on in part within said district. Defendants 
have places of business in said district and there 
transact business and are within the jurisdiction of the 
court for the purpose of service. 


It. DEFINITIONS 


3. The term ‘‘telephone,’’ as used herein, means an 
instrument for the transmission and reception of 
speech by transformation of sound waves into elec- 
trical currents or waves and their reconversion into 
sound waves, and is used broadly to designate any- 
thing connected with the electrical transmission of 
speech. 

4. The term ‘‘telephone apparatus,’ as used herein, 
means the telephone instrument and the associated 
cabinets, coils, condensers, bells, and protectors. 

5. The term ‘‘telephone equipment,”’ as used herein, 
means the switching devices which enable any tele- 
phone to be connected electrically with any other 
telephone, including protecting devices, generators, 


transformers and converters of electric currents for 
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telephone use, and the devices used for terminating 
and connecting together the wires used to carry 
electrical currents between telephone instruments. 
The term is also sometimes broadly used to inelude 
all varieties of telephone apparatus. 

6. The term ‘‘telephone materials,’’ as used herein, 
means all materials and manufactured products, other 
than telephone apparatus and equipment, which con- 
stitute the means of transmitting electrical currents 
between telephones, such as poles, crossarms, insula- 
tors, cables, wires, and conduits. 

7. The term ‘‘telephone supplies,’’ as used herein, 
means items in common use in business and industry 
which are required by telephone companies in the 
conduct of their business. 

8. The term ‘‘telephone exchange,’’ as used herein, 
means an area in which telephone service is given 
at a uniform schedule of rates which do not vary 
with the distance called, usually, but not always, 
approximately coinciding with the territorial limits 
of a single city or town. 

9. The term ‘‘telephone Central Office,’’ as used 
herein, means a single switching unit within an ex- 
change. The size of a central office is limited by the 
capacity of the switching equipment. 

10. The term ‘‘telephone service,’’ as used herein, 
means the functions performed in supplying telephone 
apparatus, equipment, materials and supplies for 
public use, in making the connections between tele- 
phones desired by the users, and in carrying on 
related activities. 
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11. The term ‘“‘local telephone service,’’ as used 
herein, means the telephone service provided within 
a single exchange. 

12. The term ‘‘toll telephone service,’’ as used 
herein, means the telephone service between different 
exchanges, usually at charges per message which are 
graduated in amount according to the distance. 

13. The term ‘‘long distance telephone service,’’ as 
used herein, means primarily the interstate telephone 
toll service carried over the lines of the American 
Telephone and Telegraph Company. 

14. The term ‘‘radio telephone service,’’ as used 
herein, means the telephone service wherein the 
transmission of electrical currents is accomplished 
by the use of radio waves. 

15. The term ‘‘telegraph service,’ 
means the transmission of electrical impulses pro- 
duced in accordance with a prearranged code, to dis- 
tant locations and the conversion of the impulses 


’ 


’ as used herein, 


into audible sound, printed messages, or code symbols. 

16. The term ‘‘radio telegraph service,’’ as used 
herein, means the telegraph service in which the trans- 
mission of electrical impulses is accomplished by the 
use of radio waves. 

17. The term ‘‘morse telegraph,’’ as used herein, 
means the apparatus for interrupting manually, in 
accordance with a prearranged code, an electrical cur- 
rent transmitted over wire lines and for converting 
the impulses received at distant locations into audible 
sound, or printed code symbols. 
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18. The term ‘‘telephotograph service,’’ as used 
herein, means the process of transmitting pictures 
by means of electrical currents or waves. 

19. The term ‘‘program transmission service,’’ as 
used herein, means the transmission of radio pro- 
grams from studios to broadcasting stations in differ- 
ent locations by means of electrical currents carried 
over wire lines, usually equipped with means of am- 
plifying the transmitted currents. 

20. The term ‘‘television,’’ as used herein, means 
the art of transmitting and receiving visual images 
between distant locations by means of high frequency 
electrical currents. 

21. The term ‘‘telephone plant,’’ as used herein, 
means all of the buildings, apparatus, equipment, 
materials, and supplies, including rights to locate 
wire lines, used or useful in the rendering of tele- 
phone service. 

22. The term ‘‘telephone switchboard,’’ as used 
herein, means the switching equipment used for con- 
necting together any desired combination of tele- 
phone lines. 

23. The term ‘‘telephone lines,’’ as used herein, 
means the wire connection between the telephone and 
the central office. 

24. The term ‘‘automatic switchboard,’’ as used 
herein, means a switching system for making con- 
nections between telephone lines automatically, the 
movements of the switches being controlled by elec- 
trical impulses generated by a hand-operated dial or 
keyboard. 


26086 O—58—pt. 2, vol. 1 6 
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25. The term ‘‘dial system,’’ as used herein, means 
a telephone system using automatic switchboards. 

26. The term ‘‘crossbar automatic system,’’ as used 
herein, means a switching system characterized by 
relays which make contact simultaneously between a 
multiplicity of terminating points of telephone wires, 
the contacts being made by the movement of ‘‘cross- 
bars’’ actuated by individual electromagnets. 

27. The term ‘‘panel-dial automatic system,’”’ as 
used herein, means a switching system characterized 
by an arrangement of terminating points of telephone 
wires on flat, vertical panels. Connections with these 
terminals are made by contactors mounted on rods 
with a vertical motion actuated by frictional contact 
with continuously rotating, motor-driven shafts. 

28. The term ‘‘step-by-step automatic system,”’ as 
used herein, means a switching system characterized 
by semicircular banks of telephone wire terminals 
arranged in layers, one above the other. Connec- 
tions with these terminals are made by flat metal 
contactors mounted on rods having both a vertical and 
a rotating, ‘‘step-by-step’’ motion. Each vertical or 
rotating step is caused by the operation of an electro- 
magnet responding to an electrical impulse from the 
subseriber’s dial, or from ‘‘sending’’ equipment con- 
trolled by the dial. 

29. The term ‘‘rotary automatic system,’ 


? 


as used 


herein, means the characteristic arrangement of ter- 
minal banks and switches similar to that of the step- 
by-step system. The shafts on which the contact 
brushes are mounted have a rotating motion only, and 
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are actuated by frictional contact with continuously 
rotating, motor-driven shafts as in the Panel system. 

30. The term ‘‘manual switchbcard,’’ as used here- 
in, means a switching system in which telephone lines 
are interconnected manually by telephone operators 
in accordance with Central Office designations and 
numbers transmitted verbally by subscribers to the 
operators. 

31. The term ‘‘switchboard cable,’’ as used herein, 
means a multiplicity of pairs of insulated telephone 
wires wrapped in impregnated cloth, used for inter- 
connecting various parts of manual or automatic 
switching systems. 

32. The term ‘‘telephone cable,’’ as used herein, 
means a multiplicity of pairs of insulated telephone 
wires enclosed in and protected by a sheath, usually 
made of a lead and antimony alloy. 

33. The term ‘‘broad-band ecable,’’ as used herein, 
means a telephone cable designed to transmit without 
distortion electrical currents of a wide range of 
frequencies. 

34. The term ‘‘coaxial cable,’’ as used herein, means 
a telephone cable in which pairs of conductors are 
arranged concentrically, one conductor of a pair con- 
sisting of a wire located at the center of a metal tube 
which constitutes the other conductor. 

30. The term ‘‘ecable terminal,’’ as used herein, 
means a box of metal or wood wherein the- wires of a 
telephone cable terminate on metal lugs for connec- 
tion to other wires. 
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36. The term ‘‘telephone carrier transmission,’’ as 
used herein, means an arrangement whereby electrical 
currents of voice frequency are imposed upon and 
modify the form of (modulate) high frequency elec- 
trical currents transmitted over wire lines, thereby 
making possible the transmission of a large number 
of telephone conversations simultaneously over each 
pair of wires. 

37. The term ‘‘telephone repeater,’’ as used herein, 
means a device employing vacuum tubes to amplify 
or increase the energy of electrical telephone cur- 
rents. 

38. The term ‘‘vacuum tube,’’ as used herein, means 
a device employing an evacuated glass tube, a heated 
filament, and various arrangements of electrodes 
within the tube, to act as a generator, a rectifier, or 
an amplifier of high frequency electrical currents. 


III. DEFENDANTS 


39. Western Electric Company, Incorporated, a cor- 
poration organized and existing under the laws of 
the State of New York, is made a defendant herein. 
\t was organized in 1915 and assumed the assets, 
iiabilities and functions- of its predecessor, Western 
Electric Company of Illinois, which was incorporated 
in 1881. Western Electric Company of New York 
and its predecessor shall hereinafter be referred to, 
according to the time involved, as ‘‘ Western.”’ 

40. American Telephone & Telegraph Company, a 
corporation organized and existing since 1885 under 
the laws of the State of New York, is made a de- 
fendant herein. In the order named from 1877 to 
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1900 the Bell Telephone Company, National Bell Tele- 
phone Company and the American Bell Telephone 
Company, all organized under the laws of the State 
of Massachusetts, were predecessors of the American 
Telephone & Telegraph Company. American Tele- 
phone & Telegraph Company and its predecessor 
companies shall hereinafter, according to the time 
involved, be referred to as ‘‘AT&T.”’ 


IV. NATURE OF TRADE AND COMMERCE INVOLVED 


A. Description of AT&T 


41. Sinee 1900 AT&T has been an operating, hold- 
ing and service corporation composed of a series of 
corporate subsidiaries and departments, with the 
AT&T at the apex of the system, supervising and 
controlling its entire operations. This series of cor- 
porate subsidiaries and departments is commonly 
referred to as the ‘*‘Bell System.’’ From the date of 
AT&T’s organization in 1885, to 1900, it was engaged, 
primarily, in the furnishing of long distance tele- 
phone communication service. During this period it 
operated as a subsidiary of the American Bell Tele- 
phone Company, which was the controlling company 
in the Bell System from 1880 to 1900. 

42. AT&T owns, controls and directly operates, 
through its Long Lines Department, more than 98 
percent of the facilities used in the rendition of long 
distance telephone communication service in_ the 
United States and through corporate subsidiaries, 
corporate stock ownership and contracts, owns and 
controls the predominant companies and approxi- 
mately 85 percent of all the facilities used in the 
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rendition of local telephone communication service 
in the United States; conducts research work, makes 
manufacturing and engineering surveys in telephone, 
general communication and various noncommunication 
fields; owns and controls a predominant number of 
patents relating to telephone, telephone equipment, 
and communication operations; owns more than 99 
percent of the stock of Western, a corporation which 
has a substantial monopoly of the manufacture and 
sale of telephones, telephone equipment, and appa- 
ratus in the United States; and owns, in equal shares 
with Western, the entire stock of Bell Telephone 
Laboratories, Inc., hereinafter referred to as ‘‘ Bell 
Laboratories,’’ a corporation engaged in research 
work and experimental functions for the Bell System. 
AT&T directly and through its corporate operating 
subsidiaries, controls telephone plant values, as of 
September 30, 1948, at more than eight billion dollars, 
embracing over thirty million telephones and includ- 
ing over one hundred twenty-one million miles of tele- 
phone wires. AT&T and its telephone operating sub- 
sidiaries have total annual operating revenues in ex- 
eess of two billion dollars. 

43. The Bell System owns and operates substan- 
tially all of the wire facilities used in the transmis- 
sion of programs for radio broadcasting and all trans- 
oceanic two-way radio-telephone service in the United 
States. It also supplies facilities for a large part of 
press news and telephotograph service, and operates 
a nation-wide teletypewriter exchange service. Ap- 
proximately 85 percent of all facilities used in the 
rendition of local telephone service in the United 
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States, including that in all of the large cities, are 
owned and operated by 21 operating subsidiaries of 
AT&T. All but four of these operating subsidiaries 
are wholly owned by AT&T. These operating com- 
panies are hereinafter referred to as the ‘‘ Bell Oper- 
ating Companies.’’ 

44. The names and states served by each of the Bell 
Operating Companies are indicated in the following 
table: 











Name of Company | States Served 


New England Telephone & Telegraph Co Maine, -Massachusetts, New Hampshire, 
Rhode Island, and Vermont. 

The Southern New England Telephone Co --| Connecticut.! 

New York Telephone Co New York and a small part of Connecticut. 

New Jersey Bell Telephone Co ea New Jersey. 

The Bell Telephone Co. of Pennsylvania 


Pennsylvania. 


The Diamond State Telephone Co. 5 2 | Delaware 
The Chesapeake & Potomac Telephone Co District of Columbia. 
The Chesapeake & Potomac Telephone Co. of Balti- | Maryland 
more City 
The Chesapeake & Potomac Telephone Co. of | Virginia. 


Virginia 
The Chesapeake & Potomac Telephone Co. of West | West Virginia. 
Virginia 
Southern Bell Telephone & Telegraph Co Alabama, Florida, Georgia, Kentucky,! Lou- 
isiana, Mississippi, North Carolina, South 


Carolina & Tennessee. 


The Ohio Bell Telephone Co | Ohio.! 

The Cincinnati & Surburban Bell Telephone Co Cincinnati, Ohio, and vicinity. 

Michigan Bell Telephone Co Michigan and a small part of Wisconsin 

Indiana Bell Telephone Co .-| Indiana.! 

Wisconsin Telephone Co Wisconsin.! 

Illinois Bell Telephone Co Illinois,' and a small part of Indiana. 

Northwestern Bell Telephone Co Iowa, Minnesota, Nebraska, North Dakota, 
South Dakota 

Southwestern Bell Telephone Co | Arkansas, Kansas, Missouri, Oklahoma, 


Texas,' and a smakK part of Illinois. 

Arizona, Colorado, Idaho,! Montana, New 
Mexico, Utah, Wyoming, and a small part 
of Texas 

The Pacific Telephone & Telegraph Co | California, Nevada, Oregon, Washington, and 

a small part of Idaho 


The Mountain States Telephone & Telegraph Co 








' A smull part of this State is served by one of the other companies. 


B. Description of Western 


45. Western has been the manufacturing branch of 
the Bell System since 1882. It is also the purchasing 
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and supply branch of the Bell System. It is engaged 
directly in the manufacture, sale, and distribution of 
over 90 percent of all telephones, telephone apparatus, 
and equipment manufactured and sold in the United 
States. Of the remaining 10 percent manufactured 
by ovhers, a substantial part is produced under con- 
tract with Western, in accordance with Western’s 
specifications and prices, for Bell System use. Vir- 
tually all of the Bell System requirements for tele- 
phones, telephone apparatus, equipment, materials, and 
supplies are purchased by the operating companies 
from Western. The only notable exception is building 
materials. In addition, Western manufactures and 
sells, either directly or through corporate subsidiaries, 
numerous types of nontelephone apparatus, such as, 
teletype machines, sound motion picture recording 
and reproducing equipment, teletype-writers, subma- 
rine telephone and telegraph cable, public address 
equipment, photoelectric cells, race timing equipment, 
oscillators, mortuary turntables and magnetic alloys. 
Together with AT&T, Western owns and controls a 
predominant number of patents in the manufacturing 
fields in which it is engaged. 

46. In fields other than telephony, AT&T and West- 
ern have dominated, controlled and monopolized the 
furnishing of wire circuits and other facilities on 
which chain radio broadeasting is dependent; the 
manufacture and licensing of submarine telephone 
and telegraph cables, and terminal apparatus used in 
connection therewith; and the development of multiple 
frequency broad-band cable, including the coaxial 
type which serves to give the Bell System a monop- 
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oly of news and photo transmission and television 
involving the use of wire facilities. 

47. As of December 31, 1947, Western Electric had 
assets totaling seven hundred seventy-one million 
dollars and net operating revenues for the same year 
totaling approximately one billion dollars. It owns 
approximately thirty warehouses located throughout 
the United States and occupies leased floor space in 
sixty-two additional locations. The location of and 
the principal products manufactured by, the large 
manufacturing plants of Western are indicated in the 
following table: 


Location of plants Products manufactured 


| 
Hawthorne Works, Chicago, Ill. (branch | Automatic switching equipment, including cross-bar, 
shops in St. Paul, Minn. and Lincoln, | panel dial, and step-by-step types, and all allied 
Nebr.). materials; manual switchboards for use in auto- 
matic exchanges; power equipment for automatic 
exchanges; telephone apparatus and protection 
equipment; lead-covered telephone cable; switch- 
board cable; telephone wire, bare and insulated; 
and test sets of all kinds. 
Kearney Works, Kearney, N.J--.---.-.--- | Telephone wire, all sizes and types; manual switch- 
boards, local and toll and all associated apparatus; 
lead-covered telephone cable; switchboard cable; 
and cable terminals. 
Clearing Shop, Chicago, Ll . Pe Pole line hardware; cable terminals; galvanized wire 
and strand. 
Point Breeze Works, Baltimore, Maryland...| Lead-covered telephone cable of all kinds; coaxial 
: cable; switchboard cable; and cable terminals. 
Philadelphia Specialty Shop, Philadelphia, | Sound motion picture recording and reproducing 





Pa. equipment; radio, public address, and other non- 
telephone products. 
Electronics Shops, New York, N. Y_.--...--- Vacuum tubes. 
Queensboro Shop, Brooklyn, N. Y ate | Telephone booths. 
Nassau Smelting and Refining Co., Inc., Reclamation of scrap metals and salvage from mate- 
Staten Island, N. Y. | rial removed from the Bell System plant. 
a ey tee ......| Station and protective apparatus. 





Archer Ave., Chicago, Ill Telephone sets, induction coils, ringers and miscel- 


laneous station apparatus. 


7th Street, Chicago, Ml... . ia eee | Power equipment. 

Lincoln, Nebraska... .--.---- icles. teeeee Step-by-step selectors and connectors. 

Kolmar Ave., Chicago, Ill Gewincsiel ...| Plugs; heat coils; fuses; terminal strips and factory 
| ¢cable. 


Kenmore Plant, Buffalo, N. Y.-- ‘ | Switchboard cable and other telephone products. 
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C. Patent and research activities of AT&T and Western 


48. The basis for the success of AT&T in occupying 
and controlling almost the entire telephone operating 
and manufacturing fields and for its extensive activi- 
ties outside the telephone industry has been due 
largely to its development and exploitation of patents. 
In telephony AT&T has maintained its dominant posi- 
tion since its earliest days by acquisition of impor- 
tant inventions patented by others, and by its own 
extensive research and development in all fields re- 
lated to the telephone art. All patents developed 
by Bell System Companies must be assigned to 
AT&T. 

49. In nontelephone fields the AT&T and Western 
own or control patents for radio transmitting and 
receiving equipment, therapeutic devices, audiophones, 
public address equipment, photo-electric cells, oscilla- 
tors, race timing equipment, magnetic alloys, sound 
motion picture equipment, and teletype apparatus. 
Most of these nontelephonic products are manu- 
factured and sold or leased by Western or its sub- 
sidiaries, and AT&T has maintained a dominant posi- 
tion with respect to them through control of patents 
and through exclusive manufacturing and licensing 
agreements. 

50. AT&T research and development work in such 
nontelephonic fields as transmission of speech, acous- 
tics and switching mechanisms has been carried on 
jointly with Western since 1882. In 1925, Bell tele- 
phone Laboratories, Inc. (hereinafter called Bell 
Laboratories) was organized under the laws of the 
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State of New York. One-half of its stock is owned 
by AT&T and one-half by Western. Since that time 
it has been the research department of the Bell 
System. It is charged with assuming and making 
effective the policies of AT&T in the field of scientific 
research and patents. Its research activities have in- 
cluded expioration of the fields of physics, chemistry, 
appiied mathematics, characteristics of materials, 
opties, acoustics, electronics, the physiology of speech 
and hearing. It has developed and designed appara- 
tus, circuits and transmission lines for wire and 
radio telephony and telegraphy, broadcasting, sound 
recording and reproduction, telephoto service, genera- 
tion and modulation, transmission and radiation of 
high frequency electric currents and ultra short waves. 

D1. The research departments of AT&T and West- 
ern have at all times prosecuted research and ex- 
perimentation, filed applications for and taken out 
patents, and developed and commercially exploited, 
directly and through wholly owned subsidiaries, pat- 
ents, processes, and inventions in communications 
fields other than wire telephony, including teletype- 
writer and other forms of wire telegraphy; radio and 
wireless telephony; submarine telephone and _ tele- 
graph and coaxial cables. 

52. As the engineering department for Western, 
Bell Laboratories has developed equipment designs 
and manufacturing methods, studied and developed 
materiais for manufacture, and prepared specifica- 
tions for telephone apparatus, equipment, and mate- 
rials which are standardized by AT&T for use by 
the Bell Operating Companies. 
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D. Method of operation of the Bell System 


1. Relationship between AT&T and the Bell Operating Companies 


53. The basic telephone patents were obtained in 
1876 and 1877. By 1894, when the basic telephone 
patents expired, AT&T had established ownership 
control of most of its licensees. AT&T has used its 
ownership of the Bell Operating Companies to con- 
centrate in itself the actual management control of 
the entire Bell System. The individual operating 
companies do not possess any degree of independence 
with respect to policy or action. The Bell Operating 
Companies function as departments of AT&T, under 
the direct supervision of the executives of the holding 
company. The power to vote the stock of the Bell 
Operating Companies resides in the President of 
AT&T. Since 1907, the Presidents and other execu- 
tives of AT&T have been a self-perpetuating group, 
each President choosing his successor and filling exec- 
utive positions. Presidents of AT&T have selected 
the Presidents and chief executives of the Bell Oper- 
ating Companies, have determined their salaries, and 
have granted salary increases. 

54. The financial and operating relationships be- 
tween AT&T and the Bell Operating Companies are 
expressed in agreements, hereinafter reterred to as 
‘‘license service contracts.’’ Under the terms of the 
license service contracts, the Bell Operating Com- 
panies are licensed to use, within their Tespeetive ter- 
ritories, ‘telephones and telephone “equipment manu- 
faetured under AT&T patents. They are prohibited 


een 


' from disposing of equipment except to AT&T l- 
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censees. They are required to pay 2.5 percent of 
gross telephone operating revenues as a license fee, 
although the actual rate of payments has been 1.5 
percent since 1929. They are privileged to use the 
lines of AT&T connecting the Bell Operating Com- 
panies upon payment of the regular toll-line charges. 
In return for such license fees AT&T agrees to pro- 
tect its licensees from patent-infringement actions; 
to maintain arrangements whereby needed telephones 
and telephone equipment may be manufactured under 
AT&T patents; to prosecute fundamental work of 
scientific research and development in the field of 
telephony; and to furnish advice and assistance of 
such a nature as to divest the Bell Operating Com- 
panies of functions relating to personnel, general 
management, purchasing, operating, and other mat- 
ters. 

50. Each Bell Operating Company has its own ex- 
ecutive and operating organization which is responsi- 
ble for the successful operation of the company in 
conformity with the advice, instructions, and approval 
of AT&T. All matters of policy and important de- 
cisions are referred to the parent company. All tele- 
phones, telephone apparatus, equipment, materials, 
and supplies are ordered from Western. Annual 
forecasts of future requirements for one-, two-, and five- 
year periods are made by each Company and sub- 
mitted to AT&T, which analyzes, revises, and for- 
wards them to Western for fulfilment. Financial re- 
quirements of the Operating Companies are met by 
advances from AT&T. Balances in the advances ac- 
count are converted from time to time into stock 
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issued to AT&T in the event the company is not 
wholly owned. AT&T prescribes, and the Bell Op- 
erating Companies follow, standard operating prac- 
tices which cover methods of planning and laying 
out of the plant; methods of estimating and provid- 
ing for future growth; types of plant and equip- 
ment of Western manufacture to be installed to meet 
various service conditions; methods of plant construc- 
tion; methods of maintaining the plant; traffie op- 
erating practices for handling telephone calls of all 
kinds and the operating loads to be carried; com- 
mercial methods covering sales practices, billing, col- 
lecting, and customer relations, accounting methods, 
relations with independent connecting companies, 
methods of making rates, and of conducting rate cases 
before regulatory bodies and courts. 


2. Relationship between AT&T and Western 


56. In 1882, soon after the organization of Western 
to take over the business of its predecessor, Western 
Electric Manufacturing Co., a manufacturing cortract 
was executed between Western and AT&T under the 
terms of which Western obtained the exclusive right 
to manufacture and sell all telephones, telephone ap- 
paratus, and equipment for the Bell System under 
AT&T controlled patents. Western was authorized 
to sell apparatus and equipment under controlled 
patents to AT&T and its licensees only. This con- 
tract gave AT&T control over telephone manufactur- 
ing for Bell System use with respect to design, quan- 
tity, and price. In 1908, the original manufacturing 
contract was amended to permit the sale by Western 
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of certain limited types of telephone equipment to 
nonlicensee companies. Many types of equipment, 
particularly those essential to the successful opera- 
tion of toll and long-distance lines, and all types of 
automatic switching equipment manufactured by 
Western have been consistently withheld from inde- 
pendent telephone companies. On November 22, 1946, 
the manufacturing contract of 1882, as amended, was 
modified so as to permit AT&T for the first time to 
make, use, and sell under its own patents. This modi- 
fication does not alter the basic relationship between 
AT&T and Western as created by the manufacturing 
contract of 1882, as amended, since AT&T has not 
exercised any right to manufacture, and since neither 
party has granted any licenses to manufacture under 
the terms of the 1946 modification. 


3. Relationship between Western and Bell Operating Companies 


57. Between 1901 and 1913, Western executed a 
standard form of supply contract with all Bell Oper- 
ating Companies. Under its terms, Western under- 
took to manufacture or purchase all materials re- 
quired by the Bell Operating Companies; to inspect, 
deliver, and install; to prepare equipment specifica- 
tions for specific jobs; to maintain reasonable stocks 
of materials in distribution storerooms located as 
agreed upon; and to receive salvage and repair or 
junk materials removed from service by the Bell 
Operating Companies. As supply department and 
storekeeper of the Bell System, Western maintains 
stocks of telephones, telephone apparatus, equipment, 
and supplies at warehouses so located as to be readily 
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accessible in all sections of the country. As installer, 
Western maintains division and district headquarters 
offices in the principal cites of the United States to 
install central office equipment for the Bell Operating 
Companies. 


4. Relationship between Western and non-Bell Operating Companies 


58. In 1925, Western organized the Graybar Elec- 
tric Company, hereinafter referred to as ‘‘Graybar,”’ 
under the laws of the State of New York, for the 
purpose of selling telephone equipment and electrical 
supplies to non-Bell purchasers. Although Western 
disposed of its 100 percent stock interest in Graybar 
in 1928 to Graybar employees, Western retained con- 
siderable powers with respect to Graybar’s securities 
and management and still exercises substantial control 
over Graybar’s policies and operations, including its 
policies with respect to sales and prices. 


V. OFFENSES CHARGED 


59. Beginning in or about the year 1900, and con- 
tinuing thereafter up to and including the date of fil- 
ing this Complaint, the defendants, each well knowing 
all the matters and things hereinbefore alleged, have 
been and now are engaged in a combination and con- 
spiracy to restrain unreasonably, and in a combina- 
tion and conspiracy to monopolize, and pursuant to said 
combination and eonspiracy have in fact unreasonably 
restrained and have in fact monopolized the aforesaid 
trade and commerce in the production, manufacture, 
distribution, sale, and installation of telephones, tele- 


phone apparatus, telephone equipment, telephone ma~ 
terials, and telephone supplies among the several 
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states of the United States, in the District of Colum- 
bia, and with foreign countries, in violation of Sec- 
tions 1, 2, and 3 of the Act of Congress of July 2, 1890, 
entitled ‘“‘An Act to protect trade and commerce 
against unlawful restraints and monopolies,’’ as 
amended (15 U. S. C., Sees. 1, 2, and 3), commonly 
known as the Sherman Act. Defendants threaten to 
continued such offenses and will continue them unless 
the relief hereinafter prayed for in this Complaint is 
granted. 

60. The aforesaid combination and conspiracy to 
restrain unreasonably trade and commerce, the combi- 
nation and conspiracy to monopolize, and the actual 
monopolization of trade and commerce have con- 
sisted of a continuing agreement and concert of action 
among the defendants, the substantial terms of which 
have been that the defendants: 

a. agree to, acquire control of the market for sub- 
stantially all telephones, telephone apparatus, and 
equipment manufactured, sold, and used in the United 
States: 

(1) by acquiring substantially all basic patents in 
the field of wire telephony ; 

(2) by eliminating or forcing competitors engaged 
in the rendition of telephone service to acquire AT&T 
patent licenses under threat of the institution or the 
institution of patent infringement suits; 

(3) by refusing to issue patent licenses except on 
condition that the licensee telephone company vest in 
AT&T an option to purchase controlling stocks and 
securities, and otherwise permit the Bell System to 
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control the telephone company’s operating, purchas- 
ing, and managerial functions; 

(4) by purchasing the plants, establishments, se- 
curities, stocks, and businesses of independent tele- 
phone operating companies ; 

(5) by agreeing with other wire-communications 
companies that the latter will not engage in the rendi- 
tion of public telephone service; 

(6) by acquiring ownership and control of approxi- 
mately 98 percent of all facilities used and useful in 
the rendition of long-distance telephone communica- 
tion service in the United States and by acquiring 
ownership and control of approximately 85 percent 
of all facilities used and useful in the rendition of 
local telephone service in the United States; 

b. agree to eliminate all substantial competition in 
the manufacture and sale of telephones, telephone ap- 
paratus, equpiment, materials, and supplies required 
by the Bell Operating Companies and by the Long 
Lines Department of AT&T: 

(1) by vesting in Western the exclusive right to 
manufacture and sell such equipment to such operat- 
ing companies and to the Long Lines Department of 
AT&T; 

(2) by requiring such operating companies and the 
Long Lines Department of AT&T to purchase their 
required equipment exclusively from Western; 

(3) by standardizing the telephones, telephone ap- 
paratus, and equipment selected for use in the Bell 
System in such manner as to prevent the purchase of 


such telephones, telephone apparatus, and equipment 
from any company except Western; 











CONSENT DECRE£ PROGRAM—DEPARTMENT OF JUSTICE 1745 
23 


(4) by vesting in AT&T the power to control the 
operations of all branches of the Bell System, includ- 
ing research and development, and the manufacture, 
sale, installation and operation of Bell System 
telephone plant and facilities: 

e. agree to aequire the plants, establishments, se- 
curities and businesses of competing manufacturers 
of telephones, telephone apparatus, equipment and 
supplies; 

d. agree to eliminate all competition from foreign 
manufacturers of telephones, telephone apparatus and 
equipment by arranging with such foreign manufac- 
turers that Western shall be their exclusive agent for 
all sales made by them in the United States; 

e. agree to protect the Bell System’s plant invest- 
ment and its position in the field of wire communica- 
tions from competition offered by alternative methods 
of communication: 

(1) by maintaining an aggressive program of tech- 
nical development, scientific research and patent con- 
trol in all branches of the communications field in- 
cluding media not related to wire telephony: 

(2) by refusing to authorize the manufacture and 
sale outside the Bell System of telephones, telephone 
apparatus and equipment under patents controlled by 
them, and by refusing to allow persons outside the 
Bell System to use alternative patents and methods 
of operation owned or controlled by but not being 
used by the Bell System; 

(3) by refusing to make available to the telegraph 
industry the basie patents on the vacuum tube which 
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are essential to enable telegraphy to complete effi- 
ciently with telephony ; 

(4) by securing the exclusive right to furnish wire 
facilities essential to radio program transmission 
service by agreeing with others not to engage in the 
manufacture and sale of radio equipment; 

(5) by controlling the coaxial cable which is essen- 
tial to the efficient and economical transmission of 
television as well as multiple telephone and telegraph 
messages over long distances; 

(6) by controlling the manufacture, sale, and use 
of continuously loaded submarine telegraph and tele- 
phone cable; 

(7) by dividing fields of manufacture, sale and dis- 
tribution with concerns engaged in other fields of 
telecommunication as well as in noncommunication 
fields ; 

f. agree to exercise the power inherent in their 
unified control of the research and development, the 
manufacture and the operation of telephones, tele- 
phone apparatus and equipment so as to produce 
monopoly profits for AT&T; 

(1) by securing for Western noncompetitive prices 
for telephones, telephone apparatus and equipment 
sold by Western to the Bell Operating Companies and 
to the Long Lines Department of AT&T, and by using 
such noncompetitive prices as the basis for determin- 
ing the investment in telephone plant upon which 
subscribers’ rates are based; 

(2) by continuing the manufacture by Western and 
the sale to Bell Operating Companies and the Long 
Lines Department of AT&T of types of telephones, 
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telephone apparatus and equipment after knowledge 
that both manufacturing ,and operating costs of such 
telephones, telephone apparatus and equipment are 
higher than those of available alternative types manu- 
factured by concerns other than Western ; 

(3) by suppressing improvements and developments 
in the art of telephony, and improved types of tele- 
phones, telephone apparatus and equipment; 

(4) by refusing to purchase from manufacturers 
other than Western, and by refusing to introduce into 
the Bell operating system types of telephones, tele- 
phone apparatus and equipment manufactured by 
concerns other than Western under patents which 
are not controlled by Western or AT&T, which are 
known to be superior in both service and operating 
economy, as well as in initial cost, to alternative types 
of telephones, telephone apparatus and equipment 
manufactured by Western and sold to the Bell Op- 
erating Companies and to the Long Lines Department 
of AT&T; 

g. agree to discriminate in price between different 
purchasers and substantially lessen competition in the 
manufacture and sale of telephones, telephone appa- 
ratus, and equipment ; 

(1) by selling to concerns not within the Bell System 
at prices higher than the prices charged the Bell 
Operating Companies ; 

(2) by charging Western a license fee for equip- 
ment manufactured under AT&T controlled patents 
and sold to Bell Operating Companies, and the Long 
Lines Department of AT&T ; 

(3) by allowing Western to manufacture for sale 
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outside the Bell System without charge under AT&T 

controlled patents, and refusing such terms to inde- 

pendent manufacturers and distributors of telephones, 
telephone apparatus, and equipment; 

61. During the period of time covered by this Com- 
plaint, and for the purpose of forming and effectuat- 
ing the combination and conspiracy to restrain unrea- 
sonably the trade and commerce, the combination and 
conspiracy to monopolize, and the actual monopoliza- 
tion of trade and commerce hereinbefore alleged, the 
defendants by agreements and concerted action have 
done the things which, as hereinbefore alleged, they 
conspired to do, and more particularly have done, 
among others, the following acts and things: 

A. Control of the market for substantially all telephones, 
telephone apparatus, equipment, and materials manufac- 
tured, sold, and used in the United States 
62. The AT&T patent department was organized in 

1879. Its stated objective was to occupy the entire 
field of telephony and to acquire all patents which 
might be useful in conducting a telephone business. 
Definite routines were established by which alternative 
methods, systems, and devices were developed and 
patented and all related patents were acquired in the 
respective fields. AT&T’s policy of routine patent- 
ing has ineluded the acquisition of numerous patents 
which AT&T and Western have never intended to 
use, have never used, and have refused to license for 
use by others. 

63. From the time of its organization, AT&T has 
required that all rights to inventions made within the 
Bell System be transferred to the parent company. 
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Although not reduced to writing, this policy is under- 
stood by all operating companies and their employees. 
This program of patent acquisition by AT&T has suc- 
ceeded to the extent that there is not a feature of tele- 
phone development that is not represented by some 
patents owned or controlled by the Bell System. As 
of the end of 1934, the BeH System owned or con- 
trolled the entire rights to 9,255 patents, of which 4,225 
were in use. In addition, the Bell System was li- 
censed under more than 6,000 patents owned by 
others. 

64. The basic Bell patents on the telephone were 
granted in 1876 and 1877, and expired in 1893 and 
1894. Before the expiration of the basic telephone 
patents, AT&T established a strong position in non- 
basic apparatus, equipment, and appliance patents, 
which has been maintained and enlarged so as to as- 
sure a substantial monopoly in the rendition of public 
telephone service. Through a policy of taking out all 
possible minor improvement patents, AT&T and West- 
ern have extended the control of the business cen- 
ferred by their patents far beyond the time of the 
expiration of the basic patents. 

65. When the basic Bell Telephone patent was 
granted in 1876, many competing telephone operating 
companies were organized. This competition was 
eliminated by AT&T through threats of instituting, 
and through the actual institution, of many patent in- 
fringement suits. From the Fall of 1877 until 1893, 
when the original Bell patent expired, over 600 of 
such suits were instituted. Most of this competition 
was eliminated at the time a suit was filed, since most 
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of the parties sued promptly went out of business. 
AT&T filed more than 200 actions against the Ameri- 
can-Cushman Telephone Company and its subsidiaries 
alone. From the time that the second Bell patent ex- 
pired in 1894, until 1907, AT&T and Western brought 
74 patent infringement suits against users and manu- 
facturers of such telephone apparatus as call bells, 
automatic telephone switches, and switchboards. The 
net effect of these numerous suits and threats of legal 
proceedings was to eliminate or force competitors to 
apply for licenses under AT&T controlled patents. 

66. Among the competitors engaged in the rendition 
of telephone communication service prior to 1879, 
against a licensee of which AT&T instituted a patent 
infringement suit, was the Western Union Telegraph 
Company, hereinafter referred to as ‘‘ Western 
Union.’’ On November 10, 1879, AT&T and Western 
Union entered into an agreement which settled the 
pending patent infringement action. In this agree- 
ment, Western Union admitted the validity of the 
Bell patents; and agreed to withdraw from the tele- 
phone service field; sell its telephone exchanges and 
system to AT&T; and give AT&T an exclusive right 
to use all Western Union patents in the field of wire 
telephony. AT&T agreed to stay out of the business 
of wire telegraphy. 

67. Although the basic telephone patents covered 
only the telephone instrument, the original patent 
licenses issued by AT&T to telephone operating com- 
panies on these patents provided that AT&T was 
to receive from 30 to 50 percent of the capital stock 
and control over the financing and development of 
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the licensee operating companies. Over a period of 
years the original license stock was expanded to com- 
plete or majority ownership of the licensees through 
mergers and consolidations, acquisition of the inter- 
ests of minority stockholders, financial aid and ad- 
vances, and outright purchases. By 1894, when the 
basic telephone patents expired, AT&T had achieved 
ownership of most of its licensees. AT&T ownership 
of companies and facilities engaged in the rendition 
of telephone communication service has expanded fur- 
ther since the expiration of the basic telephone patents 
to the extent that it now owns and controls approxi- 
mately 98 percent of all facilities for long-distance 
telephone communication and approximately 85 per- 
eent of all facilities for local telephone communi- 
cation. By virtue of said ownership and control over 
its operating subsidiaries as well as over its Long 
Lines Department, AT&T dominates the business of 
selling telephones and telephone apparatus and equip- 
ment and of rendering public telephone service in the 
United States. 

68. AT&T has fortified its control over its operating 
subsidiaries by the terms of the license service con- 
tracts which express the operating relationship be- 
tween AT&T and the Bell Operating Companies. 
These license service contracts contain provisions 
which require and have resulted in the Bell Oper- 
ating Companies divesting themselves of important 
functions and vesting in AT&T the power to control 
and direct the general purchasing, operating, and 
other policies and procedures of its operating sub- 
sidiaries. 
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69. Under the terms of the license service contract, 
the licensee Bell Operating Company is authorized to 
use within its territory all telephones and telephonic 
devices, apparatus, methods, and systems needed for 
its business which are covered by patents now or here- 
after owned or controlled by the licensor AT&T, in- 
cluding those which AT&T may have the right to au- 
thorize the licensee to use. The licensee is prohibited 
from disposing of such telephones, telephone equip- 
ment, devices, and apparatus without the consent of 
the licensor, except to those properly licensed by the 
licensor. The licensor is required to maintain ar- 
rangements whereby telephones and other telephonic 
devices and apparatus needed for the business of the 
licensee may be manufactured under the patents 
owned or controlled by the licensor, and made avail- 
able to the licensee, ‘‘at prices which shall be rea- 
sonable and not higher than the lowest prices charged 
by the manufacturer from time to time to others 
under similar circumstances.”’ 

70. The licensor AT&T agrees to prosecute funda- 
mental work of research in the development of ‘teleph- 
ony and of plans designed to improve telephone 
service and to promote safety, economy, and efficiency 
in the equipment, construction, and operation of the 
telephone plants of the associated companies of the 
Bell System; to furnish advice and assistance in 


general engineering, plant, traffic, operating, com- 
mercial, accounting, patent, legal, administrative, 
financial, personnel, and other matters relating to the 
efficient, economical and successful conduct of the 
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licensee’s business; and to maintain such an organi- 
zation of trained specialists as will enable the licensor 
‘‘to relieve the licensee from the necessity of attempt- 
ing to perform said work for itself.”’ 

71. The services enumerated in the license service 
contracts are supplied by AT&T through a functional 
organization in which a specialized department of 
AT&T corresponds directly with similar departments 
in each of the Bell Operating Companies. Direct 
control of the functions of the Bell operating sub- 
sidiaries is maintained by AT&T through supervision 
by the appropriate department of AT&T. 


B. Western’s exclusive right to manufacture, sell, procure, 
supply and install all telephones, telephone apparatus, 
equipment and materials requirements for the Bell 


System 

72. By the terms of the manufacturing contract of 
1882, AT&T agreed that Western would be the ex- 
elusive manufacturer under AT&T controlled patents 
of all telephones required by the Bell System. This 
contract defined the word ‘‘telephone’’ as including 
‘fall instruments employed for the electrical trans- 
mission of articulate speech, including therein all 
attachments and devices which serve to cause, to im- 
prove, or to modify, the articulating current, or the 
effects thereof.”” AT&T was given the right to in- 
spect and to prescribe such specifications and to make 
such regulations as it might deem necessary. Western 
was given an exclusive license to manufacture and sell 
telephonic appliances under AT&T’s outstanding and 
future patents and AT&T was given similar rights 
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under Western patents. Western bound itself to sell 
telephones, telephone apparatus and equipment only 
to licensees under AT&T patents. 

73. AT&T has maintained Western as the exclu- 
sive manufacturer for the Bell System by not exercis- 
ing its right to manufacture under Western’s out- 
standing and future patents and by prescribing 
specifications jor the equipment to be used by its 
licensees which only Western could meet. It has ex- 
ercised its right to inspect and to supervise West- 
ern’s manufacturing activities. It has coordinated 
Western’s operations with the buying programs of 
the Bell Operating Companies. Inasmuch as AT&T 
exercised the power it possessed through ownership 
of patents necessary for the rendition of telephone 
communication service to acquire control or owner- 
ship of the various companies to which it licensed 
those patents, and permitted Western to sell only 
to AT&T licensees, Western sales, under the manu- 
facturing contract, were limited to the Bell Operat- 
ing Companies. 

74. By permitting Western to sell only to licensees 
under AT&T patents, AT&T made it impossible or 
difficult for independent telephone operating com- 
panies to obtain equipment of the type which West- 
ern manufactured. Such equipment was frequently 
essential and vital to the efficient and solvent conduct 
of the operations of such independent telephone com- 
panies. By depriving those companies of the power 
to obtain such equipment AT&T and Western com- 


pelled such companies to apply for licenses under 
AT&T patents or to sell their stock or assets to 
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the Bell System. When an independent telephone 
company was forced into the Bell System, it became 
subject to the terms of the manufacturing contract. 
AT&T and Western used the monopoly and control 
of AT&T in the telephone communications field to 
extend Western’s monopoly of the manufacture and 
sale of telephone equipment and used Western’s 
monopoly in the manufacture of telephone equip- 
ment to expand AT&T’s monopoly of local and long- 
distance telephone communication service. 

75. The manufacturing contract was amended on 
April 8, 1908, to permit Western to sell certain tele- 
phone equipment outside the Bell System. This 
amendment was made to eliminate manufacturers 
who were engaged in the sale of equipment to inde- 
pendent telephone operating companies. The items 
released consisted primarily of cable, wire, small 
manual switchboards and telephone instruments. It 
excluded such patented equipment as was essential to 
long distance toll line operation. On November 22, 
1946, the manufacturing contract of 1882, as amended, 
was further modified. Under the terms of this 
modification, Western received a nonexclusive right 
to make and sell to the Bell Operating Companies, 
and to make, use, and sell to non-Bell companies upon 
payment of agreed upon royalties to: AT&T under 
patents owned by AT&T and Bell Laboratories. 
AT&T received a nonexclusive right to make, use, 
and sell any and all inventions, for all purposes, under 
all patents owned by Western with the exception of 
those relating to manufacturing processes and equip- 
ment. As to manufacturing processes and equipment, 
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AT&T’s rights were limited to use by the Bell Sys- 
tem. The 1946 modification has not changed the 
basic relationship between AT&T and Western, 
created by the manufacturing contract of 1882, as 
amended, since AT&T has not exercised its right to 
manufacture, and since neither AT&T nor Western 
has issued any licenses which give others the right 
to manufacture under patents owned and controlled 
by AT&T and Western. 

76. AT&T has fortified Western’s manufacturing 
monopoly and unreasonably restrained the competi- 
tion of independent manufacturers of telephones, 
telephone equipment, and apparatus by prescribing 
specifications for the Bell Operating Companies and 
the Long Lines Department of AT&T which independ- 
ent manufacturers cannot meet or produce; by refus- 
ing to permit independent manufacturers to deal 
directly with the Bell Operating Companies; by com- 
pelling independent manufacturers to conform to 
Western’s specifications and its supervision; by in- 
structing the Bell Operating Companies as to the 
equipment to be purchased from Western; by requir- 
ing the Bell Operating Companies to purchase in 
accordance with Western’s manufacturing plans and 
schedules; by requiring the Bell Operating Companies 
to make regular estimates of needs for submission to 
Western for fulfillment and by denying all independ- 
ent manufacturers any of the rights, privileges and 
advantages afforded Western in the procurement of 
the manufacturing business of the Bell System. 

77. As manufacturer and supplier for the Bell Sys- 
tem, Western sells over 90 percent of the telephones, 
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telephone apparatus, and equipment sold in the United 
States. Independent manufacturers are dependent 
on the purchases of Western for a substantial part 
of their business. About 40 percent of the net sales 
of the six major independent suppliers who sell to 
Western, have consisted of sales to Western. These 
six companies are the Automatic Electric Co., of Chi- 
eago, Illinois; Leich Electric Co., of Genoa, [linois; 
Gray Telephone Pay Station Company, of Hartford, 
Conn.; Kellogg Switchboard & Supply Co., of Chicago, 
Ill.; North Electric Company, of Galion, Ohio; and 
Stromberg-Carlson Telephone Mfg. Co., of Rochester, 
N. Y. Western takes a profit on all purchases from 
these six independent manufacturers when the Bell 
Operating Companies are billed for the equipment. 
Western has exercised its power to control the market 
in the purchase of telephone equipment by fixing the 
prices, terms, and conditions under which these inde- 
pendent concerns manufacture and sell. In a recent 
contract with the Automatic Electric Company for the 
supply of automatic telephone equipment, Western set 
the prices it would pay and then provided that the 
prices to Western be at all times as low as the lowest 
prices charged for similar apparatus to customers of 
the Automatic Electric Company or by any company 
which the Automatic Electric Company might author- 
ize to manufacture and sell in the United States. 
Simlar contracts have been enforced between Western 
and Stromberg-Carlson Company and between West- 
ern and the Kellogg Switchboard & Supply Co. 

78. During the period from 1901 to 1918, Western 
entered into certain contracts with the Bell Operating 
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Companies which are still in effect and which are 
commonly referred to as standard supply contracts. 
These contracts make Western the purchasing and 
warehousing agent for all supplies required by the 
Bell Operating Companies and have resulted in the 
termination of purchasing arrangements with inde- 
pendent manufacturers of electrical supplies and sub- 
stituted Western for independent manufacturers as 
the seller of supplies to the Bell Operating Com- 
panies. Under the terms of the standard supply con- 
tracts, Western is authorized to prepare specifications 
and install all equipment and materials required by 
the Bell Operating Companies. All surplus equipment 
and material not needed by the Bell Operating Com- 
panies is shipped to Western’s nearest branch house 
where it is either (1) purchased by Western, if cap- 
able of being repaired and resold; (2) stored by 
Western until reissued to the Bell Operating Com- 
panies; or (3) sold by Western as junk to Nassau 
Smelting and Refining Co., Western’s wholly owned 
subsidiary, for salvage or disposal. The standard 
supply contracts, and the practices and arrangements 
which have grown up pursuant thereto, make Western 
and Nassau the exclusive market for all surplus, obso- 
lete, and scrap equipment and other materials of the 
Bell Operating Companies. 

79. The manufacturing contract of 1882 between 
Western and AT&T, together with the standard sup- 
ply contracts between Western and the Bell Operating 
Companies made Western the manufacturing, pur- 
chasing, and supply branch of the Bell System. In 
connection with its purchasing and supply activities 
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Western is also the developer, storekeeper, installer, 
repairer, salvager, and junker of the Bell System. 
As developer, Western and Bell Laboratories develop 
devices needed by the Bell Operating Companies for 
the rendition of telephone service. As storekeeper, 
Western maintains large quantities of telephone appa- 
ratus, equipment, and supplies at conveniently located 
warehouses which are readily accessible to the Bell 
Operating Companies. As installer, Western main- 
tains offices in principal cities to install central-office 
equipment purchased from it by the Bell Operating 
Companies. As repairer, Western maintains shops 
in principal cities where used equipment removed 
from service is reconditioned for service in the Bell 
Operating Companies. As salvager and junker, West- 
ern reclaims or finds a market for unserviceable and 
obsolete equipment of the Bell Operating Companies. 
C. Elimination of competing manufacturers in the field of 
telephony 

80. Prior to the execution of the manufacturing 
contract with Western in 1882, AT&T was bound by 
eontract for the purchase of telephone equipment and 
apparatus from the Post & Company of Cincinnati, 
Ohio; the Davis & Watts Company of Baltimore, 
Maryland; the Electric Merchandising Company and 
the Telephone & Telegraph Construction Company. 
Pursuant to the terms of the manufacturing contract 
with Western, AT&T terminated its contracts with 
these concerns and established Western as the ex- 
clusive manufacturer and seller of telephone equip- 
ment and apparatus for the Bell System. As a 
result these concerns went out of business. 
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81. On October 24, 1888, Western purchased the 
stock and eliminated the competition of the Standard 
Electrical Works, a corporation engaged in the man- 
ufacture and sale of telephone equipment. 

82. In furtherance of an effort to eliminate the 
Kellogg Switchboard & Supply Company of Chicago, 
Lilinois, as a competitor in the manufacture and sale 
of telephones, telephone equipment and apparatus, 
AT&T and Western purchased a majority of its stock 
in 1902 and 1903. The Illinois State Supreme Court 
held that the acquisition of such stock constituted 
an effort to destroy the competition of independent 
manufacturers and nullified the purchase. 

83. In a further effort to eliminate the competition 
of independent telephone manufacturing companies, 
AT&T, on January 4, 1907, acting through its agent 
the New Jersey Title Guarantee & Trust Company, 
entered into an agreement for the purchase of the 
controlling stock of the Independent Telephone Com- 
pany, which owned and controlled the Stromberg- 
Carlson Telephone Manufacturing Company of 
Rochester, New York. The Stromberg-Carlson Tele- 
phone Manufacturing Company was a competitor 
of Western in the manufacture and sale of tele- 
phones, telephone equipment, and apparatus. The 
President of AT&T admitted that the acquisition of 
this manufacturer was not motivated by a need for 
additional manufacturing capacity. An injunction 
was issued against the execution of this contract by 
the Supreme Court of Albany County, State of New 
York, as violative of the state antitrust laws. 
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84. Prior to 1929, the Turner-Armour Corporation 
was engaged in the manufacture of telephone booths 
at plants located in Queens and Brooklyn, New York. 
On November 1, 1929, Western purchased the plant 
located in Queens and leased the plant at Brooklyn, 
thereby eliminating the competition of this corpora- 
tion in the manufacture and sale of telephone booths. 

85. Between August 4, 1911, and December 31, 1933, 
the Gray Telephone Pay Station Company, herein- 
after referred to as ‘‘Gray,’’ was engaged in the man- 
ufacture of telephone pay stations under contract 
with Western. Under the terms of this contract, the 
electrical parts of the telephone pay station were 
manufactured and shipped by Western to Gray’s fac- 
tory. Gray assembled the parts shipped by Western, 
together with the mechanical parts manufactured 
by it, into a complete telephone pay station. West- 
ern terminated its agreement with Gray in 1934 and 
began the manufacture of the completed pay sta- 
tions. Gray has made no sales of telephone pay sta- 
tions to the Bell System since the termination of 
its contract in 1934, although it has offered to sell to 
Bell Operating Companies at prices lower than those 
quoted by Western. 

86. Prior to 1930, the Bell System’s requirements 
for insulated telephone wires were supplied, pri- 
marily, by Western through purchase from the Sim- 
plex Wire and Cable Company of Cambridge, Massa- 
chusetts ; the Whitney-Blake Company of New Haven, 
Connecticut; the Goodyear Rubber Insulating Com- 
pany of New York, New York; the New York In- 
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sulated Wire Company of New York, New York; the 
Habirshaw Cable and Wire Company of Bridgeport, 
Connecticut; the General Cable Company of Rome, 
New York; and The Detroit Insulated Wire Com- 
pany of Detroit, Michigan. In 1930 Western began 
the manufacture of all insulated telephone wire re- 
quired by the Bell System and cancelled all orders 
and purchases from concerns outside the Bell System. 
All of the manufacturers who had supplied insulated 
wires for the Bell System prior to 1930 were out of 
business by 1935, with the exception of the Whitney- 
Blake Company and the Gerreral Cable Company. 


D. Elimination of competition from foreign manufacturers 
in the sale and distribution of telephones, telephone appa- 
ratus, and equipment 


87. Prior to 1925, AT&T and Western owned ex- 
tensive interests in telephone operating properties and 
companies manufacturing and _ selling telephone 
equipment in foreign countries. The foreign manu- 
facturing interests were held by International West- 
ern Electric Co., Inc., a corporation organized under 
the laws of the State of Delaware and owned by 
Western. On August 14, 1925, International Tele- 
phone & Telegraph Corporation, hereinafter referred 
to as ‘“‘IT&T,’’ purchased from AT&T and Western 
all of their foreign properties, businesses, and other 
assets, including International Western Electric Co., 


Inec., with certain exceptions. International Western 
Electric Co., Inc., thereafter changed its name to In- 
ternational Standard Electric Corporation, herein- 
after referred to as ‘‘ISEC.”’ 
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88. On October 1, 1925, Western and ISEC en- 
tered into an agreement which eliminated all com- 
petition between them in the manufacture and sale 
of telephone equipment. Under the terms of this 
agreement, Western received the right to manufac- 
ture and sell in the United States, Canada, and New- 
foundland under all patents relating to telephony 
and telegraphy which ISEC owned. Western was 
made the exclusive selling agent for ISEC in this 
territory. ISEC received licenses under all West- 
ern patents to manufacture and sell for the remainder 
of the world, with the exception of patents relating 
to sound recording and reproduction, sound film, 
submarine signalling, hearing aids, and direction find- 
ings. ISEC was made the exclusive selling agent of 
Western for all foreign sales of Western with the 
exception of Canada and Newfoundland. ISEC 
agreed to purchase a certain amount of telephone 
equipment from Western. With respect to the ex- 
cepted patents in the 1925 agreement, ISEC agreed 
on March 30, 1928, to license Western under all pat- 
ents owned and controlled by ISEC and further 
agreed not to make or sell any sound recording or 
reproduction equipment or sound motion picture 
equipment. 

89. At the time of the agreement between ISEC 
and Western in October of 1925, ISEC was the wholly 
owned corporate subsidiary of IT&T. IT&T was a 
corporation engaged extensively in the operation of 
telephone communication systems and in the manu- 
facture and sale of telephone equipment in foreign 
countries. ISEC held majority and controlling stock 
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interests in many subsidiary corporations and owned 
and controlled the bulk of IT&T’s properties and other 
assets employed in the manufacture and sale of tele- 
phone equipment. Both ISEC and IT&T had agree- 
ments with various British, German, and other for- 
eign manufacturers of telephone equipment, pursuant 
to which the various parties allocated markets and 
territories to each other and agreed to refrain from 
competition in the markets and territories so allocated. 

As a result of the 1925 agreement, Western acquired 

and has subsequently maintained, despite the formal 

expiration of the agreement in 1940 and the establish- 
ment by IT&T, since 1940 of a manufacturing subsid- 
iary in the United States, the Federal Radio and 

Telephone Company of Newark, New Jersey, which 

sells telephone equipment to non-Bell operating com- 

panies, an immunity from any foreign competition 
in the manufacture and sale of telephone equipment 
in the United States. 

E. Protection of the Bell System’s plant investment and its 
position in the communications field from competition of- 
fered by alternative methods of communication 
90. AT&T has used its monopoly of telephone 

patents, including those on alternative methods of 

operation not being used by the Bell System, to sup- 
press potential competition in the manufacture and 
sale of telephones and telephone apparatus and equip- 
ment by refusing to authorize manufacturers other 
than Western to manufacture and sell under patents 

controlled by it, or by issuing such limited patent li- 

censes to manufacturers other than Western as to ex- 

clude manufacture and sale to the Bell System by such 
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other manufacturers. From 1876 to 1912, AT&T 
secured and held exclusive rights under all patents 
licensed or assigned to it in the telephone field. Dur- 
ing this period the Bell System granted no licenses 
to others in the field of telephony. During the years 
1912 to 1916, AT&T and Western entered into cross- 
licensing agreements with the North Electric Company 
of Galion, Ohio, and the Automatic Electric Company 
of Chicago, Illinois, manufacturers of automatic ex- 
change and system apparatus. By 1923, AT&T and 
Western had secured agreements as to automatic ex- 
change patents with all important telephone manu- 
facturers. Under these agreements, Western was free 
to improve and sell all types of automatic and semi- 
automatic systems to the Bell Operating Companies. 
The independent manufacturers were limited as to the 
size, type, and extent of improvements that they could 
make on such equipment. These restrictions pro- 
hibited the independent manufacturers from selling 
any equipment capable of meeting the needs of the 
Bell Operating Companies and thereby deprived them 
of access to that market. These agreements have been 
extended and are still in effect. 

91. From their inception AT&T and Western have 
consistently acquired patents on communications de- 
vices, and developed and commereially exploited 
equipment and processes based thereon, and denied 
any right therein to the telegraph companies, with the 
purpose and effect of suppressing competition on the 
part of Western Union and other telegraph com- 
panies in the general field of wire telegraphy. In 
1913 AT&T purchased all patent rights to the DeFor- 
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rest Audion vacuum tube and its related circuits. 
Additional rights under DeForrest inventions were 
secured in 1914 and 1917. The vacuum tube was 
applied in the development of telephone repeaters 
and carrier systems. By 1920, AT&T and Western 
possessed patents and patent rights which were essen- 
tial for the commercial use of radio. In 1920 these 
patents were used as the basis for a cross-licensing 
agreement with the General Electric Co. under which 
AT&1 obtained exclusive leenses in the United 
States under aii General Electric patents in the fields 
of wire telephony and wire telegraphy. This gave 
AT&T complete control of telephone and telegraph 
carrier and repeater development, use, and manufac- 
turing. AT&T refused to grant licenses under these 
patents to Western Union and Postal Telegraph Co. 
As a result these companies were unable to use car- 
rier current systems until about 1933. The use of 
domestic carrier systems, with the exception of use 
‘by railroads and power companies, is still restricted 
by AT&T patents. 

92. After the acquisition of the DeForrest vacuum 
tube patent, the Bell System in about 1918 began to 
engage in the business of construction, manufacture 
and sale of radio broadcasting equipment. It ac- 
quired and operated commercial radio broadcasting 
stations. It furnished the wire facilities and other 
services in connection with such operations and re- 
lated activities. Since the vacuum tube and other 
technology are to a large extent common to wire 
telephony and radio, AT&T and Western were actual 
or potential competitors of General Electric Com- 
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pany, Radio Corporation of America and Westing- 
house Electric & Manufacturing Company, herein- 
after collectively referred to as the ‘‘Radio Group,’’ 
which were engaged in the manufacture and sale of 
radio receiving and transmitting sets. AT&T and 
Western entered into agreements with the Radio 
Group which had the effect of reserving to the Radio 
Group the manufacture and sale of radio receiving 
sets, and of vesting in the Bell System a monopoly 
in the manufacture, sale and use of equipment basic 
to two-way radio telephony, the supplying of wire 
facilities in connection with radio broadcasting, and 
the exclusion of the Radio Group from the entire field 
of wire telephony. 

93. AT&T entered into an agreement for the cross- 
licensing of patents with the General Electric Com- 
pany in 1920. This agreement is hereinafter called 
the 1920 Treaty. The 1920 Treaty applied to West- 
ern because of its affiliation with AT&T. It also ap- 
plied to Radio Corporation of America and the West- 
inghouse Electric & Manufacturing Company. Be- 
tween 1920 and 1926, under the terms of the 1920 
Treaty and by virtue of its controlled patents, AT&T 
claimed a monopoly of the manufacture, sale, lease, 
and use of radio transmitting equipment and the fur- 
nishing of wire facilities used in connection with radio 
broadcasting. In addition, AT&T for more than two 
years held stock in Radio Corporation of America, 
and refused to license the commercial use of its radio 
patents until 1924. During this period, AT&T forced 
radio broadeasting stations to acquire non-commercial 
patent licenses from AT&T and to purchase transmit- 








1768 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


46 


ting equipment from Western under threat of patent 
infringement suits and the exercise of its monopolistic 
control over needed wire facilities through refusal 
to make such facilities available for broadcasting 
purposes. 

94. In further exercise of its monopoly control 
over needed wire circuits, essential to distance radio 
broadcasting, AT&T, during the period 1923-1936, 
eliminated and suppressed the competition of inde- 
pendent manufacturers and suppliers of wire circuits 
and other facilities by prohibiting the interconnection 
of Bell and non-Bell System wire facilities used in 
connection with radio broadcasting. In May 1924, 
AT&T instructed the Bell Operating Companies to 
refer to it for approval all applications made to them 
by radio stations for interconnecting Bell System wire 
circuits with privately owned wire circuits or circuits 
furnished by other wire-using companies. In 1936 
AT&T modified its noninterconnection policy to the 
extent of permitting radio broadcasting stations to 
interconnect non-Bell wire circuits with local exchange 
circuits of Bell Operating Companies. It has con- 
tinued its policy of prohibiting radio stations from 
interconnecting non-Bell wire circuits with Bell Sys- 
tem long-distance interchange facilities. 

95. The Bell System and the Radio Group entered 
into a new patent-license agreement in 1926, herein- 
after called the ‘‘1926 Treaty.’’ Under the terms of 
the 1926 Treaty, each party received nonexclusive 
rights to manufacture, sell, lease, and use broadcasting 
equipment under the other party’s patents. The 
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Bell System retained exclusive licenses under its own 
patents and acquired exclusive licenses under the 
Radio Group’s patents for the furnishing of wire 
circuits and facilities to radio-broadcasting stations, 
subject to certain nonexclusive Jicenses held by the 
Radio Group which are of insubstantial value. The 
legality of the 1926 Treaty was attacked as a viola- 
tion of the federal antitrust laws. As a result the 
1926 Treaty was replaced by an agreement between 
the same’ parties in 1932, hereinafter called the ‘‘1932 
Treaty.’’ The 1932 Treaty did not affect the Bell 
System’s monopoly of the furnishing of wire facilities 
to radio-broadcasting stations. 

96. Through exercise of its patent control over the 
manufacture, sale and use of coaxial cable and its 
monopoly in the furnishing of wire facilities to radio 
broadcasting stations, AT&T and Westerti: are vested 
with and have exercised the power to control and pro- 
tect their position in telephony from the competition 
of persons engaged in long-distance transmission of 
radio television. The successful transmission of tele- 
vision over metallic circuits requires that all frequen- 
cies from the lowest to the highest be transmitted 
simultaneously at equal speed and with equal attenu- 
ation or loss of power. The only commercially prac- 
ticable conductor so far developed which will meet 
these requirements is the coaxial cable. In the fur- 
therance of its power to control the development and 
competition of long-distance television transmission, 
AT&T has been enyaged in the installation of a nation- 
wide network of coaxial cable since 1944. In addi- 
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tion, this coaxial cable is capable of transmitting 
several hundred simultaneous telephone conversations. 
Approximately 7,900 miles of coaxial cable has been 
installed or was in the process of installation as of 
July 1, 1948. 

97. Under the 1920 Treaty, AT&T and Western 
received exclusive licenses under the patents owned 
or controlled by the Radio Group in the fields of two- 
way domestic and transoceanic radio telephony for 
public service purposes and acquired monopolies of 
the manufacture and sale of equipment and the opera- 
tion of services in those fields. The 1932 Treaty 
changed these licenses from exclusive to nonexclusive, 
but has not affected the Bell System’s monopoly in 
the field of radio telephony, since AT&T and Western 
have issued no patent licenses which would authorize 
other companies to engage in the manufacture or sale 
of necessary equipment, or to engage in the operation 
of two-way radio telephony on a public service basis. 

98. On May 11, 1926, the Radio Group and AT&T 
entered into an agreement which vested in AT&T the 
exclusive right to furnish regular extensions, loops, 
and coordinating telephone and telegraph service used 
in connection with radio broadcasting networks. The 
Radio Group terminated its contracts and agreements 
with non-Bell companies for the furnishing of such 
facilities and substituted Bell System wire and other 
facilities for those installed and furnished by other 
companies. This agreement was to be in effect until 
December 31, 1945, and continue thereafter unless 
terminated with five years written notice by either 
party. The agreement is still in effect. 
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99. Since 1922 AT&T and Western have controlled, 
suppressed and monopolized the manufacture, sale 
and use of loaded submarine telegraph and telephone 
eable. Under controlled patents and patent agree- 
ments made with Western Union in 1924, and with 
International Standard Electric Corporation in 1925, 
Western controls the exclusive right to manufacture 
and sell continuously loaded submarine telegraph 
cable, loaded submarine telephone cable, and cable 
terminal equipment. It has not exercised or allowed 
others to use its patents for manufacture in the 
United States. Through agreements between West- 
ern and several foreign companies, including an 
agreement of February 4, 1926, with the Telegraph 
Construction & Maintenance Co. Ltd., of England, 
and an Agreement of August 14, 1936, with Sub- 
marine Cables, Ltd., of Great Britain, Submarine 
Cables, Ltd. acquired, except as to China and Japan, 
the exclusive right to manufacture, sell and sublicense 
the manufacture of continuously loaded submarine 
telegraph cable in the world. Western retained the 
right to manufacture, sell and issue licenses in the 
United States, subject to cancellation by Submarine 
Cables, Ltd., upon giving 12 months written notice. 
In 1925 in order to obtain two continuously loaded 
submarine telegraph cables to be used for trans-Atlan- 
tic communication, Western Union was forced to have 
the cable manufactured in England, pay Western a 
royalty of $0.20 per pound of cable and to purchase 
needed inductive loading materials from Western. 
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F. Coordination of the operations of all branches of the Bell 
System so as to fix and control the prices, types and quan- 
tities of telephones, telephone apparatus, equipment and 
materials manufactured, sold and used in the United States 
100. By combining under single ownership and con- 
trol the research and development, the manufacturing 
and operating branches of the Bell System, the de- 
fendants have fixed the prices as well as the types and 
quantities of more than 90 percent of the telephone 
plants in the United States. This control has been 
exercised in such a way as to produce monopoly 
profits for AT&T; to protect the Bell System plant 
investment from obsolescence; to retard the develop- 
ment and delay the introduction of less expensive and 
more efficient equipment and to control telephone 
rates subject to regulation by federal and state regula- 
tory agencies to the extent of defeating the basic pur- 
pose of such regulation. 


1. Absence of price competition 


101. Control by defendants of both the market out- 
let for telephone equipment as well as the manufacture 
of such equipment prevents adjustment of Western’s 
prices to the requirements of a competitive market. 
The prices of individual items or types of equipment 
bear no direct or uniform relation to the cost of pro- 
duction. The profit margins are higher on items 
manufactured exclusively for the Bell Operating Com- 
panies under AT&T patents than on items sold out- 
side the Bell System. Western’s prices to Bell Oper- 
ating Companies have been increased during periods 
of depression when prices in competitive markets have 
been reduced in an effort to retain business. 
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2. Delayed introduction of more efficient and less expensive types of 
¢ equipment 


102. The defendants have used their unified control 
over research and development, manufacturing and 
marketing outlets, to delay the introduction into the 
Bell System of new developments in the art of teleph- 
ony; developments which would -require substan- 
tially less investment in plant and which could be 
operated more efficiently and less expensively than 
existing equipment. The purpose of such delayed 
introductions was to prevent existing plant from be- 
coming obsolete. Lllustrative of this policy were the 
long delays in introducing as standard equipment in 
the Bell System the following types of equipment: the 
anti-sidetone circuit; the hand telephone set; auto- 
matic toll switching and subscribers toll line dialing; 
automatic exchange switching; the manual feature 
switchboard, and unattended dial central office equip- 
ment for small exchanges. 


a. The Antisidetone Circuit 


103. The improvement in quality and reduction in 
cost of telephone communication has depended to a 
great extent upon the development of efficient trans- 
mitting and receiving devices in the subscriber’s tele- 
phone set. The transmitter converts sound waves into 
electrical waves, the telephone line carries the elec- 
trical waves to the receiver, which reconverts them 
into sound waves. The received sound must be ade- 
quate to make the received conversation readily 
understandable without effort on the part of the 
listener. The greater the efficiency of sound and 
electrical conversion in these instruments, the lower 
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the cost of the line portion due to the fact that smaller 
sized wires can be used without reducing the re- 
quired volume and without impairing the intelligibil- 
ity of the received sound. 

104. Following the development of successful forms 
of the electromagnetic receiver and of the carbon 
microphone transmitter in 1879, the next major ad- 
vance was the development of the Antisidetone Cir- 
cuit. The term ‘‘sidetone’’ is applied to the repro- 
duction in the receiver of the speaker’s own voice 
directed into the transmitter of the same telephone 
set. Sidetone gives the effect of very loud speech 
and tends to make the speaker drop his voice below 
ordinary conversational volume, thereby reducing the 
energy transmitted to the telephone line. Sidetone 
also interferes with telephone reception due to re- 
production in the receiver of room noise picked up 
by the transmitter. The antisidetone circuit elimi- 
nated these difficulties and improved the volume and 
quality of telephone transmission. The fundamental 
anti-sidetone patent was purchased by AT&T in 1890. 
Subsequent improvements were made and patented 
by Bell System engineers between 1890 and 1906 
when, despite its evident advantages, development 
work was stopped. Work on anti-sidetone circuits 
was resumed in 1916 and several alternative circuits 
were patented in 1918, thereby effectively excluding 
their use by others. The improved circuit was in- 
corporated in Bell System’s operators’ sets at that 
time but it was not made available for telephone 
subscribers’ use until 1934 when it was incorporated 
in the new hand telephone set. 
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6. The hand telephone set 


105. Bell System improvements in transmitters and 
receivers were related closely to the change in the 
design of the subscriber’s telephone set from the desk 
stand type to the hand set type. Unnecessary delay 
in utilizing these developments has meant inferior 
service at higher costs. Development of the modern 
hand telephone set started in this country about 1898, 
primarily to meet Army and Navy demand for a 
mobile set. Its development for subscribers’ use was 
pushed rapidly by AT&T from 1903 to 1907, at which 
time its introduction into use by the operating com- 
panies was started. The 1907 set was apparently 
satisfactory to the operating companies, production 
was started by Western, and by July 31, 1907, some 
3,000 hand telephone sets were shipped to the oper- 
ating companies. At this time a change in manage- 
ment of AT&T occurred, a new chief engineer was 
appointed, and the introduction of the hand telephone 
set to Bell System subscribers was abruptly stopped. 
The change in plans was part of a general change 
in AT&T management policy from that of meeting 
competition through improvement in service and re- 
duction in cost, to that of eliminating competition 
by buying it out or by destroying it by other methods. 

106. Development of the hand telephone set was 
not resumed by AT&T until 1917, when the great 
plant economies to be attained through improvement 
of the subscribers’ telephone set again occupied the 
attention of the management. Introduction of the 
hand sets, equipped with improved transmitters and 
receivers, was started on a limited scale in 1927. 
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Further improvements were introduced in 1932 and 
production was accelerated. 

107. Up to the end of 1927, AT&T owned the 
transmitters, receivers, and induction coils, which 
constitute the important parts of the subscribers’ 
set, and leased them to the licensee companies under 
the terms of the license service contracts described 
in paragraphs 68-71 of this Complaint. With the 
introduction of the new hand set, which required 
rapid retirement from service and junking of the 
old type sets, AT&T sold the then obsolete trans- 
mitters, receivers, and induction coils to its operating 
companies at a profit of $14,296,000 over and above 
its original investment less the depreciation reserve 
accumulated against them. AT&T transferred this 
profit and the reserve to surplus. No part of the 
accumulated reserve was transferred to the Bell 
operating companies. The cost of the change from 
desk sets to hand sets was largely passed on by 
the operating companies to their subscribers through 
an extra monthly charge for the hand set. The loss 
to the operating companies, corresponding to AT&T’s 
profit on the sale, together with the loss due to rapid 
retirement of the old type sets, which could not be 
reused, was also recovered from subscribers through 
increased depreciation rates applied to the higher 
investment. AT&T’s savings in carrying charges on 
its investment in transmitters, receivers and induc- 
tion coils and in annual maintenance and deprecia- 
tion charges was represented by a decrease in the 
license contract fee paid by the Bell Operating Com- 
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panies from 444% to 144% of gross telephone oper- 
ating revenues. 

108. In 1938 the standard type of Bell System hand 
telephone set was modified to include the bell box, 
switchhook, and hand set in a single unit. This im- 
provement in design was introduced not by Western 
or AT&T, but by the Automatic Electric Company 
of Chicago in 1925, under the name ‘‘Monophone.”’ 
Its advantages were greater convenience for the user 
and substantially lower manutacturing cost as com- 
pared with the separate bell box and hand set or 
desk set. The Bell System did not adopt the improve- 
ment until 13 years later, after $50,000,000 had been 
spent by the Bell Operating Companies on the more 
costly type of hand set. 

109. Prompt introduction into service of the anti- 
sidetone circuit and the hand teiephone set with im- 
proved transmitter and receiver as soon as available 
would have forced the retirement of existing obsolete 
subscribers’ telephone sets, at a temporary loss to the 
Bell System, but it would have improved service and 
ultimately saved many hundreds of millions of dollars 
in outside plant construction, and in the large number 
of obsolete-type sets which were manufactured by 
Western and bought by the operating companies at 
higher prices, after the more efficient and lower priced 
hand telephone set was available. 


c. Automatic toll switching and subscribers dialing over toll lines 


110. Automatic and semiautomatic types of toll 
switching equipment were developed in 1928, and by 
1934 the automatic toll board was standard equipment 
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with the Automatic Electric Company and the Inter- 
national Standard Electric Company, with large in- 
stallations operating in various parts of Europe and 
South America. Very large savings could have been 
effected in the United States in the cost of toll oper- 
ations by the use of automatic toll equipment, but 
large Bell System investments in manual toll equip- 
ment would have been rendered obsolete. The devel- 
opment of a comprehensive plan for nation-wide auto- 
matic toll service was announced by AT&T in 1946, 
twelve years after technical advances in the art which 
were available to AT&T had made such a system 
possible. 


d. Automatic exchange switching equipment 


111. The Panel dial type of automatic exchange 
switching equipment, which was installed in all of the 
large exchanges and in most of the medium-sized ex- 
changes of the Bell System between 1921 and 1938, 
was developed by Western and was adopted for Bell 
System use in 1917. Cost studies made at that time 
indicated large savings in operating costs as compared 
with manual switchboards. The first installations were 
made in 1921- and 1922. Actual costs so far exceeded 
the estimates, both because of underestimates of 
equipment quantities and production costs and because 
of increased material and labor costs, that the oper- 
ating companies actually suffered large losses from 
its use in place of manual equipment. Both the 
original cost and the cost of operation of the ‘‘Panel’’ 
type were substantially higher than those of the “‘Step- 
by-step”’ type of automatic equipment, which had been 
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successfully manufactured and sold to non-Bell com- 
panies by the Automatic Electric Company since 1904. 

112. By 1922 both AT&T and Western had spent 
large sums in the development of Panel equipment 
and in preparation for its manufacture on a large 
scale. The management of AT&T was thoroughly 
committed to its use. There were available at that 
time several less costly alternate types, such as the 
Automatic Electric Company’s step-by-step type, the 
International Western’s rotary type, and the Coordi- 
nated System of the Ericsson Company of Sweden, 
and others. The various types of automatic systems 
are quite similar in their overall functions, but differ 
in the mechanisms employed, which affect manufac- 
turing costs and maintenance expense. There are no 
fundamental reasons, except possibly patent barriers, 
which would prevent the operating features of one 
system from being reproduced in any of the others. 
In spite of the high cost involved, the introduction of 
Panel type equipment into the Bell Operating Com- 
pany plants was pushed as rapidly as posible and 
every effort was made by AT&T to show advantages 
for Panel equipment which would tend to justify its 
use. Panel equipment development costs were loaded 
by Western onto manual equipment and other prod- 
ucts and their prices were increased in order to reduce 
the selling price of Panel. Lists of advantages of 
Panel equipment issued to Bell System companies 
failed to mention the later improvements in other 
systems, which made them the equivalent of Panel in 
service features. In 1938 Western discontinued the 
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manufacture of Panel equipment except for replace- 
ments and additions to existing Panel equipment in- 
stallations, and the Crossbar type has been standard- 
ized tor Bell System use. 

113. At the end of 1936 the Bell System companies 
had invested nearly $400,000,000 in Panel equipment. 
A portion of this had actually been sold by Western 
at a loss amounting to millions of dollars, and de- 
velopment expense amounting to about $11,000,000 
was never recovered by Western through sales of 
Panel equipment. Western did recover these losses 
through price increases on other equipment and ma- 
terial sold to Bell Operating Companies, thereby 
raising the operating companies’ investments in plant, 
which in turn have been used as justification for 
higher telephone rates. 

114. It is impossible to determine the total increase 
in Bell System costs due to the Panel equipment 
program, because a part of Western’s costs of Panel 
equipment have been spread over its sales of practi- 
cally all types of apparatus, equipment aud materials 
to Bell Operating Companies. Comparative cost 
studies by AT&T engineers showed that, after quan- 
tity production of Panel equipment had been estab- 
lished and after its prices had been reduced by the 
means above described, the price of Panel equipment 
was from 5% to 25% higher than comparable step- 
by-step equipment for various sizes of installations, 
the higher saving being associated with smaller units. 
Analyses of operating expenses made by Bell System 
Operating Companies indicated that for units of com- 
parable sizes the maintenance expense of step-by-step 
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automatic equipment was about 13.5% below that of 
Panel type. For the period from 1925 to 1936 this 
would have amounted to a saving in expense of about 
$15,500,000. 


e. Manual feature switchboard 


115. The manual multiple switchboard was intro- 
duced into the Bell System in 1890. Various im- 
provements were made between 1890 and 1901. From 
1901 to 1924, the manual switchboard, which formed 
the backbone of the Bell System exchange plant, re- 
mained virtually unchanged. In 1914 the Kellogg 
Switchboard and Supply Co. of Chicago introduced 
into the non-Bell market a manual switchboard known 
as the ‘‘Feature Switchboard,’’ because it incorpo- 
rated a number of operating features which, although 
not new individually, had never before been assembled 
into a single switching unit. The Stromberg-Carlson 
Telephone Manufacturing Company of Rochester, 
New York, followed shortly thereafter with a similar 
improved switchboard. The advantages of the new 
switchboard arose from the fact that the same sized 
board with the same number of operators could handle 
from 5% to 50% more telephone calls per hour than 
the existing Western type of manual board. Start- 
ing in 1915, Western produced for sale to its non- 
Bell trade a switchboard employing many, but not all, 
of the features of the Kellogg board, and advertized 
it as producing a clear gain of 20% in operating effi- 
ciency and a corresponding reduction in the cost of 
operation, as compared to the type then being sold 
to Bell System companies. 
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116. Attempts by AT&T in 1917 and again in 1922 
to introduce four important operating features into 
switchboards for the Bell System Operating Com- 
panies were abandoned because of the unfavorable 
patent situation. These features were the flashing 
recall, which a subscriber wishing to recall the op- 
erator to get prompt attention may use; automatic 
eall registration, which gives an accurate count of 
the calls handled without interfering with the opera- 
tor’s regular work; automatic disconnect, which 
speeds up the service; and noninterfering operators 
answering, which prevents time consuming interfer- 
ence between operators attempting to answer the same 
call in different parts of the switchboard. 

117. In 1924 AT&T standardized the No. 11 manual 
switchboard for Bell System use. This board incor- 
porated many of the desirable features of the Kellogg 
and Stromberg switchboards. Another Kellogg fea- 
ture, the so-called straightforward trunking, was 
added to existing Bell System switchboards starting 
in 1925. Most of the features of the improved switch- 
board had been known to AT&T for 16 years, and 
had been available in switchboards manufactured by 
others for 10 years before their advantages were made 
available to Bell System Operating Companies. Since 
1914, when feature switchboards came into general 
use by non-Bell companies, over 900 switchboards of 
types made obsolete by this improvement have been 
purchased from Western by Bell Operating Com- 
panies and installed in their plants, at a cost of about 
$240,000,000. Savings in traffic expense from adop- 
tion by the Bell System of the manual feature switch- 
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board as soon as it was available would have been 
well over $100,000,000. 


f. Unattended dial central office equipment for small exchanges 


118. In 1916 the Automatic Electric Company of 
Chicago, and in 1918 the North Electric Mfg. Co. of 
Galion, Ohio, began supplying to independent tele- 
phone operating companies, small automatic switching 
units which were designed to operate with minimum 
maintenance and hence were suitable for use without 
resident attendants in small telephone exchanges, or as 
small central office units in larger telephone exchange 
areas. Their field of application was largely in ex- 
changes of less than 1,000 stations where light traffic 
conditions made manual switchboard operation unduly 
expensive. The desirability of applying this type of 
equipment in the Bell System was evident from the 
fact that in 1928 there were 4,750 Bell exchanges of 
under 1,000 subscriber’s lines each out of a total of 
5,500 exchanges, and in 1933 approximately 3,800 of 
the 6,000 Bell exchanges then in service were serving 
less than 500 stations each. Most of these small tele- 
phone exchanges were operated by the Bell Companies 
at losses which were compensated by high profits in 
the larger exchanges. 

119. The types of automatic central office equip- 
ment manufactured by Western were not suitable for 
application to these small exchanges of the Bell sys- 
tem. It was not until 1927, over ten years after 
automatic equipnient suitable for small telephone ex- 
changes was available from independent manufactur- 
ers, that Bell Telephone Laboratories, at the direction 
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of AT&T, started active research on automatic equip- 
ment suitable for small exchanges. Types developed 
by Bell Telephone Laboratories and manufactured by 
Western and installed for trial in 1929, 1930, 1931 
and 1932 proved too costly. By 1933, AT&T was 
ready to standardize for Bell System use the small 
step-by-step: automatic units manufactured by the 
Automatic Electrie Co. and the small all-relay auto- 
matic units manufactured by the North Electric Co. 
Savings of $3.00 to $4.00 per station per year were 
realized by the replacement of manually operated 
units by unattended automatic units in small ex- 
changes, with total annual savings to Bell System 
companies of around $1,000,000 per year. These 
savings would have been available to the operating 
companies some 17 or 18 years earlier, had it not 
been for the refusal of AT&T to buy from inde- 
pendent manufacturers. 


G. Price discriminations against independent telephone oper- 
ating and manufacturing companies 


120. Graybar Electric Company was organized 
under the laws of the State of New York in 1925 by 
Western for the purpose of selling telephone equip- 
ment and electrical supplies to purchasers outside the 
Bell System. Western does not sell to independent 
telephone companies except through and by Graybar 
and fixes the prices charged by Graybar. Western 
disposed of its common stock in Graybar to Graybar 
employees in 1928. Until recently, Western con- 
trolled the management of Graybar through owner- 
ship of securities including preferred stock. Gray- 
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bar’s prices on similar products manufactured by 
Western and sold by Western to non-Bell companies 
are from 10 to 25 percent higher than Western’s 
prices to the Bell Operating Companies. In rate 
ease hearings before regulatory bodies, Graybar’s 
prices are used by Bell Operating Companies for com- 
parative purposes to show the reasonableness of prices 
paid by them for equipment manufactured by 
Western. 

121. With respect to such telephone equipment as 
is permitted to be manufactured or sold under AT&T 
patents outside the Bell System, independent manu- 
facturers are required to pay royalties and Western 
is permitted to manufacture without patent charges. 
This patent royalty exemption allowed Western on 
non-Bell System sales gives Western a competitive 
advantage. Independent manufacturers and distrib- 
utors of telephone equipment are primarily dependent 
on sales outside the Bell System. 

122. AT&T requires Western to pay royalties on 
equipment manufactured under AT&T patents for 
sale to the Bell System. These patent royalties are 
included in the prices paid by the Bell Operating 
Companies for telephone apparatus and equipment 
and are included in the cost of telephone service paid 
by the Bell System subscriber. These royalties are in 
addition to the charges made to the Bell Operating 
Companies and hence to Bell System subscribers in 
connection with the license service contracts, described 
in paragraphs 67-71 of this complaint, to cover the 
eost of the Bell System research, development, and 
patent program. In both of these ways the Bell 
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Operating Companies and Bell System subscribers 
subsidize sales made by Western to non-Bell operating 
companies. 


VI. EFFECTS OF CONSPIRACY 


123. The aforesaid agreements and concerted action 
of the defendants, pursuant to and in furtherance of 
the conspiracy alleged in this Complaint, have had 
the effects, as intended by the defendants, of unrea- 
sonably restraining and of virtually monopolizing the 
production, manufacture, distribution, sale and instal- 
lation of telephones, telephone apparatus, equipment, 
materials and supplies in the United States in viola- 
tion of Sections 1, 2 and 3 of the Sherman Act. 

124. By combining under single ownership the 
control of development, manufacturing and distri- 
bution of, as well as complete control of virtually 
the entire market for, telephone equipment used in 
the United States, the defendants have fixed the types, 
quantities and prices of telephone purchases and sales, 
and have controlled the plant investments and oper- 
ating expenses on the basis of which federal and 
state regulatory authorities must fix rates to be 
charged subscribers for both local and long distance 
telephone service. The absence of effective competi- 
tion has tended to defeat effective public regulation 
of rates charged subscribers for telephone service 
since the higher the prices charged by Western for 
telephone apparatus and equipment the higher the 
plant investment on which the operating companies 
are entitled to earn a reasonable return. The non- 
competitive prices of Western’s manufactured prod- 
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ucts have the dual effect of increasing manufacturing 
profits and of raising telephone operating profits by 
inflating the rate Bases of the Bell operating com- 
panies. Both increases accrue to the benefit of AT&T. 
The difference between the apparent and the real 
costs of telephone service represents hidden profits 
which are beyond the reach of public regulation. 

125. The defendants’ triple monopoly of develop- 
ment, manufacture and sales market of telephones, 
telephone apparatus and equipment has been so used 
as to delav and retard the introduction of improve- 
ments in the art of telephony which would have made 
telephone service more efficient and less costly to the 
subscribers. 

126. In protecting their telephone plant investment 
from the competition of other types of communication, 
the defendants have secured for themselves a monopoly 
in the furnishing of wire facilities for radio broad- 
casting, including the coaxial cable, which is also es- 
sential for the distance transmission of television. 
They have also secured a monopoly in the operation 
of two-way radio telephony and in the manufacture 
and sale of continuously loaded submarine telegraph 
cable and submarine cable terminal equipment. 

VII. PRAYER 

WHEREFORE, THE PLAINTIFF PRAYS: 

1. That pursuant to Section 5 of the Sherman Act, 
a Summons issue to each of the defendants command- 
ing it to appear and to answer the allegations con- 
tained in this Complaint, and to abide by and perform 
such orders and decrees as the Court may make in the 
premises ; 
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2. That the Court adjudge and decree that it has 
jurisdiction of the parties to, and the subject matter 
of, this suit; and that the complaint states grounds 
for relief against the defendants under the Sherman 
Act; 

3. That the Court adjudge and decree that the de- 
fendants Western Electric Company, Incorporated, 
and American Telephone & Telegraph Company, and 
each of them, have contracted, combined, and con- 
spired to restrain and to monopolize, and have mo- 
nopolized and restrained unreasonably trade and 
commerce in violation of Sections 1, 2, and 3 of the 
Sherman Antitrust Act with respect to the manu- 
facture and sale of telephones, telephone apparatus, 
equipment, materials, and supplies, the market for 
telephones, telephone apparatus, equipment, and sup- 
plies, wire facilities used in the transmission of pro- 
grams for radio broadcasting, two-way radio teleph- 
ony and facilities, coaxial cable and submarine tele- 
phone and telegraph cables; 

4. That the defendants, their successors and assigns 
and their respective officers, directors, agents, and 
employees, and each of them, and all persons and 
corporations acting or claiming to act on behalf of 
them or any of them, be enjoined from entering into, 
participating in, or performing, any contracts, agree- 
ments, arrangements, or understandings with each 
other, with any Bell Operating Company, with any 
manufacturer, or with any other corporation, associa- 
tion, partnership, or person, for the manufacture, sale, 
supply, installation, or operation of telephones, tele- 
phone equipment or apparatus, wire facilities used in 
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the transmission of programs for radio broadcasting, 
two-way radio telephony and facilities, coaxial cable 
and submarine telephone and telegraph cables, the 
individual or collective effect of which might reason- 
ably tend to substantially lessen competition in the 
manufacture, sale, supply, or installation of such 
articles ; 

5. That defendants, American Telephone & Tele- 
graph Company and Western Electric Company, In- 
corporated, be enjoined from performing or entering 
into any contract, agreement, or understanding which 
vests in Western Electric Company, Incorporated, 
the exclusive right to manufacture under any of the 
American Telephone & Telegraph Company’s out- 
standing and future patents, inventions, or improve- 
ments and which vests in the American Telephone & 
Telegraph Company the right to prescribe, inspect, 
and regulate the manufacturing operations of the 
Western Electric Company, Incorporated; 

6. That the agreements or understandings between 
Western Electric Company, Incorporated, and each 
of the Bell Operating Companies which make Western 
Electric Company, Incorporated, the exclusive pur- 
chaser, supplier, developer, storekeeper, installer, re- 
pairer, salvager, and junker for the Bell System be 
adjudged illegal and void, and that the defendants, or 
any of their officers, successors, or assignees connected 
therewith be enjoined from observing, executing, en- 
tering into, reviving, or renewing any of such con- 
tracts, relationships, or understandings; 

7. That the agreements, arrangements, understand- 
ings, practices, and licenses between the American 
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Telephone & Telegraph Company and the several Bell 
Operating Companies which: (a) prohibit the Bell 
Operating Companies from disposing of equipment 
except to licensees under American Telephone & Tele- 
graph Company patents; (b) vest in the American 
Telephone & Telegraph Company the right to pre- 
scribe specifications and the equipment to be pur- 
chased by the Bell Operating Companies; (c) require 
the Bell Operating Companies to submit financial 
budgets and estimates of needs, borrow money from, 
or pay to the American Telephone & Telegraph Com- 
pany any amount of money for services rendered 
other than amounts due and owing as a result of stock 
ownership in the form of dividends; or (d) limit, 
control, restrict, or direct the operations of the Bell 
Operating Companies in any manner or form, be 
adjudged illegal, and that defendants and each of 
them and their successors be enjoined from observing, 
executing, or entering into any agreements containing 
like restrictions or provisions ; 

8. That the business of manufacturing telephones, 
and telephone apparatus and equipment for the Bell 
System, be completely and perpetually separated from 
the business of operating telephone service in the Bell 
System; that ownership, control, and management of 
each type of such business be completely and per- 
petually separated from the ownership, control, and 
management of the other, irrespective of who owns, 
controls, or manages such businesses ; 

9. That no corporation owning or controlling either 
business, its officers, directors, agents, or employees, 
or any of them, or any other persons, firms, or corpo- 
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rations, having notice of this judgment, shall attempt 
by holdings, assigns, or transfers of stock or other 
securities, directly or jndirectly, or by any other 
means, to evade, impair, or destroy the effectiveness of 
the separation specified in Paragraph 8; 

10. That the American Telephone & Telegraph 
Company be required to sell its entire stock ownership 
of Western Electric Company, Incorporated, and dis- 
pose of the ownership of any securities or evidences 
of indebtedness which could be used by American 
Telephone & Telegraph Company as a hasis for as 
serting control over or guiding, instructing, or di- 
recting Western Electric Company, Incorporated, in 
any way as to the manner in which Western Elec- 
tric Company, Incorporated, should conduct its 
manufacturing, selling, and other operations; and that 
in connection therewith, such stock, other securities 
or evidences of indebtedness of Western Electric 
Company, Incorporated, be disposed of to persons 
who shall have no felationship, directly or indirectly, 
with the American Telephone & Telegraph Company ; 

11. That the defendant, Western Electric Company, 
Incorporated, be dissolved and its various manufac- 
turing plants divided so as to comprise three separate 
companies, the stock, management, and control of each 
of the three companies to be completely separated 
from the control, management, or stock ownership of 
either of the other two companies; that this separa- 
tion into three companies be made in such a way 
that two of them shall each be capable of manufac- 
turing a full line of telephones, telephone apparatus 
and equipment, and the third shall manufacture spe- 
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cial products not used exclusively in telephony, said 
division to be substantially as follows: 

Company No. 1. Hawthorne Works in Chicago, 
Illinois, and shops known as the Archer Avenue Shop, 
Chicago, Illinois; 47th Street Shop, Chicago, Illinois; 
Kolmar Avenue Shop, Chicago, Illinois; St. Paul 
Shop, St. Pauli, Minnesota; Lincoln Shops, Lincoln, 
Nebraska; Clearing Shop, Chicago, Illinois. 

Company No. 2. Kearny Works, Kearny, New 
Jersey; Point Breeze Works, Baltimore, Maryland; 
Queensboro Shop, Brooklyn, New York; Nassau 
Smelting and Refining Co., Inc., Staten Island, New 
York; Kenmore Plant, Buffalo, New York. 

Company No. 3. Philadelphia Specialty Shop, 
Philadelphia, Pennsylvania; Electronics Shop, New 
York, New York. 

12. That the defendants be required, within a period 
of six months from the entry of final judgment or 
decree in this proceeding, to present to this Court, 
jointly or severally, a plan for the dissolution of 
Western Electric Company, Incorporated, into three 
separate companies in such a manner as to avoid any 
concerted action among the newly formed companies 
and the defendant American Telephone and Telegraph 
Company and to reestablish competitive conditions in 
the manufacture, sale, and distribution of telephones, 
telephone apparatus, equipment, materials, and 
supplies; 

13. That no person shal] be at the same time an 
officer or director of American Telephone & Telegraph 
Company and any of the three manufacturing con- 
cerns created out of Western Electric Company, In- 
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corporated, or of any Bell Operating Company and 
any of the three manufacturing concerns created out 
of Western Electric Company, Incorporated, or any 
two of the three manufacturing concerns created out 
of Western Electric Company, Incorporated; 

14. That the American Telephone & Telegraph Com- 
pany and the Bell Operating Companies be enjoined 
from acquiring telephones, telephone apparatus, 
equipment, materials and supplies for use in the ren- 
dition of telephone service by any means other than 
under competitive bidding, whether such acquisitions 
are outright purchases, leases, or in some other form; 
and that specifications and data relating to the needs 
of the Bell System be prepared and disseminated in 
such a manner as to enable any qualified manufac- 
turer, seller, distributor, supplier, or installer of tele- 
phones, telephone equipment or apparatus to compete 
on a fair, nondiscriminatory and competitive basis 
for the manufacture, sale, distribution, or installation 
of the requirements of the Bell System; 

15. That defendant Western Electric Company, 
Incorporated, be required to sell its fifty percent stock 
control of Bell Telephone Laboratories, Inc., to de- 
fendant American Telephone & Telegraph Company, 
and that none of the three independent manufacturing 
concerns to be created out of Western Electric Com- 
pany, Incorporated, be permitted to purchase any 
stock interest in or otherwise exert any influence or 
control over the future activities of Bell Telephone 
Laboratories, Inc.; 

16. That American Telephone & Telegraph Com- 
pany, Western Electric Company, Incorporated, the 
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companies to be created in accordance with para- 
graphs 11 and 12 of this Prayer, and Bell Telephone 
Laboratories, Inc., be required to license all patents or 
patent rights owned or controlled by them to all appli- 
cants therefor, including independent manufacturers, 
sellers, and distributors of telephone equipment, on a 
nondiscriminatory and reasonable royalty basis; 

17. That American Telephone and Telegraph Com- 
pany, Western Electric Company, Incorporated, the 
companies to be created in accordance with para- 
graphs 11 and 12 of this Prayer, and Bell Telephone 
Laboratories, Inc., be required to furnish to all appli- 
cants blueprints, designs, models, manuals and other 
technical information and know-how, and technical 
assistance, in connection with the patents dealt with in 
paragraph 16 of this Prayer; 

18. That the outstanding contracts, understandings, 
practices, and relationships between Western Electric 
Company, Incorporated; International Standard Elec- 
tric Company ; General Electric Company ; Radio Cor- 
poration of America; Westinghouse Electric and 
Manufacturing Company; Western Union Telegraph 
Company; Telegraph Construction and Maintenance 
Company, Limited ; and Submarine Cables, Limited; or 
any of their affiliated or subsidiary companies, which 
are referred to in this Complaint or which eliminate 
or restrain competition among such companies or be- 
tween any one of them and any other corporation en- 
gaged in the manufacture and sale of telephones, tele- 
phone apparatus and equipment, be adjudged illegal 
and void; and that the defendants or any of their 
officers, directors, agents, employees, successors, or as- 
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signs be enjoined from observing, executing, entering 
into, or renewing any such contracts, understandings, 
practices, or relationships ; 

19. That the Plaintiff recover the costs and dis- 
bursements of this suit; 

20. That Plaintiff shall have such other and fur- 
ther relief as the Court may deem just and proper. 

HoLMEs BALDRIDGE, 


SIGMUND TIMBERG, 
Special Assistants to the Attorney General. 


Tom C, CLARK, 
Attorney General. 
HERBERT A. BERGSON, 
Assistant Attorney General. 


ALFRED E. MODARELLI, 
Umted States Attorney. 
J. FRANCIS HAYDEN, 
Chief, New York Office. 
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DEPARTMENT OF JUSTICE, January 14, 1949. 
Attorney General Tom C. Clark announced the filing today in the Federal 
court at Newark, N. J., of a civil suit charging the Western Electric Co., Inc., 
of New York, and the American Telephone & Telegraph Co., of New York, 
with violating the Sherman Act in the manufacture, distribution, and sale of 
telephones, telephone apparatus, equipment, materials, and supplies. 

The case was filed after consultation with the Federal Communications Com- 
mission. 

The complaint charges that Western Electric, a wholly owned subsidiary 
of American Telephone & Telegraph Co., manufactures and sells more than 90 
percent of all telephones, telephone apparatus, and equipment sold in the United 
States, and that a substantial part of the remaining 10 percent is produced 
under the direct control of Western Electric. 

It also charges that American Telephone & Telegraph Ce., which owns and 
operates more than 98 percent of the facilities used in the rendition of long- 
distance telephone service in the United States, and owns and controls operat- 
ing companies which furnish approximately 85 percent of all local telephone 
service in the United States, requires that these operating companies, as well 
as its long-lines department, buy substantially all of their telephone equipment 
from Western. 

The complaint, charging that the absence of effective competition has re- 
sulted in higher prices paid for telephone equipment, seeks a separation of 
Western Electric from American Telephone & Telegraph Co. and a dissolution 
of Western into three competing manufacturing concerns. 

In addition, it seeks to require that American Telephone & Telegraph Co. 
and its operating subsidiaries shall buy telephone equipment only under com- 
petitive bidding, and that the two defendant companies be required to license 
their patents to all applicants on a nondiscriminatory and reasonable royalty 
basis, as well as to furnish such applicants with technical assistance and know- 
how in connection with the use of such patents. 

“The chief purpose of this action,” the Attorney General said, “is to restore 
competition in the manufacture and sale of telephone equipment now produced 
and sold almost exclusively by Western Electric at noncompetitive prices. 

“This, in turn, will lower the costs of such equipment and create a situation 
under which State and Federal regulatory commissions will be afforded an op- 
portunity to reduce telephone rates to subscribers. 

“The suit does not seek to interfere with the American Telephone & Telegraph 
Co. except to separate it from Western Electric, and will not disturb the operat- 
ing efficiency of telephone service in this country.” 

The complaint alleges that the American Telephone & Telegraph Co.’s con- 
trol of the market for telephone equipment, together with Western Electric Co.’s 
position as exclusive supplier of telephone equipment for the Bell System, 
permits these two concerns to control both plant investments and operating ex- 
penses, factors upon which Federal and State regulatory authorities must fix 
rates to be charged subscribers for local and long-distance telephone service. 

It is alleged that this absence of competition in the manufacture and sale of 
telephone equipment has tended to defeat effective public regulation of rates 
charged subscribers for telephone service, since the higher the prices charged by 
Western Electric for telephone equipment, the higher the plant investment upon 
which the operating companies are entitled to earn a reasonable return and the 
higher the operating expenses which must be paid through subscriber rates. 

Herbert A. Bergson, Assistant Attorney General in charge of the Antitrust 
Division, said “Although the Bell operating companies occupy the status of pub- 
lic utilties and hence are subject to regulation by State and Federal commissions 
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as to rates charged subscribers, Western Electric Co. is not subject directly to 
such regulation 

“Telephone rates are fixed upon the basis of a fair return on the investment in 
the telephone plant, and where such telephone plant is purchased from a single 
concern, it is obvious that the prices for such equipment are not determined by 
competition in a free market. 

“If the Bell operating companies are given an opportunity to purchase tele- 
phone equipment competitively, they will be able to buy such equipment at lower 
prices. This, in turn, would reduce both investment costs and operating ex- 
penses and afford State and Federal regulatory commissions an opportunity to 
reduce telephone rates to subscribers.” 

The complaint also alleges that the situation created by the closed market in 
which the Bell operating companies buy, as well as the closed market in which 
Western Electric sells telephone equipment, has been used by the defendants 
to delay the introduction into the Bell System as standard equipment of im- 
provements in the art of telephony in order that maximum returns might be 
secured from existing equipment, even though less expensive and more efficient 
equipment was available. 

In commenting on this situation Mr. Bergson pointed out that the complaint 
alleges that the Bell System developed its own very expensive automatic system 
even though less expensive and more efficient automatic equipment was avail- 
able from an independent manufacturing concern. 

“If the Bell operating companies were in a position to purchase telephone equip- 
ment competitively there would be no incentive to delay the introduction of tech- 
nological improvements which afford more efficient as well as less expensive 
telephone service,’ Mr. Bergson said. 

He also pointed out that as a result of the buying monopoly of American Tele- 
phone & Telegraph Co. the hand telephone set, which was developed in 1910, was 
not introduced into the Bell System as standard equipment until 1927. 

The case which is in charge of Holmes Baldridge, Chief of the General Liti- 
gation Section of the Antitrust Division, was prepared by Mr. Baldridge and 
Sigmund Timberg, Chief of the Decree Section of the Antitrust Division. 
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IN THE 


Gnited States District Court 


For tHE District or New JERSEY. 


Untrrep States or AMERICA, 
Plaintiff, 
against 
Civil No. 
WesteRN Execrric Company, Incor- oe 
PORATED, and AMERICAN TELEPHONE 
AND TELEGRAPH COMPANY, 


Defendants. 


ANSWER OF WESTERN ELECTRIC COMPANY, 
INCORPORATED, AND AMERICAN TELEPHONE 
AND TELEGRAPH COMPANY. 


The defendants submit this their answer to the com- 
plaint, first responding generally to the allegations of the 
complaint as to the nature and functions of the Bell System 
and as to the relationship of the defendants to each other 
and to the other units of the System, and then making spe- 
cific admissions and denials as to each paragraph of the 
complaint. 


General Description of Bell System. 


1. The Bell System exists for the purpose of furnishing 
nationwide telephone service. In addition to American 
Telephone and Telegraph Company (hereinafter sometimes 
called the American Company), the System includes: 


Twenty-two regional operating telephone companies 
(hereinafter called Bell Operating Companies). Twenty 
of these companies are subsidiaries of the American 
Company, and it owns a substantial minority interest 
in the other two. 
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Western Electric Company, Incorporated (herein- 
after called Western), which is the manufacturing and 
supply unit of the System. More than 99% of the stock 
of Western is owned by the American Company. 


Bell Telephone Laboratories, Incorporated (herein- 
after called Bell Laboratories), which is the research 
and development unit of the System. The American 


Company and Western each owns one-half of the stock 
of Bell Laboratories. 


2. The Bell Operating Companies provide telephone 
service within their respective territories. Together with 
the American Company, which owns and operates interstate 
connecting lines, they also furnish a nationwide long dis- 
tance service and interconnect with the lines of independent 
telephone companies. 


3. Since all the operating units of the System have com- 
mon problems, there are many things that can be done better 
and more economically in their behalf by a central organiza- 
tion. The American Company has undertaken to do these 
things, either directly or through its subsidiaries. To that 
end it develops and recommends technical standards and 
operating methods to enable the operating units of the Sys- 
tem to work together effectively; it provides and makes 
available to the operating units the research and develop- 
ment facilities of Bell Laboratories and the manufacturing 
and supply facilities of Western; it assists the Bell Oper- 
ating Companies in matters of finance and provides services 
and advice with respect to many phases of their operations; 
and it acts in behalf of the companies concerned in handling 
numerous problems affecting the System as a whole. Thus 
all the units of the System are parts of a single enterprise. 


Development of Telephone Services. 


4. The operating structure of the Bell System has devel- 
oped to meet the unique requirements of a telephone service 
which must interconnect subscribers throughout the country 
as well as in local areas. 
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5. The System had its origin during the period from 
1877 to 1894, when the basic telephone patents, issued upon 
the inventions of Alexander Graham Bell, were in force and 
were held by predecessors of the American Company as 
the principal company of the Bell System. These predeces- 
sors issued licenses under the Bell patents and leased 
telephone instruments to companies formed to furnish tele- 
phone service, and they received, among other considera- 
tions, stock of the licensee companies. By 1894, Bell 
licensees were operating as public service companies in 
all of the states and most of the principal cities of the 
country, and to the extent then technically possible the 
cities were interconnected by the toll and long-distance 
lines of the Bell System. In general these licensees were 
predecessors of the present Bell Operating Companies. 


6. The subsequent growth of the operating units of the 
System has been within the framework so established and 
has consisted largely of the extension and improvement 
of facilities to keep pace with the increasing needs for 
service in and between the areas already served by the 
licensee companies. The operating units have met the 
obligation which the law imposes upon public utilities to 
expand to meet the requirements of the public. 


7. Acquisitions of independent telephone companies 
have been a minor factor in this growth. The first such acqui- 
sitions occurred during the period of intense competition 
which followed the expiration of the Bell patents and some 
have taken place in more recent years. One effect has been 
to avoid the waste and public inconvenience involved in 
having two telephone systems in the same community. Gov- 
ernmental procedures have been developed for supervising 
the acquisition by one telephone company of the assets or 
stock of another, and for the past 35 years every significant 
acquisition by the Bell System has been made with the ap- 
proval of agencies of the federal government. 


8. For many years the development of the System has 
taken place and its operations have been conducted under 
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careful governmental regulation and supervision. Fed- 
eral and state laws governing public utility services sub- 
ject the communications operations of the System to the 
jurisdiction of the various federal, state and municipal 
regulatory agencies. This regulation governs the obliga- 
tion to render service, the terms under which it is offered, 
the adequacy of the service and the reasonableness of the 
rates. Regulation has been supplemented by extensive 
inquiries of both federal and state agencies into the organi- 
zation and activities of the System, including its arrange- 
ments for the development, manufacture and supply of 
equipment, in order to determine whether legislative or 
other action was required. In no instance has it been 
found that the public interest would be served by the dis- 
ruption of the existing organization and manner of opera- 
tion of the Bell System which is sought by the complaint 
herein. 


Manufacture and Supply. 


9. Western has been the manufacturing unit of the Sys- 
tem continuously since 1882, when it became a subsidiary of 
one of the predecessors of the American Company. It is 
also the purchasing and supply unit; these activities were 
undertaken during the period from 1901 to 1913 in response 
to the need of the various operating units of the System for 
economical purchasing and inspection of materials manu- 
factured by others than Western. Its functions in the Sys- 
tem include the following: 


It cooperates with Bell Laboratories and the Ameri- 
can Company in the development and design of new 
and improved equipment* needed by the operating 
units of the System; 


It conducts research and development on manu- 
facturing processes, methods and facilities; 


*In paragraphs 1 through 21 of this answer the word ‘‘equipment’’ is 
used broadly to include telephones and telephone apparatus, equipment, ma- 
terials and supplies, as those terms are defincd in paragraphs 3 through 7 
of the complaint. 
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It manufactures equipment to be furnished to the 
operating units upon their orders; 


It purchases other equipment not of its own manu- 
facture to be furnished to the operating units upon 
their orders, and makes technical and engineering 
inspections thereof ; 


It maintains stocks of equipment in distributing 
storehouses so located as to serve the convenience of 
the operating units; 


It prepares complete engineering specifications for 
central office equipment for the operating units, and 
maintains a nationwide organization which installs 
such equipment upon their orders; 


It accepts equipment returned by the operating 
units and, according to their orders, either repairs it 
for them or arranges for its economical disposition by 
junking or otherwise. 


10. The equipment manufactured by Western is designed 
to meet the requirements of the operating units, including 
the special requirements resulting from the large size of 
many of the communities served and the long distances 
and heavy traffic characterizing their toll business. Much 
of this equipment results from research work done within 
the System and embodies inventions made in the course of 
such research. In many instances the equipment is not and 
never has been available from any other source of supply. 
An important part of Western’s production consists of 
tailor-made installations of central office equipment which 
are designed, engineered, manufactured and installed to 
meet individual requirements. 


11. Since Western’s function is to serve the operating 
telephone units of the System, its growth and development 
have been determined by the growth of the telephone ser- 
vices of the System and have been designed to meet the 
demands of those services. The only other factor im- 
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portantly affecting the extent and nature of Western’s 
development has been the necessity of meeting govern- 
mental requirements in time of war. In 1947 and 1948, over 
90% of Western’s sales were to Bell System companies; 
about 5% were to the United States Government; and less 
than 5% were to other customers. During the war, Govern- 
ment requirements were much greater and in 1944 reached 
85% of total sales. 


12. Because Western is a unit of the Bell System, its 
prices and profits on sales to operating units of the System 
are subject to the scrutiny of the regulatory agencies having 
jurisdiction over their rates. In rate cases the operating 
units of the System have been required, solely because of 
their affiliation with Western, to establish the reasonable- 
ness of Western’s prices and profits. The fact is that 
Western’s prices have been reasonable and its profits low. 
For the past 20 years its profits on Bell System sales have 
amounted to less than 4% of such sales. 


Research and Development. 


13. Research and development in the communications 
field has always been an important part of the activities of 
the Bell System and has resulted in constant improvement 
in the telephone service and lower costs to the public. 
Bell Laboratories was formed in 1925, and by 1934 had 
taken over most of the research and development work 
theretofore conducted by departments of the American 
Company and Western. 


14. The work of Bell Laboratories, which is undertaken 
only upon authorization of the American Company or 
Western, includes: (a) fundamental research in scientific 
problems in the communications field; (b) the development 
of equipment and operating systems; (c) the design of 
equipment and the preparation of specifications for its 
manufacture; and (d) collaboration with Western in the 
development of manufacturing methods. Although this re- 
search and development is primarily directed to the field 
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of telephony its by-products have been useful in other fields. 
During the war the work of Bell Laboratories was almost 
entirely directed to aiding the military effort. 


15. It is the practice to apply for patents upon inven- 
tions made in the course of the research and development 
work of the Bell System. By this means the System is 
protected in the use of its own inventions and is enabled 
to realize part of their value through licenses to others. 
Non-exclusive rights under patents considered to be useful 
for the operations of the System are obtained from others 
in exchange for licenses under System patents and in some 
cases by purchase. It is the policy of the System to make 
available upon reasonable terms to all who desire them 
non-exclusive licenses for any use under any of its patents. 


Effect of the Integration. 


16. There is close collaboration between the American 
Company, Western and Bell Laboratories at all stages of 
research, development, design and manufacture and a close 
working relationship between their personnel. The Ameri- 
can Company assembles and analyzes data as to problems 
arising in the course of telephone operation, as to the results 
of such operation, as to the need for particular develop- 
ments and improvements and as to the prospective re- 
quirements for equipment. Bell Laboratories draws upon 
Western’s manufacturing experience for assistance in de- 
signing equipment so that it may be economically manu- 
factured, and makes tests of trial equipment in the plants 
of the operating companies. Western, in turn, draws upon 
Bell Laboratories’ engineering experience for assistance 
in the best utilization of materials and in the development 
of processes and machines for manufacture and testing. 


17. The unification of research and development, manu- 
facturing and operation within the Bell System is made 
possible by the American Company’s ownership of West- 
ern and Bell Laboratories. This unification is an important 
factor in promoting the efficiency, economy and depend- 
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ability of the telephone service. It makes available to the 
operating telephone companies equipment of advanced de- 
sign and high quality at prices substantially lower than 
would be obtainable in the absence of such unification. It 
facilitates the standardization of equipment which is es- 
sential to efficient operation of an interconnected telephone 
system. It enables the manufacturing and supply unit to 
adapt its production and planning to the anticipated needs 
of the System, and to mobilize its entire manufacturing 
capacity, stocks of equipment and installation forces for 
the restoration of service in time of emergency. And it 
assures that all steps in the development and production 
of the equipment are planned and carried out with intimate 
knowledge of the needs of the operating units of the System 
and with a common incentive to fulfill those needs most 
effectively. The ultimate beneficiaries of this unification 
are the users of telephone service, who thereby obtain bet- 
ter service at lower cost. 


18. The integration of the Bell System companies, and 
their collaboration and singleness of effort, have been of 
great importance in the provision of adequate nationwide 
telephone service in time of peace and vital to the national 
effort in time of war. 


Summary of Defendants’ Position. 


19. The defendants deny that the Bell System has been 
developed or exists for the purpose of acquiring or con- 
trolling a market for equipment of any kind or that such 
is the purpose of any policy or practice of the System. 
They deny that trade and commerce are restrained or mon- 
opolized in violation of the Sherman Act by the fact that 
the Bell System includes a manufacturing and supply unit 
which makes or procures equipment to be furnished to the 
operating units as ordered by them for the construction or 
maintenance of their telephone plant. They deny that the 
unification of research and development, manufacturing and 
operation in the Bell System is used or intended to be used 
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to restrain or monopolize trade and commerce, to produce 
unreasonable or excessive profits for the defendants, or to 
accomplish any purpose contrary to law or the public inter- 
est. On the contrary, they allege that it is necessary for 
the Bell System to include a manufacturing and supply 
unit if nationwide telephone service is to continue to be 
of the highest quality at low cost; that the Bell Sys- 
tem maintains and uses its own manufacturing and sup- 
ply unit solely to accomplish that result; and that it 
would be contrary to the public interest to disrupt the 
existing organization and manner of operation of the Bell 
System. 


Specific Admissions and Denials. 


20. The defendants are advised that it is unnecessary 
to answer paragraph 1 of the complaint, but they deny that 
either of them has violated or intends to violate the Sher- 
man Act. 


21.. They deny the allegations contained in paragraph 2 
of the complaint, except that they admit that each of the 
defendants has an office or place of business within the 
District of New Jersey, transacts business therein in inter- 
state commerce and is within the jurisdiction of the Court 
for the purpose of service. The address of the American 
Company within said district is 236 Bay Street, Jersey 
City, New Jersey, and that of Western is 100 Central 
Avenue, Kearny, New Jersey. 


22. The defendants are advised that it is unnecessary 
to answer paragraphs 3 through 38 of the complaint. In 
order to make this answer fully responsive to the com- 
plaint, the terms defined in said paragraphs are hereinafter 
used in the sense there stated, unless otherwise indicated, 
except that this answer assumes throughout that the term 
‘*telephone’’ has only the meaning stated in the first clause 
of paragraph 3 of the complaint. 
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23. They admit the allegations contained in paragraph 
39 of the complaint. 


24. They admit the allegations contained in paragraph 
40 of the complaint, but more particularly allege that the 
predecessors to the defendant American Company, as the 
principal company of the Bell System, were Bell Telephone 
Company, a Massachusetts voluntary association (herein- 
after caHed Bell Telephone) from 1877 to 1879, The National 
Bell Telephone Company, a Massachusetts corporation 
(hereinafter called National Bell) from 1879 to 1880, and 
The American Bell Telephone Company, a Massachusetts 
corporation (hereinafter called American Bell) from 1880 
to 1900. For purposes of responsive pleading, this answer 
generally adopts hereinafter the use made in the complaint 
of the phrase ‘‘AT&T’”’ as referring to the American Com- 
pany and such predecessor principal companies, according 
to the time involved (and hence not to the American Com- 
pany itself during the period from 1885 to 1900), but the 
defendants reserve the right to refer specifically to the par- 
ticular companies involved where clarity so requires. 


25. They admit that from 1885 to 1900 the American 
Company was primarily engaged in the furnishing of long 
distance telephone communication service and operated 
as a subsidiary of American Bell, which was the principal 
company in the Bell System from 1880 to 1900; they deny 
that paragraph 41 of the complaint accurately describes the 
Bell System or the American Company’s relation thereto, 
and refer to paragraphs 1 through 19 of this answer for a 
correct statement thereof. 


26. They deny the allegations contained in paragraph 
42 of the complaint, except that they admit the following: 


AT&T owns and directly operates, through its Long 
Lines Department, facilities used in interstate long dis- 
tance telephone communication service, but they allege 
that substantially all the telephone facilities in the United 
States are in part used from time to time for the rendition 
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of long distance telephone service, and that, in terms of the 
interstate use of the plant, approximately 50% is repre- 
sented by plant owned by AT&T through its Long Lines 
Department, most of the balance being represented by plant 
owned by the Bell Operating Companies. They admit, on 
information and belief, that the Bell Operating Companies 
own approximately 85% of all the facilities used in the ren- 
dition of local telephone communication service in the 
United States. 

Various units of the Bell System conduct research and 
development work and make manufacturing and engineering 
surveys in the telephone and general communication fields, 
which at times lead into various noncommunication fields. 
AT&T owns and controls a large number of patents, result- 
ing largely from Bell System research and inventions; these 
patents largely relate to telephones, telephone apparatus 
and equipment and systems for communication, and the 
inventions disclosed by many of such patents are embodied 
in the telephones, telephone apparatus and equipment man- 
ufactured and sold by Western. AT&T owns more than 
99% of the stock of Western, a corporation the principal 
business of which is the manufacture of telephones, tele- 
phone equipment and apparatus for Bell Operating Com- 
panies, and AT&T owns, in equal shares with Western, the 
entire stock of Bell Laboratories, a corporation engaged in 
research, development and design functions for the Bell 
System. The Bell System includes telephone plant the orig- 
inal cost of which, as of September 30, 1948, was more than 
$8,000,000,000, embracing over 30,000,000 telephones and 
including over 121,000,000 miles of telephone wires. AT&T 
and its telephone operating subsidiaries have total annual 
operating revenues in excess of $2,000,000,000. 


27. They admit the allegations contained in paragraph 
43 of the complaint, except that they allege that the opera- 
tions of the Bell System therein referred to are conducted 
as public utility services under the jurisdiction of federal 
and state regulatory agencies, that the obligation to render 
such services, the rates therefor and many other matters 
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relating thereto are regulated by such agencies, and are 
governed by published tariffs on file with such agencies, 
and that the names of the 22 Bell Operating Companies, 
the percentage of the voting stock of each held by AT&T, 
and the areas within which each operates are as set forth 
in Appendix A annexed to this answer. 


28. They deny the allegations contained in paragraph 
44 of the complaint, except that they admit that the names 
of the 22 Bell Operating Companies, the percentage of the 
voting stock of each held by AT&T, and the areas within 
which each operates are as set forth in Appendix A an- 
nexed to this answer. 


29. They deny the allegations contained in paragraph 
45 of the complaint, except as follows: 


They admit that Western has been the manufacturing 
branch of the Bell System since 1882 and is also its pur- 
chasing and supply branch. They allege that they are with- 
out knowledge or information sufficient to form a belief as 
to whether the telephones, telephone apparatus and equip- 
ment in the manufacture, sale and distribution of which 
Western is directly engaged, constitute over 90% of all 
telephones, telephone apparatus and equipment manufac- 
tured and sold in the United States. They admit that virtu- 
ally all of the Bell System requirements for telephones, 
telephone apparatus, equipment, materials and supplies are 
purchased from Western, the only notable exception being 
building materials. They allege that Western’s sales of 
telephones and telephone apparatus, equipment, materials 
and supplies to the operating units of the System during 
the year 1947 were as set forth in Appendix B annexed to 
this answer. In addition to purchases of components and 
raw materials used in Western’s manufacture, approxi- 
mately 5% of the telephones, telephone apparatus and 
equipment, 30% of the telephone materials and 100% of the 
telephone supplies sold by Western to the operating units 
of the System are purchased from other manufacturers. 

They admit that Western, either directly or through 
corporate subsidiaries, manufactures and sells some of the 
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types of so-called non-telephone apparatus alleged, includ- 
ing ‘‘Teletype’’ machines, sound motion picture reproduc- 
ing equipment, teletypewriters, certain types of submarine 
telephone and telegraph cable, public address equipment, 
photoelectric cells, oscillators and magnetic alloys and 
manufactures and leases sound motion picture recording 
equipment. They admit that AT&T and Western together 
own and control many patents in the manufacturing fields 
in which Western is engaged and that the inventions dis- 
closed in many of those patents are used in the manufacture 
of,the telephones, telephone apparatus and equipment 
manufactured, sold and distributed by Western. They refer 
to paragraphs 9 through 12 of this answer for a correct 
statement of Western’s functions. 


30. They deny the allegations contained in paragraph 
46 of the complaint. 


31. They deny the allegations contained in paragraph 
47 of the complaint, except that they admit that as of 
December 31, 1947, Western had gross assets totaling ap- 
proximately $771,000,000, and gross income for the same 
year totaling approximately $1,000,000,000; that as of De- 
cember 31, 1948, Western maintained and operated 28 dis- 
tributing heuses, of which 9 were owned and 19 rented, and 
occupied leased quarters supplementary to such distribut- 
ing houses at 53 locations; and that the location of, and the 
principal products manufactured by, the larger manufactur- 
ing plants of Western are as set forth in Appendix C an- 
nexed to this answer. 


32. They deny the allegations contained in paragraph 
48 of the complaint, except that they admit that AT&T 
and Western have in the past from time to time acquired 
important patents or rights thereunder from others and 
have conducted, and still conduct through Bell Laboratories, 
extensive research and development in telephony and re- 
lated arts, and they allege that research and the use of 
patented inventions have contributed greatly to the success 
of the Bell System in developing an efficient and economical 
nationwide telephone service. 
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33. They admit the allegations contained in paragraph 
49 of the complaint, except that they deny that race timing 
equipment is manufactured, sold or leased by Western 
or its subsidiaries, or that AT&T has maintained a 
dominant position with respect to any of the so-called 
nontelephonic products listed in paragraph 49 of the com- 
plaint through control of patents, through exclusive manu- 
facturing or licensing agreements or otherwise, and they 
allege that the research and development activities of the 
Bell System are and have been primarily directed toward 
the communications field, and that patents of the Bell Sys- 
tem which may have application to nontelephonic products 
have resulted principally from research and development 
conducted primarily in and of value to the communications 


field. 


34. They admit the allegations contained in paragraph 
50 of the complaint, except that they deny that transmission 
of speech, acoustics and switching mechanisms are non- 
telephonic fields and they allege that, prior to the organi- 
zation of Bell Laboratories, AT&T and Western each 
carried on research and development work appropriate to 
their respective functions, and they deny that the allegation 
that Bell Laboratories is charged with assuming and mak- 
ing effective the policies of AT&T in the field of scientific 
research and patents is a correct or adequate statement 
of the function of Bell Laboratories, and refer to para- 
graphs 13 through 16 of this answer for a correct statement 
thereof. 


30. They admit the allegations contained in paragraph 
D1 of the complaint, except that they deny that the activities 
therein enumerated have been carried on at all times, or 
that the research departments of AT&T and Western have 
at any time engaged in commercial exploitation, and they 
deny the accuracy of classifying submarine telephone and 
coaxial cables as outside the field of wire telephony. 


36. They deny the allegations contained in paragraph 
02 of the complaint, except that they admit that Bell Labo- 
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ratories, Western and AT&T, acting in the closest col- 
laboration and after careful cooperative studies with the 
operating organizations of the Bell Operating Companies, 
have, among other things, developed equipment designs 
and manufacturing methods, studied and developed ma- 
terials for manufacture, and prepared specifications for 
telephone apparatus, equipment and materials, some of 
which are standardized by AT&T for use by the Bell Oper- 
ating Companies, in the sense that their use is recom- 
mended for greater economy, interchangeability and oper- 
ating efficiency, which recommendations are usually adopted 
by the Bell Operating Companies. They refer to paragraphs 
16 through 18 of this answer for a correct statement as to the 
collaboration between Bell Laboratories, Western and 
AT&T. 


37. They deny the allegations contained in paragraph 
53 of the complaint, except that they admit that the basic 
telephone patents issued in 1876 and 1877; that by 1894 
American Bell owned a majority of the voting stock of 
most of its licensees; that, as set forth in paragraphs 1 
through 3 and 16 of this answer, the operations of the Bell 
Operating Companies are coordinated by AT&T to the 
extent necessary and proper for furnishing efficient and eco- 
nomical telephone service in and between the territories 
of the Bell Operating Companies and interconnecting 
with other companies for nationwide service; that the 
power to vote the stock of the Bell Operating Com- 
panies held by AT&T, which resides in the Board of 
Directors of AT&T, has from time to time been delegated 
to the President and other officers of AT&T by resolutions 
revocable at will by the Board of Directors; and that 
the President of AT&T, among others, is frequently 
consulted by the directors of the Bell Operating Companies 
as to the selection and compensation of the chief execu- 
tives of such companies. They allege that each of the Bell 
Operating Companies has its own Board of Directors, 
predominantly men not otherwise connected with the Bell 
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System, its own officers and its own employees, with de- 
centralized authority based upon the principle that those 
who are most familiar with conditions in a particular state 
or region are best qualified to make decisions and take 
action with respect to their particular problems. Some 
officers or directors of AT&T serve on the boards of direc- 
tors of anumber of the Bell Operating Companies, and their 
election in each instance has been approved by the Federal 
Communications Commission as being in the public interest. 


38. They admit the allegations contained in paragraph 
54 of the complaint, except that they deny that all the finan- 
cial and operating relationships between AT&T and the 
Bell Operating Companies are expressed in the license 
service contracts; they deny that paragraph 54 of the 
complaint completely or accurately sets forth the relation- 
ship between said companies, and they beg leave to refer to 
the license service contracts for the terms thereof; and they 
deny that the actual rate of payments by the companies 
licensed thereunder is now 1.5% of the licensees’ gross 
telephone operating revenues and allege that it is 1% of 
such revenues. They more particularly allege that the 
benefits which the Bell Operating Companies receive under 
the license service contracts include, in addition to patent 
protection and patent rights useful in the conduct of their 
business, the benefit of centrally conducted research and 
development, of centrally developed improvements in 
operating practices, methods and techniques, and of finan- 
cial aid, the value of all of which exceeds the amount which 
they pay and the cost of which to them is less than if each 
attempted to perform such functions for itself; and they 
deny that the advice and assistance which AT&T agrees to 
furnish thereunder, or which it in fact furnishes, are of 
such a nature as to divest the Bell Operating Companies 
of any functions. 


39. They deny the allegations contained in paragraph 
55 of the complaint, except that they admit that each Bell 
Operating Company has its own executive and operating 
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organization which is responsible for the successful opera- 
tion of the company; that AT&T coordinates the opera- 
tions of the Bell Operating Companies as stated in para- 
graph 37 of this answer; that the Bell Operating Companies 
order from Western substantially all telephones, telephone 
apparatus, equipment, materials and supplies required by 
them; that periodic forecasts of anticipated requirements 
for certain items during the succeeding six or twelve months 
are made by each company and submitted to AT&T and 
Western, in order that Western’s production may be 
planned in advance of actual orders from the operating 
companies; that AT&T makes advances of money to the 
operating companies, some of which advances have from 
time to time been repaid from the proceeds of stock issued 
in whole or in part to AT&T; and that AT&T, as part of its 
services under the license service contracts, prepares and 
forwards to the operating companies, after consultation 
with Western, Bell Laboratories and the Bell Operating 
Companies themselves, recommendations as to the matters 
referred to in the last sentence of paragraph 55 of the com- 
plaint, among others, which recommendations are usually 
adopted by the Bell Operating Companies. 


40. They deny the allegations contained in paragraph 
56 of the complaint, except that they admit that Western and 
American Bell executed a contract dated February 6, 1882 
and a contract dated April 8, 1908 modifying the 1882 con- 
tract and that Western and the American Company executed 
two contracts dated November 22, 1946, one of which ter- 
minated the previous contracts and the other of which 
defined the relations of the parties with respect to patents 
for the future, and they beg leave to refer to said contracts 
for the terms thereof. They allege that stock control of 
Western was acquired by American Bell in 1882 in order 
to make Western the manufacturing branch of the Bell Sys- 
tem, and that the 1882 contract was entered into as a part 
of that transaction. 


41. They admit the allegations contained in paragraph 
57 of the complaint, except that they deny that said para- 
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graph 57 completely or accurately sets forth the relation- 
ship between Western and the Bell Operating Companies 
or the development thereof, they beg leave to refer to the 
standard supply contracts, as from time to time in foree, 
for the terms thereof, and they refer to paragraphs 9 
through 12 of this answer. 


42. They admit the allegations contained in paragraph 
58 of the complaint, except that they deny that Western, 
since in or about 1941, has retained considerable powers 
with respect to Graybar’s securities and management; or 
that Western exercises substantial control over Graybar’s 
policies or operations, including its policies with respect 
to sales and prices; and they allege that Graybar was 
organized for the purpose of taking over and carrying on 
the business theretofore conducted by Western in electrical 
jobbing and in the sale of products of Western manufac- 
ture to domestic customers outside the Bell System. 


43. They deny the allegations contained in paragraphs 
59 through 61 of the complaint. 


44. They deny the allegations contained in paragraph 
62 of the complaint, except that they admit that the 
National Bell patent department was organized in 1879; 
that its objective was to study and examine inventions 
in the field of telephony and to obtain patent rights useful 
in conducting a telephone business, by patenting inven- 
tions developed through Bell System research and devel- 
opment and occasionally by acquiring patents from others; 
that, as a normal result of research and development, 
methods, systems and devices were sometimes developed 
which were alternative in the sense that they indicated pos- 
sible different means of achieving the same result; that 
patents were taken out on some of such methods, systems 
and devices; and that some patents were acquired by 
purchase. 


45. They deny the allegations contained in paragraph 
63 of the complaint, except that they admit that, according 
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to estimates and studies, as of the end of 1934, the Bell Sys- 
tem owned, or controlled the entire rights to, 9,255 patents, 
of which 4,225 covered inventions that were in use by the 
Bell System, and was licensed under more than 6,000 pat- 
ents owned by others. They refer to paragraphs 13 through 
15 of this answer for a correct statement of the Bell 
System’s policies as to patent matters. 


46. They deny the allegations contained in paragraph 
64 of the complaint, except that they admit that the basic 
Bell patents on the telephone were granted in 1876 and 
1877, and expired in 1893 and 1894; that prior to such 
expiration American Bell obtained other patents on appa- 
ratus, equipment and appliances; and that subsequently 
additional patents on apparatus, equipment and appliances 
or rights thereunder have been obtained. 


47. They deny the allegations contained in paragraph 
65 of the complaint, except that they admit that following 
the issuance of the basic Bell telephone patent in 1876, 
many telephone operating companies were organized which 
infringed the patent; that, during the life of the patent, 
National Bell and American Bell instituted approximately 
600 patent infringement suits, including approximately 200 
against American-Cushman Telephone Company and its 
subsidiaries, only a small portion of which went to judg- 
ment, since many infringing defendants promptly paid 
costs, went out of the telephone business and gave up their 
infringing telephones; and that between 1894 and 1907 
Western and AT&T instituted approximately 74 patent 
infringement suits against users and manufacturers of 
telephone apparatus. 


48. They admit the allegations contained in paragraph 
66 of the complaint, except that they deny that said para- 
graph completely or accurately describes the provisions of 
the agreement of November 10, 1879 between Western 
Union and National Bell, and beg leave to refer to that 
agreement for the terms thereof. 
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49. They deny the allegations contained in paragraph 
67 of the complaint, except as admitted in paragraphs 26 
and 37 of this answer, and except that they admit that 
American Bell usually received from 30% to 50% of the 
capital stock in its licensee companies in connection with 
the issuance of permanent licenses to such companies and 
that over a period of years such stock interest was expanded 
to constitute a majority ownership of the stock of most 
licensee companies in the ways described in paragraph 67 
of the complaint, among others. They refer to paragraphs 
4 through 8 of this answer for a correct statement of the 
development of the Bell System. 


50. They deny the allegations contained in paragraph 
68 of the complaint, and beg leave to refer to the license 
service contracts for the terms thereof. 


51. They admit that the license service contracts contain 
provisions substantially as alleged in paragraphs 69 and 70 
of the complaint, but beg leave to refer to such contracts 
for the terms thereof. 


52. They deny the allegations contained in paragraph 
71 of the complaint, except that they admit that AT&T 
renders the services provided for in the license service 
contracts, and that AT&T and the Bell Operating Com- 
panies have functional organizations which are in many 
respects similar, and refer to paragraphs 1 through 3 of 
this answer for a correct statement of the relationship of 
AT&T to the Bell Operating Companies. 


53. They deny that paragraph 72 of the complaint com- 
pletely or accurately describes the contract of 1882 between 
American Bell and Western, and beg leave to refer to that 
contract for the terms thereof. 


54. They deny the allegations contained in paragraphs 
73 and 74 of the complaint, except that they admit that 
AT&T, while the 1882 contract was in effect, exercised, to 
the extent deemed appropriate, such right to inspect and 
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to supervise Western’s manufacturing activities as that 
contract conferred upon it, that Western’s operations are 
and have been coordinated with the buying programs of the 
Bell Operating Companies, and that Western’s sales of 
articles covered by the 1882 contract were, until the amend- 
ment of April 8, 1908, limited by the terms of said contract 
to licensees of AT&T. 


55. They deny the allegations contained in paragraph 
75 of the complaint, except that they admit that the 1882 
contract was amended on April 8, 1908, to authorize 
Western, among other things, to sell telephones and tele- 
phonic appliances covered by AT&T patents to others than 
the licensees of AT&T, but beg leave to refer to said amend- 
ment for the terms thereof, and except that they admit that 
the items then released included, among others, cable, wire, 
small manual switchboards and telephone instruments and 
did not include loading coils or repeaters, which were useful 
in long distance telephony, and admit the execution of two 
agreements dated November 22, 1946, one of which ter- 
minated the 1882 contract as theretofore amended and the 
other of which defined the relations of the parties with 
respect to patents for the future, but beg leave to refer to 
said agreements for the terms thereof. 


56. They deny the allegations contained in paragraph 
76 of the complaint, and refer to paragraphs 9 through 12 
of this answer for a correct statement of the development 
of Western. 


57. They deny the allegations contained in paragraph 
77 of the complaint, except as stated in paragraph 29 
of this answer, and except that they admit that Western 
makes purchases from many other manufacturers, that the 
six companies named in said paragraph 77 are among the 
manufacturers from which Western makes purchases, the 
prices being arrived at by negotiation, that Western in- 
cludes in its prices to the Bell Operating Companies an 
amount intended to compensate for its inspection, ware- 
housing and other services in connection with such pur- 
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chases and that Western has from time to time entered 
into purchase contracts with Automatic Electric Company 
and Stromberg-Carlson Telephone Manufacturing Com- 
pany, certain of which contracts have contained provisions 
designed to prevent price discrimination against Western, 
and they beg leave to refer to such contracts for the terms 
thereof. 


58. They deny the allegations contained in paragraph 
78 of the complaint, except that they admit that from 1901 
to 1913 Western entered into standard supply contracts 
with the Bell Operating Companies and that contracts of 
this character are still in effect, but beg leave to refer to 
such contracts, as from time to time in force, for the terms 
thereof; they admit that equipment and materials owned 
by the Bell Operating Companies, only a minor portion of 
which is classified by them as surplus, are shipped to West- 
ern at various locations and are dealt with generally as 
alleged in the next to the last sentence of paragraph 78; 
equipment and materials delivered to Western for disposi- 
tion as junk, however, are sold to various concerns, includ- 
ing Nassau Smelting & Refining Company, Incorporated 
(hereinafter called ‘‘ Nassau’’), a wholly owned subsidiary 
of Western; and they admit that Western and Nassau 
afford a market for a substantial part, but not all, of the 
surplus, obsolete and scrap equipment and other materials 
of the Bell Operating Companies. They refer to paragraphs 
9 through 12 of this answer for a correct statement of 
Western’s services to the Bell System. 


59. They admit the allegations contained in paragraph 
79 of the complaint. 


60. They deny the allegations contained in paragraph 
80 of the complaint, except that they admit that prior to 
1882 American Bell had succeeded to contracts made by its 
predecessors, Bell Telephone and National Bell, with the 
concerns named, under which the latter were licensed to 
manufacture and sell telephonic appliances; and that pur- 
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suant to the 1882 contract such contracts with Post and 
Company and Davis and Watts were terminated. 


61. They deny the allegations contained in paragraph 
81 of the complaint, except that they admit that, in the year 
1888, Western, then owning a majority of the stock of 
Standard Electrical Works, a corporation engaged in the 
manufacture and sale of telephonic appliances, purchased 
the balance of its stock. 


62. They deny the allegations contained in paragraph 
82 of the complaint, except that they admit that AT&T pur- 
chased a majority of the stock of Kellogg Switchboard & 
Supply Company in 1902 and that such purchase was sub- 
sequently set aside by the Illinois State Supreme Court as 
violative of the antitrust laws of that State. 


63. They deny the allegations contained in paragraph 
83 of the complaint, except that they admit that in 1907 
AT&T, acting through the New Jersey Title Guarantee and 
Trust Company as agent, offered to purchase the con- 
trolling stock of the U. S. Independent Telephone Co., 
which controlled, among other companies, Stromberg- 
Carlson Telephone Manufacturing Company, which was en- 
gaged in the manufacture and sale of telephones, telephone 
equipment and apparatus, and that such offer was with- 
drawn following the filing of a complaint to enjoin such 
purchase, as violative of the New York antitrust laws, such 
complaint having been filed by the State Attorney General 
in the Supreme Court, Albany County. 


64. They admit the allegations contained in paragraph 
84 of the complaint, except that they deny that the pur- 
chase and lease therein referred to were intended to elimi- 
nate competition or in fact eliminated any appreciable 
competition. 


65. They admit the allegations contained in paragraph 
85 of the complaint, except that they deny that since 1934 
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Gray has offered to sell telephone pay stations to Bell 
Operating Companies at prices which, on a comparable 
basis, were lower than those quoted by Western. 


66. They deny the allegations contained in paragraph 
86 of the complaint, except that they admit that prior to 
1930 substantially all the Bell System’s requirements for 
rubber insulated telephone wire were supplied by Western 
through purchase from the companies named in said para- 
graph 86; that in 1930, Bell System research and develop- 
ment having improved the quality and effected savings in 
the manufacturing cost of such wire, Western instituted a 
program whereby, over a period of years, it took over 
the manufacture of substantially all such wire required by 
the Bell System and consequently purchases of such wire 
from other concerns were proportionately reduced, result- 
ing in substantial savings to the Bell System; and that 
New York Insulated Wire Company had discontinued busi- 
ness by 1935. 


67. They deny the allegations contained in paragraph 
87 of the complaint, except that they admit that prior to 
September 30, 1925 Western owned the stock of Interna- 
tional Western Electric Company, Incorporated, a corpora- 
tion organized under the laws of the State of Delaware 
(hereinafter called International Western), which owned 
interests in companies manufacturing and selling telephone 
and other equipment in foreign countries; that on Septem- 
ber 30, 1925, pursuant to a contract dated August 14, 1925, 
IT&T purchased from Western all the stock and certain 
promissory notes of International Western; and that there- 
after, pursuant to said contract, International Western 
changed its name to International Standard Electric Cor- 
poration (hereinafter called ISEC). 


68. They deny the allegations contained in paragraph 
88 of the complaint, except that they admit that, as required 
by the contract of August 14, 1925 referred to in paragraph 
67 of this answer, and as a part of the same transaction, 
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Western and International Western entered into an agree- 
ment dated October 1, 1925, and that Western and ISEC 
subsequently entered into an agreement dated March 30, 
1928, and they beg leave to refer to said agreements for 
the terms thereof. 


69. They deny the allegations contained in paragraph 
89 of the complaint, except that they admit that, as required 
by the contract of August 14, 1925, referred to in paragraph 
67 of this answer, International Western became on Sep- 
tember 30, 1925, and therefore was on October 1, 1925, a 
wholly owned corporate subsidiary of IT&T; that, at the 
time of the transaction in question, IT&T was a corporation 
engaged extensively in the operation of telephone communi- 
cation systems in foreign countries; that International 
Western, on September 30, 1925, held interests in numerous 
subsidiary corporations and had agreements with various 
British, German and other foreign manufacturers of tele- 
phone equipment, to which agreements they beg leave to 
refer for the terms thereof; and they admit that Interna- 
tional Western, at the time of the transaction in question, 
held majority and controlling stock interests in many sub- 
sidiary corporations and, on information and belief, that its 
properties and assets employed in the manufacture and sale 
of telephone equipment which were then acquired by IT&T 
constituted, upon such acquisition, the bulk of the properties 
and assets of IT&T so employed, but they allege that they 
are without knowledge or information sufficient to form a 
belief as to what agreements, if any, IT&T may have had 
with foreign manufacturers of telephone equipment. 


70. They deny the allegations contained in paragraph 
90 of the complaint, except that they admit that during the 
period from 1876 to 1912 AT&T obtained a number of im- 
portant patents upon inventions relating to telephony made 
by it, and also acquired patents in the telephone field from 
others and secured exclusive and non-exclusive licenses 
under certain patents in that field; that during the years 
1912 to 1923 Western entered into cross-licensing agree- 
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ments with North Electric Company of Galion, Ohio, and 
Automatic Electric Company of Chicago, Illinois, manu- 
facturers of automatic exchange and system apparatus, and 
with other manufacturers, and they beg leave to refer to 
these agreements, and any extensions thereof, for the 
parties thereto and the terms thereof. 


71. They deny the allegations contained in paragraph 
91 of the complaint, except that they admit that they have 
developed and commercially marketed equipment and proc- 
esses relating to communications and communications de- 
vices and have obtained patents on some of the equipment, 
processes and devices so developed; that in 1913, 1914 and 
1917 AT&T purchased certain patent rights under DeForest 
inventions concerning vacuum tubes and related circuits, 
by agreements to which defendants beg leave to refer for 
the terms thereof and for descriptions of the patent rights 
granted; that the vacuum tube using DeForest patents was 
applied in the development of telephone repeaters and 
carrier systems; that, by 1920, the defendants were pos- 
sessed of patents and patent rights which were essential 
to the commercial use of radio; and that on July 1, 1920 
AT&T and General Electric Company executed a cross- 
licensing agreement to which the defendants beg leave to 
refer for the terms thereof and for descriptions of the 
patent licenses granted. 


72. They deny the allegations contained in paragraph 
92 of the complaint, except that they admit that in 1920 
Western began to engage in the business of construction, 
manufacture and sale of radio broadcasting equipment and 
that between 1922 and 1926 AT&T and The Chesapeake and 
Potomac Telephone Company each established and operated 
one commercial radio broadcasting station; that AT&T 
and Bell Operating Companies furnished wire facilities 
and other services in connection with those operations and 
related activities; that the vacuum tube and certain other 
electrical communication devices and apparatus are useful 
both in wire telephony and radio; that General Electric, 
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Radio Corporation of America and Westinghouse Electric 
& Manufacturing Company have, since 1920 or 1921, en- 
gaged in the manufacture and sale of radio receiving and 
transmitting sets; and they allege that they are without 
knowledge or information sufficient to form a belief as to 
the manufacture and sale of such apparatus by General 
Electric, the Radio Corporation or Westinghouse prior to 
1920 or .921; and they admit that they have entered into 
written cross-licensing agreements with the so-called 
‘*Radio Group’’ and into written agreements and consents 
relating to the extension, modification, amendment or abro- 
gation thereof, which are referred to in paragraphs 73 
through 75 of this answer and to which the defendants beg 
leave to refer for the parties thereto and the terms thereof. 


73. They deny the allegations contained in paragraph 
93 of the complaint, except that they admit that on July 1, 
1920 AT&T entered into a cross-licensing agreement with 
General Electric, referred to in paragraph 71 of this 
answer, and an agreement relating to the extension to 
others of the rights and obligations of said cross-licensing 
agreement, to which defendants beg leave to refer for the 
terms thereof; that, under the latter agreement, AT&T 
had the right to extend licenses received by it to Western 
and that General Electric was empowered to extend licenses 
received by it to the Radio Corporation and, by later agree- 
ment, to Westinghouse, and that certain rights were so 
extended; that a dispute arose between the parties shortly 
after 1920, as to the scope of certain licenses granted, and 
that each party contended that it had been granted certain 
exclusive licenses under patents of the other parties, and 
that it had not granted such licenses to the other parties 
under its own patents, for the manufacture and sale of radio 
broadcast transmitting equipment and the furnishing of 
wire facilities used in connection with radio broadcasting; 
and that AT&T owned stock of the Radio Corporation for a 
period of about two years beginning in August, 1920. 
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74. They deny the allegations contained in paragraph 
94 of the complaint, except that they admit that in May, 
1924 AT&T made recommendations in writing to the Bell 
Operating Companies relating, among other things, to ap- 
plications made to them by radio stations for the inter- 
connection of Bell System wire circuits with privately owned 
wire circuits or circuits furnished by other wire using com- 
panies, and that in April, 1937 AT&T filed a tariff modifica- 
tion with the federal Communications Commission, and re- 
commended that Bell Operating Companies file similar tariff 
modifications, which permitted the interconnection of Bell 
System program transmission channels with wire facilities 
of others under certain conditions, to which written re- 
commendations and tariff modifications they beg leave to 
refer for the terms thereof. 


75. They deny the allegations contained in paragraph 
95 of the complaint, except that they admit that as of July 
1, 1926, AT&T entered into a cross-licensing agreement with 
General Electric and made certain other agreements related 
thereto, to which agreements they beg leave to refer for 
the terms thereof and for descriptions of the patent 
licenses granted; that a petition under the federal anti- 
trust laws was filed by the United States of America in 
May, 1930 against these defendants and others in which, 
among other things, the plaintiff attacked the validity of 
the agreements of July 1, 1920 and July 1, 1926 as constitu- 
ting violations of the Sherman Act; that, in the circum- 
stances hereinafter set forth in paragraphs 103 through 
109 of this answer and as part of an agreed disposition of 
said suit, the cross-licensing agreements of July 1, 1920 and 
July 1, 1926 were replaced by a cross-licensing agreement 
between AT&T and General Electric dated July 1, 1932, 
which agreement was expressly approved by the Depart- 
ment of Justice as being manifestly in the public interest 
and as removing all objection to the matters and things 
complained of as against these defendants in said suit 
and thereupon said suit was dismissed as to these defend- 
ants; and the defendants beg leave to refer to said agree- 
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ment of July 1, 1932 and its extensions for the terms 
thereof. 


76. They deny the allegations contained in paragraph 
96 of the complaint, except that they admit that the tech- 
niques now in use for the successful transmission of tele- 
vision over metallic circuits require that all frequencies, 
from the lowest to the highest, be transmitted simulta- 
neously at equal speed and with equal attenuation or loss 
of power; that AT&T has been engaged in the installation 
of a nationwide network of coaxial cable since prior to 
1944; that this coaxial cable network is capable of trans- 
mitting several hundred simultaneous telephone conversa- 
tions, and most of the network is also capable of trans- 
mitting television signals; and that approximately 7,900 
miles of coaxial cable had been installed by AT&T or were 
in process of installation as of July 1, 1948. 


77. They deny the allegations contained in paragraph 
97 of the complaint, except that they admit the execution 
of the aforesaid cross-licensing agreements dated July 1, 
1920 and July 1, 1932 between AT&T and General Electric, 
and the extensions thereof, to which agreements and exten- 
sions they beg leave to refer for their terms and for descrip- 
tions of the patent licenses granted. 


78. They deny the allegations contained in paragraph 
98 of the complaint, except that they admit that as of July 
1, 1926, AT&T and the Radio Corporation entered into an 
agreement relating to the furnishing of wire facilities to 
radio broadcasting networks, which is one of the agree- 
ments referred to in paragraph 75 of this answer, and that 
certain tariffs have been filed by AT&T and Bell Operating 
Companies relating to the same subject, to which agree- 
ment and tariffs they beg leave to refer for the terms 
thereof; that AT&T and Bell Operating Companies have 
furnished wire network facilities for radio broadcasting 
to the Radio Corporation and other companies; and they 
admit, on information and belief, that members of the 
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‘Radio Group’’ terminated certain contracts and agree- 
ments with non-Bell companies for the furnishing of wire 
facilities to avoid infringement of patents of the Bell 
System. 


79. They deny the allegations contained in paragraph 
99 of the complaint, except that they admit the execution of 
patent license agreements with Western Union in 1924, 
with ISEC in 1925, with the Telegraph Construction and 
Maintenance Co., Limited, dated February 4, 1926, and with 
Submarine Cables, Limited, dated August 14, 1936, to which 
agreements they beg leave to refer for the parties thereto 
and the terms thereof and for descriptions of the licenses 
granted; and that in 1925 Western, pursuant to a license 
agreement with Western Union, received a royalty of 20¢ 
per pound of loaded conductor in the cable made for Western 
Union, and sold inductive loading materials for such cable. 


80. They deny the allegations contained in paragraph 
100 of the complaint, and refer to paragraphs 16 through 18 
of this answer for a correct statement of the effects of the 
unification of research and development, manufacturing and 
operation within the Bell System. 


81. They deny the allegations contained in paragraph 
101 of the complaint, except as follows: They allege that 
Western’s prices are maintained at levels designed to pro- 
vide earnings which, though fluctuating from year to year, 
will over a period of years average a reasonable return 
on its investment devoted to Bell System business, and that 
this policy has resulted in prices lower than the prices of 
other manufacturers of comparable equipment. They admit 
that Western’s prices in certain instances have been in- 
creased during periods of depression when prices generally 
were being reduced, and have been reduced during periods 
of business activity when prices generally were being in- 
creased. They allege that cost of production generally 
controls Western’s prices of individual items or types of 
equipment, but admit that the relation of the prices of 
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individual items or types of equipment to their costs of 
production has not been entirely uniform. 


82. They deny the allegations contained in paragraph 
102 of the complaint and allege that the Bell System has 
made outstanding advances in the art of telephony, and 
has introduced new developments, with proper regard to 
improvement of the service and economy of operation and 
at the same time to the avoidance of increased costs to the 
public from unjustified capital investment. 


83. They admit the allegations contained in paragraph 
103 of the complaint, except that they allege that improve- 
ment in quality and reduction in cost have also depended 
to a great extent upon developments other than efficient 
transmitting and receiving devices, and that there are, in 
addition to the efficiency of sound and electrical conversion 
in the transmitter and receiver, other considerations which 
determine the size of the wire which is used. 


84. They deny the allegations contained in paragraph 
104 of the complaint, except as follows: They allege that 
Bell System research and development has at all times been 
directed to the improvement of telephone transmission; 
that, although control of sidetone was for many years sub- 
sidiary in importance to other transmission problems, it 
was one of the problems successfully dealt with in such 
research and development; and that means for controlling 
sidetone have been made available as soon as it could be 
determined that equipment for this purpose might be em- 
ployed advantageously. They admit that the term sidetone 
is applied to the reproduction in a telephone receiver of 
sounds entering the transmitter of the same telephone set, 
including such reproduction of the speaker’s own voice and 
of room noises; that when sidetone is excessive it gives the 
effects alleged; that a patent which could be applied to the 
development of an anti-sidetone circuit was purchased by 
AT&T in 1890; that anti-sidetone circuits were patented 
by Bell System engineers between 1890 and 1906 and that 
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several such circuits were patented in 1918. They allege that 
an anti-sidetone circuit was introduced in operators’ sets 
about 1900 and that the modern anti-sidetone circuit was 
standardized and made available for both hand telephone 
sets and desk telephone sets in 1931. 


85. They admit the allegations contained in paragraph 
105: of the complaint, except as follows: They allege that 
early efforts of Bell System engineers to develop a satis- 
factory hand telephone set met with serious technical diff- 
culties, and that the hand sets available in 1907 and for a 
number of years thereafter would have given inferior ser- 
vice. They admit that some Bell System improvements in 
transmitters and receivers were related closely to the change 
in design of the subseriber’s telephone set from the desk 
stand type to the hand set type, but they allege that many 
such improvements were not related thereto. They deny 
that utilization of Bell System improvements in transmit- 
ters or receivers has been unnecessarily delayed or that 
there has been inferior service at higher costs as alleged; 
that development of the modern hand telephone set started 
in this country about 1898; that the reason for stopping 
the introduction of hand telephone sets in 1907 was the 
alleged general change in management policy or that there 
was such a change. 


86. They admit the allegations contained in paragraph 
106 of the complaint, except as follows: They allege that 
as a result of research and development work by Bell Sys- 
tem engineers a hand telephone set was introduced in 
1927, and that improved sets were made available in and 
after 1932. They deny that development of the hand tele- 
phone set was not resumed until 1917 and allege that it 
was resumed as early as 1910, and allege that plant econ- 
omies to be attained through the improvement of sub- 
scribers’ telephone sets have at all times occupied the 
attention of the management. 


87. They admit the allegations contained in paragraph 
107 of the complaint, except as follows: They allege that 
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the sale in 1927 to the Bell Operating Companies of trans- 
mitters, receivers and induction coils used by such com- 
panies in rendering telephone service was an appropriate 
and proper transaction, and that the accounting therefor 
was in accordance with the system of accounts then pre- 
scribed by regulatory authority; that the prices paid 
were fair and reasonable and that the transactions did 
not result in any increase in the cost to the user of tele- 
phone service. They deny that these transactions had 
any relation to the introduction of the hand telephone 
set or that its introduction rendered the transmitters, re- 
ceivers and induction coils of the desk or wall telephone sets 
obsolete; that the operating companies suffered losses as 
alleged; or that the reduction in the fee paid under the 
license service contract represented solely AT&T ’s savings 
in carrying charges on its investment in transmitters, re- 
ceivers and induction coils and in annual maintenance and 
depreciation charges; and they allege that said reduction 
was from 4% to 2% of gross telephone operating revenues. 


88. They admit the allegations contained in paragraph 
108 of the complaint, except as follows: They deny that 
the improvements in the Bell System combined telephone 
set, which in fact was introduced in 1936, were embodied in 
the ‘*‘Monophone’’ introduced by Automatic Electric Com- 
pany in 1925 or that the ‘‘Monophone”’ represented any 
material improvement in design when it was introduced 
or had the advantages alleged; they deny the allegations 
contained in the last sentence of paragraph 108 of the com- 
plaint, except that they admit that the Bell Operating Com- 
panies had purchased hand sets in the amount of $50,000,000 
between 1925 and 1938. 


89. They deny the allegations contained in paragraph 
109 of the complaint. 


90. They admit the allegations contained in paragraph 
110 of the complaint, except as follows: They allege that 
direct nationwide toll dialing was impracticable until the 
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development by the Bell System, starting about 1937, of 
suitable crossbar switching systems and signaling arrange- 
ments for this purpose, and that the comprehensive plan 
for nationwide direct dialing by operators, which was an- 
nounced in 1945, was made at the earliest practical date. 
Prior to the development of such switching systems and sig- 
naling arrangements, however, direct dialing of toll calls 
by operators and subscribers was practicable in limited 
areas and direct dialing of toll calls by operators in the Bell 
System was first introduced in 1918, and direct dialing of 
toll calls by subscribers in 1930. The defendants allege that 
they are without knowledge or information sufficient to 
form a belief as to whether installations of automatic toll 
boards in Europe or South America were, in 1934 or 
thereafter, large within the meaning of the complaint, but 
deny that savings could have been effected in the United 
States in the cost of nationwide toll operations by the use 
of such automatic or semi-automatic toll equipment as was 
available prior to the development of crossbar toll switch- 
ing equipment, or that savings could have been effected in 
the United States as alleged in other toll operations by the 
use of automatic toll equipment at an earlier time than such 
use was in fact made by the Bell System. 


91. They deny the allegations contained in paragraph 
111 of the complaint, except as follows: 


They allege that automatic exchange switching became 
economically advantageous for use in medium-sized Bell 
System exchanges about 1919, at which time step-by-step 
automatic switching equipment (with appropriate modifica- 
tions developed by the Bell System at that time) was satis- 
factory for such medium-sized exchanges and was stand- 
ardized for this use, the equipment being purchased from 
Automatic Electric Company. Although the need for auto- 
matic exchange switching had existed earlier in the case 
of large city exchanges, the step-by-step equipment then 
available was unsuitable for these exchanges and Bell 
System research, which had been continuously directed 
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to the problem since the early 1900s, resulted in the de- 
velopment of the panel dial type of automatic exchange 
switching equipment which was standardized for large 
city exchange use in 1917. Production of this equipment 
was undertaken as rapidly as wartime conditions permitted 
and the first panel office was placed in service in 1921. Be- 
tween 1921 and 1938 panel dial type equipment was in- 
stalled in most of the large exchanges in the country. 

They admit that cost studies made in 1917 and at other 
times indicated savings in operating costs of panel dial type 
equipment as compared with manual switchboards; that the 
actual costs of panel dial type equipment for the first instal- 
lations exceeded such estimates, for the reasons alleged 
among others; and that step-by-step equipment had been 
manufactured and sold to non-Bell companies by Auto- 
matic Electric Company since 1904. 


92. They deny the allegations contained in paragraph 
112 of the complaint, except as follows: They admit that 
by 1922 both AT&T and Western had spent large sums in 
the development of panel dial type equipment and in prepa- 
ration for its manufacture on a large scale, and that to 
this extent the management of AT&T was committed to 
its use. They allege that no satisfactory alternative equip- 
ment for large city exchanges was then available. They 
admit that the various types of automatic systems are quite 
similar in their overall functions, but differ in the mechan- 
isms employed, which may affect manufacturing costs, 
maintenance expense and quality of service, but they allege 
that such automatic systems differ also in other respects 
and that the flexibility in providing the operating features 
necessary to the economical operation of a large city ex- 
change, which is embodied in a sender system such as the 
panel dial system, cannot be obtained in a non-sender 
system, such as the step-by-step system was prior to 1923. 
They admit that the Bell Operating Companies introduced 
panel dial type equipment into their large city exchanges 
as rapidly as possible because of the urgent need for such 
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equipment. They admit that, along with the development 
of the crossbar type of switching equipment, Western in 
1938 discontinued the manufacture of panel dial type equip- 
ment except for replacements and additions to existing 
equipment installations of that type. 


93. They admit the allegations contained in paragraph 
113 of the complaint, except that they deny the allegations 
contained in the last sentence thereof; they allege that West- 
ern’s loss on sales of panel dial type equipment occurred 
during the period when such equipment was first being 
introduced into the System and that subsequently costs and 
prices. were reduced very substantially and most of the 
panel dial type equipment was sold profitably at these 
lower prices. 


94. They deny the allegations contained in paragraph 
114 of the complaint. 


95. They admit the allegations contained in paragraph 
115 of the complaint, except as follows: 


They allege that at all times the Bell System has en- 
gaged in the development of more efficient and economical 
switchboards to meet the varying requirements of manual 
offices, and has from time to time introduced various oper- 
ating mechanisms designed to improve the speed and effi- 
ciency of service. The operating ‘‘features’’ referred to 
in paragraph 115 of the complaint in connection with the 
Kellogg switchboard are an unrelated group of operating 
mechanisms, some having little or no value and some having 
value only under certain limited operating conditions, some 
of them being Bell System developments and others being 
independent developments. The Beli System has not stand- 
ardized and could not properly standardize any one manual 
switchboard incorporating a single set of ‘‘features’’ for 
all manual offices in the Bell System, because the require- 
ments of each office depend on numerous factors, among 
which are the number of lines and the volume and distribu- 
tion of traffic. Where useful, the ‘‘features’’ referred to 
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in paragraph 115 of the complaint were used in Bell System 
switchboards long prior to 1924. 

They deny that Bell System manual switchboards 
remained virtually unchanged from 1901 to 1924; or that 
the independent switchboard introduced in 1914 could 
handle from 5% to 50% more telephone calls per hour than 
the existing Western type of manual board, with the same 
number of operators; and they allege that switchboards 
sold by Western to its non-Bell trade were not more eco- 
nomical than those sold to Bell Operating Companies for use 
under comparable conditions. 


96. They deny the allegations contained in paragraph 
116 of the complaint, and they allege that all four of the 
operating features therein referred to were introduced into 
Bell System switchboards at various times, that the flash- 
ing recall and automatic call registration were never aban- 
doned, that automatic disconnect was abandoned because 
it proved to be unsatisfactory, and that the only such 
feature which was abandoned by reason of patent diffi- 
culties was the feature referred to in the complaint as 
non-interfering operators answering, the abandonment of 
which did not impair the efficiency or economy of the 
service. 


97. They deny the allegations contained in paragraph 
117 of the complaint, except as follows: They admit that 
the No. 11 manual switchboard was standardized in 1924 
for Bell System use under operating conditions appropriate 
to such use, and that it incorporated, among others, some 
features similar to those found in the Kellogg and Strom- 
berg switchboards. They allege that the type of straight- 
forward trunking developed by Kellogg was unsatisfac- 
tory for Bell System use and was. never adopted by 
the Bell System, and that the type of straightfor- 
ward trunking adopted by the Bell System in 1925 
was developed by Bell System engineers. They admit that 
since 1914 more than 900 manual central office switchboards, 
of widely varying types and for use under widely varying 
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operating conditions, have been purchased from Western 
by Bell Operating Companies and installed in their plants 
at a cost of more than $240,000,000. 


98. They deny the allegations contained in paragraph 
118 of the complaint, except as follows: They allege that 
research and development on unattended dial central office 
equipment was undertaken by the Bell System as soon as 
it was justified by prospective economies in the operation 
of small exchanges; that several types of such equipment, 
both of Beli System and independent manufacture and 
design, have been placed in service by the Bell Operating 
Companies, but that installation of available unattended 
dial central office equipment has not been practical for a 
number of Bell System exchanges of under 1,000 stations, 
for the reasons, among others, that such installation is 
practical only if the office can be economically connected 
to a central office attended by operators, and only if the 
subscriber lines are short enough to come within the dial- 
ing and signaling capabilities of the equipment. They ad- 
mit that in 1916 the Automatic Electric Company, and in 
1918, the North Electric Manufacturing Company, began to 
supply to independent telephone operating companies, small 
automatic switching units for use without resident attend- 
ants in small telephone exchanges or as small central office 
units in large telephone exchange areas; that the field of 
application of unattended dial central office equipment was 
largely in exchanges of less than 1,000 stations; that in 
1928 there were approximately 4,750 Bell exchanges of 
under 1,000 subscribers’ lines each out of a total of approxi- 
mately 5,500 exchanges, and in 1933 approximately 3,800 of 
6,000 Bell exchanges then in service were serving less than 
500 stations each; and that many of these small exchanges 
were operated by the Bell companies at losses. 


99. They deny the allegations contained in paragraph 
119 of the complaint except as follows: They admit that the 
types of automatic central office equipment manufactured 
by Western during the period alleged were neither suit- 
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able nor intended for application to small exchanges of 
under 1,000 stations; that one of the types of unattended 
dial equipment developed by Bell Laboratories proved less 
economical for Bell System use than other available types 
of such equipment; that small automatic units designed and 
manufactured to Bell System requirements by the Auto- 
matic Electric Company were standardized in 1933; and 
that other types of unattended dial equipment, designed and 
manufactured by Automatic Electric Company and North 
Electric Manufacturing Company, were placed in service 
by various Bell Operating Companies at various times. 


100. They admit the allegations contained in paragraph 
120 of the complaint, except that they deny that Western 
fixes the prices charged by Graybar, or that until recently 
Western controlled the management of Graybar through 
ownership of securities including preferred stock, and they 
refer to paragraph 42 of this answer for a statement of the 
purpose for which Graybar was organized. 


101. They deny the allegations centained in paragraph 
121 of the complaint, except that they admit that inde- 
pendent manufacturers and distributors of telephone equip- 
ment are primarily dependent on sales outside the Bell 
System. 


102. They deny the allegations contained in paragraphs 
122 through 126 of the complaint. 


SPECIAL DEFENSE 


103. On May 13, 1930, the plaintiff herein filed a petition 
in equity against these defendants and others in the United 
States District Court for the District of Delaware, charg- 
ing violations of the Act of Congress of July 2, 1890 (26 
Stat. 209), known as the Sherman Act. An amended and 
supplemental petition was filed in the same cause on March 
7, 1932. Said cause is hereinafter called the Delaware suit. 
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104. In the Delaware suit the plaintiff alleged, among 
other things, that in violation of the antitrust laws of the 
United States (1) these defendants had entered into cer- 
tain agreements with General Electric Company, Westing- 
house Electric & Manufacturing Company, Radio Corpora- 
tion of America and others, as a result of which these de- 
fendants had exclusive rights under existing and future 
patents of all the parties to the agreements to make, use 
and sell electrical apparatus and devices in certain fields; 
and (2) these defendants had secured a virtually complete 
monopoly of the manufacture and sale in the United States 
of the class of electrical apparatus and devices with re- 
spect to which these defendants had such patent rights, 
expressly alleging that by a virtually complete monopoly 
there was meant the doing of 90% or more of that particular 
business in the United States. 


105. The class of electrical apparatus and devices as 
to which these defendants were thus alleged to have se- 
cured an unlawful monopoly is the same class of electrical 
apparatus and devices comprised in the terms telephones, 
telephone apparatus and equipment as used in the com- 
plaint herein. Therefore, the allegation in this suit that 
these defendants have monopolized the manufacture and 
sale of telephones, telephone apparatus and equipment in 
the United States in violation of the Sherman Act charges 
the same offense as was charged against them in the Dela- 
ware suit and asserts the same cause of action. Other 
matters alleged in the Delaware suit as violations of the 
Sherman Act are likewise asserted in this case as such 
violations. 


106. After extended negotiations between the defend- 
ants and representatives of the Attorney General of the 
United States seeking to agree upon action of the defendants 
which would satisfy the Attorney General that there was 
no longer basis for charges of violation of the Sherman 
Act, an agreement was reached under which the suit was 
to be dismissed as against these defendants and certain 
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others and a consent decree was to be entered as to the re- 
maining defendants. Pursuant to this agreement the afore- 
said license agreements of which complaint had been made 
were replaced by substitute license agreements dated July 
1, 1932, which had been approved by the Attorney General. 


107. The proposed disposition of the suit was submitted 
to the United States District Court for the District of Dela- 
ware on November 21, 1932. These defendants thereupon 
filed a second supplemental answer, setting forth the mak- 
ing of said substitute agreements, exhibiting copies, thereof 
and praying that the suit be dismissed as to these defend- 
ants; and there was presented to the court a stipulation of 
the other parties agreeing to the dismissal as to these de- 
fendants and to the entry of the proposed consent decree. 
In open court the Special Assistant to the Attorney General 
in charge of the case set forth the proposed disposition of 
the suit and the reasons therefor. In support of the pro- 
posed dismissal as to these defendants, he stated that said 
substitute agreements were manifestly in the public interest 
and contained none of the features which were deemed 
objectionable in the earlier agreements; and that by reason 
of said substitute agreements the situation as to these de- 
fendants of which the government complained had been 
corrected. Upon motion of the plaintiff an order of dis- 
missal was entered as to these defendants and certain others 
and the consent decree was entered as to the remaining 
defendants. 


108. Subsequently, on July 31, 1942, the plaintiff filed 
a motion in the Delaware suit, which was served on these 
defendants as well as on the parties to the consent decree 
of November 21, 1932, in which the plaintiff moved the court 
to vacate said consent decree and certain decrees subse 
quent thereto and to dismiss the suit without prejudice. 
The court upon consideration of the nature and effect of 
the adjudication of November 21, 1932, denied the motion 
for the reasons set forth in an opinion reported in 46 F. 
Supp. 654. 
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109. The dismissal of the Delaware suit as to these de- 
fendants on November 21, 1932, constituted a final deter- 
mination of all causes of action then asserted against them, 
and is a bar to further litigation of such causes of action 


and all issues arising or which could have arisen in the 
determination of such causes of action. 


Wuererore, the defendants pray that the complaint be 
dismissed. 


PITNEY, Harpin & Warp, 
By Wa.upron M. Warp, 
Attorneys for the Defendants, 
744 Broad Street, 
Newark 2, New Jersey. 


JoHN W. Davis Eurnv Roor, JR. JoHn H. Ray 
THEODORE KIENDL JOHN E. F. Woop T. Brooke PrRIcE 
Sruart N. Scorr Wa.uter L. Brown 


Of Counsel. 
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Appendix A. 


THE BELL OPERATING COMPANIES 
(As of March 31, 1949) 





Name of Company 


New England Telephone and Tele- 
graph Company 

The Southern New England Tele- 
phone Company 


New York Telephone Company.......... 


New Jersey Bell Telephone Company 

The Bell Telephone Company of 
Pennsylvania 

The Diamond State Telephone Com- 
pany 

The Chesapeake and Potomac Tele- 
phone Company 

The Chesapeake and Potomac Tele- 
phone Company of Baltimore City 

The Chesapeake and Potomac Tele- 
phone Company of Virginia 

The Chesapeake and Potomac Tele- 
phone Company of West Virginia 


Southern Bell Telephone and Tele- 
graph Company 


The Ohio Bell Telephone Company.... 
The Cincinnati & Surburban Bell 
Telephone Company 
Michigan Bell Telephone Company.... 
Indiana Bell Telephone Company...... 
Wisconsin Telephone Company........... 
Illinois Bell Telephone Company........ 
Northwestern Bell Telephone Com- 
pany 
Southwestern 
pany 


Bell Telephone Com- 


The Mountain States Telephone and 
Telegraph Company 


The Pacific Telephone and Telegraph 
Company 


Bell Telephone Company of Nevada 











Percent- 
age of 
Votin 
Stock 
Owned 
by 
AT&T | Territory 
| aot Sead oe al, 
68.92 Maine, Massachusetts, New Harmp- 
shire, Rhode Island and Vermont. 
26.67 Connecticut! 
100 New’ York and a small part of 
Connecticut. 
100 New Jersey 
100 Pennsylvania 
100 Delaware 
100 District of Columbia 
100 Maryland 
100 Virginia 
100 West Virginia 
100 Alabama, Florida, Georgia, Ken- 
tucky,! Louisiana, itsissent. 
North Carolina, South Carolina and 
Tennessee. 
99.993 Ohio? 
29.76 Cincinnati, Ohio, and vicinity and 
Covington, Kentucky, and vicinity. 
99.992 Michigan 
99,992 Indiana? 
100 Wisconsin 
99.31 Illinois, and a small part of Indiana. 
100 Iowa, Minnesota, Nebraska, North 
Dakota, South Dakota. 
99.992 Arkansas, Kansas, Missouri, Okla- 
homa, Texas,! and a small part of 
Illinois. 
77.84 Arizona, Colorado, Idaho,1 Montana, 
New Mexico, Utah, Wyoming, and 
a small part of Texas. 
87.93 California, Oregon, Washington, and 
a small part of Idaho. 
Footnote 3 | Nevada. 


1A small part of this State is served by one of the other companies. 
* Balance held by directors. 
® Stock owned 100% by The Pacific Telephone and Telegraph Company. 
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WESTERN’S 1947 SALES TO BELL 
OPERATING UNITS 
of 


TELEPHONES AND TELEPHONE APPARATUS, 
EQUIPMENT, MATERIALS AND SUPPLIES, 
AND RELATED SERVICES. 


I. Telephones, Telephone Apparatus and Equipment 


(a) Central office and associated equipment 


BINGE, sicatitgsiiickssitbncepunil cuties $351,255,000 
Equipment specifications ..............------+ 18,189,000 
SIRO TIIO é siccsieiths-bclkaneeiiohs pian, 114,195,000 
RUT cic nn cochnchacibicsl duciiinamigiadaiane $483,639,000 
(b) Telephones and other station apparatus 74,270,000 
(c) Radio telephone apparatus........................ 11,224,000 
CG) Spelt y ItG. 2552 ; 450,000 
i vemntaitetted ssecienaseiahdesadeaaiiddiodad $569,583,000 
II. Telephone Materials 
(&) Cables ard: Wit@6 ci... coccscncnscccssssesesosnces $123,722,000 
(b) Other outside plant.............  ssiahieniiapcniaieala 98,798,000 
ON neal $182,520,000 
Ree. a ee INO pidititihenindescncecnsmncseneceeatindtinti $120,092,000 
IV. Repairs and Special Services 
(tad TUN isis tt Ec carnitecncdnt abd $ 18,102,000 
CD} SUCRE QUOI scaiicitssttcecmnindnnggeinili beatin 4,279,000 
Te oe yh ee A oe $ 22,381,000 
SE BNE iciecsiccdoccsncciieiienianane $894,576,000* 


* Excludes sales of telegraph apparatus, equipment and associated materials 
amounting to $8,279,000. Total sales to Bell operating units in 1947 were 
$902,855,000. 
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Appendix C. 


WESTERN’S LARGER MANUFACTURING PLANTS 
(As of March 31, 1949) 


Location of Plants Principal Products Manufactured 


Hawthorne Works 








M cn igo, LIl Panel, tep-by-step and crossbar switching 
equipment, exchange area cable, copper lin 
wire, switch! rd lamps, loading « 

Branch Shops 

Duluth : ps, Duluth, Minn Multi-contact relay switches, and assembl 
| and wiring of crossbar switching equipment 

St. Paul Shops, St. Paul, Minn | Fuses, protectors, cable terminals, connect 
blocks, and step-by-step switching equipment 

Lincoln Shops, Lincoln, Neb | Step-by-step switching equipment. 

Clearing Shop, Chicago, [Il. t wire and strand, pole line hardware 

Archer Avenue Shops, icago, Ill Telephone sets and miscellaneous station appa 


47th Street Shops, Chicago, IIl . | Power boards, fuse panels, sl tn | fabrica 











t ana finishing 
Kolmar ps, Chicago, IIl Keys, jacks. heat coils, and message registers 
Homan ps, Chicago, I ! g $ 1 equipn 
| il cable for th panel and step-by-ste] 
| switching equipment 
Speedway Shops, Speedway 2 
Ind. . ehtebscigee sdeedobatee Telephone sets and protect 
Kearny Works 
Main Plant, Kearny, N. J in Manual and toll s hbo $ : equi 
ment, telephor te pe ex 
< ing area Ca nd toll i R 
equipment. 


Branch Shops 
Queensboro Shop, Middle Villag« 


N ws i lep ne booths r 1 m™m ne is W lwork 


Haverhill Shoy | hill, M transformers, networks ; esistances 
Marion Shops, J« City, N. J Pow I is, fuse panels, rectifiers and micr 


wave radio relay equipment. 
Point Breeze Works 


[ain | nt. Raltim > fd c 1 ie her 6 
Main ant, baitimore, Md . I igs, rubber <¢ I 





1 ll ca 
icluding coaxial, and exch area cat 
Branch Shop 
Telephone Apparatus Shops—Airport 
Building, Baltimore, Md - | Protectors, cable terminals, { term { 
N dial P. B. X. a k equ t 


Tonawanda Plant, Buffalo, N. Y. witchboard wire and cable, enameled wire, and 
I ry cabi ior diai switching systems, 

Allentown Plant, Allentown, Pa Vacuum ibe glow, ballast and resistan 
lamps tors, resistors, thermistors and 





Radio S$! 


Winst alem, N. ¢ i Coils, power line carrier, mobile radio t phone 





sets and electronic equipment for the arme 
“¢ 
Burlington, N. C Microwave and other radio communication equif 
a ment and sound reproducing systems, 
Subsidiaries 
Teletype i steatie nting telegraph equipment 
Nassau ny, 
Incory N. X I m of 1 $1 1 | 
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CONSENT DECREE 


IN THE 


ited States District Court 
For THE District or NEw JERSEY. 


Unitep States or AMERICA, 
Plaintiff, 


v. 
7 ? Civil Action No. 17-49, 
WestTERN ELectric Company, INcor- 
PORATED, and AMERICAN TELEPHONE 


AND TELEGRAPH COMPANY, 


Defendants. 


FINAL JUDGMENT. 


Plaintiff, United States of America, having filed its 
complaint herein on January 14, 1949; the defendants 


having appeared and filed their answer to such complaint 
itions thereof; and the parties, 


‘ 
< 


denying the substantive allege 
by their attorneys, having severally consented to the entry 
of this Final Judgment without trial or adjudication of any 
issues of fact or law herein and without this Final Judg- 
ment constituting any evidence or admission by any party 
in respect of any such issues; 
Now, THEREFORE, before any testimony has been taken 
herein, and without trial or adjudication of any issue of 
fact or law herein, and upon the consent of all parties 


hereto, it is hereby 
ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 


Hr 


This Court has jurisdiction of the subject matter herein 
The complaint states a claim 


and of all the parties hereto. 
upon which relief may be granted against each of the 
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defendants under Sections 1, 2 and 3 of the Act of Congress 
of July 2, 1890, entitled ‘‘An act to protect trade and com- 
merce against unlawful restraints and monopolies,’’ com- 
monly known as the Sherman Act, as amended. 


ois 


For the purposes of this Final Judgment: 


(a) ‘‘Western’’ shall mean the defendant Western 
Electric Company, Incorporated. 


(b) ‘A T & T”’ shall mean the defendant American 
Telephone and Telegraph Company. 


(c) ‘*Bell Operating Companies’’ shall mean the 22 
corporations listed in Appendix A attached to this Final 
Judgment, any other subsidiaries of the defendants 
engaged in furnishing common carrier communications ser- 
vices and the respective subsidiaries of and successors to 
each of the foregoing. 


(d) ‘‘Companies of the Bell System’’ shall mean 
A T & T, Western, their subsidiaries and the Bell Operat- 
ing Companies. 


(e) ‘‘Westrex’’ shall mean Westrex Corporation, a 
Delaware corporation. 


(f) ‘*Patents’’ shall mean United States letters patent 
except for the reference to foreign patents in Section X 


(12) (3). 


(x) ‘‘Bell System patents’’ shall mean patents owned 
or controlled by either of the defendants or any of their 
subsidiaries, and patents on inventions made in the course 
of their employment by employees of defendants and their 
subsidiaries (other than employees of subsidiaries exclu- 
sively engaged in the performance of contracts with the 
plaintiff) employed to do research, development or other 
inventive work, subject to any releases of rights to such 
employees prior to the date of this Final Judgment, and 
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shall include patents of others under which and to the 
extent to which either of the defendants or any of their 
subsidiaries may have the right to grant licenses. 


(h) ‘‘Equipment’’ shall mean apparatus, systems, 
materials, supplies, machines, tools and any other product. 


(i) ‘Common carrier communications services’’ shall 
mean communications services and facilities, other than 
message telegram service, the charges for which are sub- 
ject to public regulation under the Communications Act of 
1934, or any amendment thereof, or would be subject to such 
regulation thereunder if such a service or facility were 
furnished in interstate commerce; and shall also include 
any communications service or facility, other than message 
telegram service, the charges for which are or become sub- 
ject to regulation under existing or future laws of any state, 
territory, or the District of Columbia, but only in the juris- 
diction or jurisdictions in which the charges for such ser- 
vice or facility are subject to regulation. 


(j) ‘‘Associated companies’’ shall mean, as to defend- 
ants, the Companies of the Bell System, and as to any 
applicant, its subsidiaries. 


(k) ‘*Person’’ means any individual, partnership, cor- 
poration, association, firm, trustee or other legal entity. 


(1) ‘*Message telegram service’’ shall mean the elec- 
trical transmission by a common carrier of a message pre- 
sented to it at one of its public offices in written form or, if 
presented orally, reduced to written form by the carrier 
and delivered by the carrier to the addressee in written 
form or, if orally, by a reading of the written message by 
the carrier. 


(m) ‘*B-2 agreements’’ shall mean the license agree- 
ments dated July 1, 1932, made by either or both of the 
defendants with General Electric Company, Radio Corpo- 
ration of America, and Westinghouse Electric Corporation, 
or any of them, and all agreements supplementary thereto, 
and ‘‘other parties to the B-2 agreements”’ shall mean said 
companies, their subsidiaries, successors and assigns. 
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IIIf. 


The provisions of this Final Judgment, applicable to 
a defendant, shall be binding upon said defendant, its 
officers, agents, servants, employees, and attorneys, and 
upon those persons in active concert or participation with 
said defendant who receive actual notice of this Final 
Judgment by personal service or otherwise. 


IV. 


(A) The defendants are each enjoined and restrained 
from commencing, and after three (3) years from the date 
of this Final Judgment from continuing, directly or indi- 
rectly, to manufacture for sale or lease any equipment 
which is of a type not sold or leased or intended to be sold 
or leased to Companies of the Bell System, for use in fur- 
nishing common carrier communications services, except 
equipment used in the manufacture or installation of equip- 
ment which is of a type so sold or leased or intended to 
be so sold or leased; provided, however, that this Section 
shall not apply to the artificial larynx, by-products of 
reclamation of scrap, or equipment manufactured for the 
plaintiff, or for plaintiff’s prime or sub-contractors for the 
performance of contracts with plaintiff or sub-contracts 
thereunder. 


(B) After three (3) years from the date of this Final 
Judgement, the defendant Western is enjoined and restrained 
from engaging, either directly or indirectly, in any busi- 
ness not of a character or type engaged in by Western or 
its subsidiaries for Companies of the Bell System, other 
than (1) businesses in which defendant A T & T may engage 
under Section V hereof, (2) businesses in which Western 
is required to engage under this Final Judgment, and (3) 
any business engaged in for the plaintiff or any ogency 
thereof. 
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(C) No sale of any subsidiary or assets made neces- 
sary by this Section IV need be made otherwise than at a 
fair price and on reasonable terms nor shall it be made 
except to a person approved by this Court. Defendants 
may apply to this Court for an extension of the time estab- 
lished by this Section IV, upon notice to the plaintiff, 
and such extension may be granted upon a showing of 
good cause therefor. 


vs 


The defendant A T & T is enjoined and restrained from 
engaging, either directly, or indirectly through its subsidi- 
aries other than Western and Western’s subsidiaries, in 
any business other than the furnishing of common carrier 
communications services; provided, however, that this Sec- 
tion V shall not apply to (a) furnishing services or facili- 
ties for the plaintiff or any agency thereof, (b) experiments 
for the purpose of testing or developing new common 
carrier communications services, (c) furnishing cirenits to 
other communications common carriers, (d) for a period 
of five (5) years from the date of this Final Judgment, 
leasing and maintaining facilities for private communica- 
tions systems, the charges for which are not subject to 
publie regulation, to persons who are lessees from defend- 
ants or their subsidiaries of such systems forty-five (45) 
days after the date of this Final Judgment, (e) directory 
advertising, (f) advice or assistance to other communica- 
tions common earriers, or (g) businesses or services inci- 
dental to the furnishing by A T & T or such subsidiaries 
of common carrier communications services. 


Va 


The defendants are each enjoined and restrained from 
making or performing, directly or indirectly, any contract 
or agreement with any person whereby either defendant 
or its subsidiaries will have any right in any territory to 
act as distributor of any equipment manufactured or sold 
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by such person, or whereby such person will have any 
exclusive right in any territory to act as distributor of any 
equipment manufactured or sold by either defendant or its 
subsidiaries; provided, however, that this Section shall not 
prevent the defendants or their subsidiaries from buying 
any equipment for sale or lease to, or supplying any equip- 
ment to, the defendants’ associated companies or the plain- 
tiff, or prevent Westrex and its subsidiaries from acting 
as distributor to sound recording studios or outside the 
United States, nor shall this Section be deemed to prevent 
the disposition in any channels of trade of any equipment 
originally acquired for sale to defendants’ associated com- 
panies or to the plaintiff. 


VIl. 


The defendants are each enjoined and restrained from 
making, performing or enforcing, directly or indirectly, any 
contract or agreement with any independent telephone 
operating company under which such company is required 
to buy any equipment from them (but’this shall not apply 
to any specific purchase order or to any specific contract 
for the purchase of operating plant), or with any purchaser 
to limit, fix or control the prices to be charged by such pur- 
chaser on the resale of any equipment. 


VIII. 


The defendants are each enjoined and restrained from 
acquiring, directly or indirectly, any person engaged in 
the manufacture, distribution or sale of equipment useful 
in furnishing common carrier communications services, 
either by acquisition of securities thereof or by acquisition 
of its assets. 

Nothing in this Section VIII shall be construed to 
prohibit: 


(a) acquisition by either defendant of all or part of the 
securities or assets of its subsidiaries; 
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(b) formation of subsidiaries by either defendant and 
the transfer thereto of assets of either or of other sub- 
sidiaries of either ; 


(c) application to this Court, upon notice to the plain- 
tiff, for permission to acquire the securities or assets of a 
person engaged in such manufacture, distribution or sale, 
which may be granted upon a showing that the effect of 
such acquisition will not be substantially to lessen compe- 
tition or to tend to create a monopoly. 


Ix. 


Western is ordered and directed to maintain cost 
accounting methods that conform with such accounting 
principles as may be generally accepted and that afford a 
valid basis, taking into account the magnitude and com- 
plexity of the manufacturing operations involved, for deter- 
mining the cost to Western of equipment sold to A T & T 
and Bell Operating Companies for use by them in fur- 
nishing common carrier communications services. 


xX. 


(A) The defendants are each ordered and directed to 
grant or cause to be granted, to any applicant who shall 
make written application therefor at any time or from time 
to time, non-exclusive licenses under all claims of any, some 
or all existing and future Bell System patents to make, 
have made, use, lease and sell any or all equipment as 
desired by the applicant, such licenses (1) to be royalty- 
free, to persons other than the other parties to the B-2 
agreements, under all Bell System patents (other than 
patents of Teletypesetter Corporation) issued prior to 
the date of this Final Judgment, under which licenses or 
sublicensing rights were exchanged between the defendants 
and such other parties to the B-2 agreements, (2) to be at 
reasonable royalties to the other parties to the B-2 agree- 
ments under the aforesaid patents, except that such licenses 
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shall be royalty-free to any such other party during any 
period for which licenses granted by it to the defendants 
or either of them, of the scope and character which the 
defendants may require it to grant to them pursuant to 
this Section X (A), shall be royalty-free under ail patents 
issued prior to the date of this Final Judgment under 
which, and to the extent to which, such other party or its 
associated companies may have the right to grant licenses, 
and (3) to be at reasonable royalties to all persons under 
all other existing and future Bell System patents; but upon 
condition that the applicant shall grant to defendants at 
reasonable royalties licenses to make, have made, use, lease 
and sell such equipment useful in furnishing common car- 
rier communications services and such machines, tools and 
materials useful in manufacturing or operating any such 
equipment, as defendants may then designate in writing, 
under ali claims of any or all existing and future patents 
under which, and to the extent to which, the applicant or 
its associated companies may have the right to grant 
licenses. Except with the consent of the grantor of any 
license hereunder, no such license shall be under patents 
on inventions made more than five (5) years after the 
effective date of the license, but the applicant may make 
successive applications for licenses. Each grant of a 
license hereunder shall be for the unexpired terms of the 
patents under which such license is granted, or for such 
lesser period as the grantee shall elect, and shall include 
the right to sublicense the grantee’s associated companies 
for so long as they remain Associated companies. 

The provisions of this subsection (A) requiring the 
defendants to grant royalty-free licenses under certain 
patents shall not be deemed to constitute a finding, deter- 
mination or admission that such patents are without value 
or that the defendants are not entitled to full damages and 
an injunction in the case of infringement’ of any such 
patent by any unlicensed person. 


(B) Upon receipt of a written request for a license 
under the provisions of this Section, the defendant to whom 
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such request is addressed shall advise the applicant in writ- 
ing of the royalty, if applicable, which it deems reasonable 
therefor, and also of such licenses as defendants may 
specify under subsection (A) above. If the parties are 
unable to agree within ninety (90) days upon reasonable 
royalties or any other terms, the applicant or such defend- 
ant may apply to this Court for the determination of reason- 
able royalties and other terms, and the defendants shall, 
upon filing or receipt of notice of the filing of such appli- 
cation to this Court, promptly give notice thereof to 
the plaintiff. in any such proceeding the burden of 
proot shall be on the defendant to establish the reason- 
ableness of royalties or other terms requested by it, 
and on the applicant to establish the reasonableness 
of royalties or other terms requested by the applicant. 
Pending final determination of the foregoing, the appli- 
cant or said defendant may apply to this Court to fix 
interim royalty rates and other interim terms and con- 
ditions. If this Court fixes such interim rates, terms and 
conditions, such defendant shall then tender and the appli- 
cant may then accept an agreement under which licenses 
shall be granted, in accordance with such interim determi- 
nation, providing for the periodic payment of royalties, if 
applicable, at such interim rates for any manufacture, use, 
or sale under the patents involved. If the applicant fails 
to accept such license agreement or fails to pay interim 
royalties in accordance therewith such action shall be 
erounds for the dismissal of his application. 


(C) The defendants are each enjoined and restrained 
from including in any license granted by them any restric- 
tion or condition whatsoever limiting the exercise of the 
rights granted thereby except that the license may be 
personal and non-transferable and may be conditioned ox 
(1) payment of a reasonable royalty, if applicable, which 
shall be non-discriminatory as between licensees whose 
licenses are granted subsequent to the date of this Final 
Judgment, other than defendants’ associated companies, 
but the royalty provisions of agreements under which 
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licenses are exchanged and royalties are adjusted or 
eliminated to reflect a bona fide estimate of the values of 
such licenses shall not be deemed to discriminate between 
licensees, nor shall the bona fide compromise of claims for 
accrued royalty be deemed to be discriminatory, (2) sub- 
jection, to any grant of licenses and rights by applicant to 
the defendants, of patents of any company of which appli- 
cant is a subsidiary and subsidiaries ef any such company 
and of patents on inventions made in the course of their 
employment, after the effective date of the license agree- 
ment, by employees of any such company, applicant or any 
of its subsidiaries employed to do research, development or 
other inventive work, and (3) such other terms as this 
Court shall approve upon application by the defendants 
and notice to the plaintiff. If the applicant shall so request, 
any agreement in which licenses are exchanged between 
applicant and defendants shall fix a reasonable royalty for 
each license, where applicable, rather than providing for 
the adjustment or elimination of royalties. 


(D) Each license agreement executed pursuant to this 
Section X shall contain, if the licensor so requests, reason- 
able provisions requiring the licensee to keep records, sub- 
mit royalty statements and give appropriate license notices, 
and for periodic inspection of the books and records of the 
licensee by an independent auditor or any person accept- 
able to the licensee. 


(E) Each license agreement executed pursuant to this 
Section X shall provide: 


(1) That the licensee upon giving written notice to the 
licensor may cancel any such license for any specified equip- 
ment, but subject to paying accrued royalties. 


(2) If any licensee requests, that such licensee may at 
any time surrender its license under any specified patent 
or patents identified by number by written notice to the 
licensor, but subject to paying accrued royalties. If any 
licensee requests, the license agreement shall also provide 
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that upon such surrender the royalty rates shall be rene- 
gotiated if requested by the licensee in writing, and if there 
is a material difference between the reasonable value of 
the licenses granted to such licensee, including the patents 
affected by such surrender, and the reasonable value of 
such licenses without such patents, then such rates shall 
be reduced by an amount representing such difference. In 
event of disagreement whether a reduction should be 
allowed or the amount thereof, the matter may be deter- 
mined in the manner set forth in subsection (B) of this 
Section X. 


(3) If any licensee requests, a royalty-free grant of 
immunity under all foreign patents owned or controlled by 
the licensor or its subsidiaries relating to the sale or use 
abroad of equipment manufactured under the license 
granted pursuant to this Section X. 


(F') Each licensee of either defendant under a license 
agreement in effect at the date of this Final Judgment may 
cancel any licenses granted to it and its associated com- 
panies under such agreement by written notice to the 
licensor which shall terminate the obligation to pay royalty 
under the license agreement with respect to any equipment 
not manufactured, sold, leased or put into use under such 
licenses prior to such notice. Within sixty (60) days from 
the date of this Final Judgment, defendants shall mail a 
copy of the provisions of this Section X to all such existing 
licensees. 


(G) The defendants are each enjoined and restrained, 
except where this Court upon application by a defendant 
and notice to the plaintiff shall find good cause therefor, 
from directly or indirectly: 


(1) acquiring any license, grant of immunity or similar 
right under patents unless such license, grant of immunity 
or similar right shall be non-exclusive; 


(2) disposing of any patents, or rights thereunder, so 
as to deprive defendants of the power to grant or cause to 


26086 O—58—pt. 2, vol. 1- 14 
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be granted licenses as required under this Section X unless 
it be a condition of such disposition that the transferee 
shall observe the provisions of this Section X with respect 
to the patents and rights so acquired and shall file with this 
Court, prior to such disposition, an undertaking to this 
effect; provided, however, that this subsection (G@)(2) shall 
not be deemed to apply to (a) any transfer of patents or 
rights thereunder to the plaintiff or any agency thereof, 
or (b) a disclaimer, or a concession or other grant in inter- 
ference proceedings; or 


(3) granting or receiving any right to grant sub- 


licenses under patents except to the grantee’s associated 


companies for so long as they remain associated companies. 


XI. 


Western is ordered and directed, upon written request 
of any person, to furnish to such person a list, prepared as 
of January 1 of the year in which the request is made, of 
unexpired patents owned by either defendant or its sub- 
sidiaries, identified with the classification of the United 
States Patent Office on the date of issue of such patents. 


mee bs 


The defendants are each enjoined and restrained from 
acquiring, directly or indirectly, title to any patent owned 
or controlled by any person other than Companies of the 
3ell System and employees thereof, except where this 
Court, upon application by either defendant and notice to 
the plaintiff, shall find that otherwise the defendant could 
not obtain rights under the patent or that the only terms 
upon which the defendant could obtain non-exclusive 
licenses under said patent are unreasonable, provided that 
nothing in this Section XIT shall be construed to prohibit 
the acquisition of patents on inventions made by other per- 


sons pursuant to any research or development contract with 
any Company of the Bell System. 
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XIII. 


The defendant A T & T is enjoined and restrained from 
receiving from the defendant Western any payment of 
patent royalty in respect of the manufacture, lease or sale 
of equipment by Western to the Bell Operating Companies. 


maeBie 


(A) The defendants are each ordered and directed, 
upon written application at any time and from time to time, 
to furnish to any person domiciled in the United States and 
not controlled by foreign interests, licensed pursuant to 
Section X of this Final Judgment under any patents of 
either of the defendants, technical information relating to 
equipment specified in such application, to the extent and 
upon the terms hereinafter set forth. 


(B) The technical information so to be furnished shall 
be information relating to equipment manufactured by 
Western for sale or lease to Bell Operating Companies or 
A T & T for which the applicant is licensed pursuant to 
Section X of this Final Judgment, and shall consist, to the 
extent that the defendants shall have, and have the legal 
riglit to furnish, the same, of manufacturing drawings and 
specifications of the materials and parts comprising such 
equipment, and manufacturing drawings and specifications 
covering the assembly, wiring and acceptance test require- 
ments of such equipment. 


(C) The defendants are each enjoined and restrained 
from including in any agreement, under which technical 
information is furnished pursuant to this Final Judgment, 
any restriction or condition whatsoever limiting the exer 
cise of the rights thereby granted to use such information, 
exce sei that the right to use such information may be per- 
sonal and non-transferable and may be conditioned on (1) 
payment of a reasonable charge or charges which shall be 
non-discriminatory as between recipients of such informa- 
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tion pursuant to application made hereunder, other than 
defendants’ associated companies, (2) the furnishing by an 
applicant to Western, upon payment of a reasonable charge 
or charges therefor, of its own technical information of the 
character and scope of that furnished by Western, but only 
respecting equipments for which the applicant has licensed 
defendants pursuant to Section X of this Final Judgment, 
and (3) such other restrictions and conditions as this Court 
shall approve upon application by either defendant and 
notice to the plaintiff. 

Defendants’ obligation to furnish technical information 
in any case shall be subject to such restrictions as may be 
imposed at any time by any department or agency of the 
plaintiff for reasons of national security. 


(D) The reasonable charge or charges permitted by 
subsection (C) of this Section XIV shall be designed to 
reimburse the defendants or the applicant for the cost of 
gathering and reproducing the information furnished and 
for that proportion, if any, of the development expense 
that is reasonable and is properly allocable to the class of 
equipment with respect to which the information is being 
furnished. The amount by which such charge or charges 
collected by defendants shall exceed the cost of gathering 
and reproducing such information shall be credited to the 
development and related engineering expense accounts of 
Western. 


(EK) Each agreement under which technical information 
is furnished pursuant to this Final Judgment shall con- 
tain, if the party furnishing such information shall so 
request, reasonable provisions requiring the recipient of 
such information to keep records, submit statements 
respecting charges, keep such technical information confi- 
dential, and use such technical information only for manu- 
facture pursuant to the license granted to the recipient of 
such information under Section X of this Final Judgment, 
and providing for periodic inspection of the books and 
records of such recipient by an independent auditor or any 
person acceptable to such recipient. 
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(F) A party shall not be deemed, in connection with 
the furnishing of technical information pursuant to this 
Final Judgment, to have given any warranty against 
infringement of patents of others, or any warranty of suc- 
cess in connection with the use of such information. 


(G) In the event of disagreement as to the amount of 
the charge or charges payable under this Section XIV, the 
matter may be determined in the manner set forth in sub- 
section (B) of Section X of this Final Judgment. 


mes 


(A) The defendants are each enjoined and restrained 
from making, performing, enforcing or adhering to any 
contracts or agreements under which fields of manufacture, 
sale or distribution of any equipment are divided with 
others, provided that, subject to other provisions of this 
Final Judgment, an exchange of non-exclusive licenses and 
rights under patents, without more, between the defendants 
and others shall not be deemed to divide fields of manu- 
facture, sale or distribution of equipment. 


(B) The defendants are each enjoined and restrained 
from performing or enforcing any term or provision of 
any contract or agreement that (1) makes exclusive any 
licenses or other rights under patents, or (2) grants to one 
party the right to sue for infringement of the patents of 
another party. 


(C) The defendants are each enjoined and restrained 
from enforcing any restriction or condition on any licenses 
or other rights under patents granted by either of them, 
that (1) imposes maximum quantity or dollar limitations, 
or (2) restricts sales to designated customers (except where 
sales are limited to subsidiaries, under existing licenses, 
or to the plaintiff), or (3) restricts the price at which 
licensed equipment may be sold. 
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XVI. 


lor the purpose of securing compliance with this Final 
Judgment, duly authorized representatives of the Depart- 
ment of Justice shall, upon written request of the Attorney 
General, or the Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice to the prin- 
cipal office of either defendant, be permitted (1) reasonable 
access during the office hours of said defendant to all books, 
ledgers, accounts, correspondence, memoranda and other 
records and documents in the possession or under the con- 
trol of said defendant relating to any matters contained in 
this Final Judgment and (2) subject to the reasonable 
convenience of said defendant and without restraint or 
interference from it, to interview officers or employees of 
said defendant, who may have counsel present, regarding 
such matters, and upon request said defendants shall sub- 
mit such written reports as might from time to time be 
reasonably necessary to the enforcement of this Final 
Judgment. No information obtained by the means pro- 
vided in this Section XVI shall be divulged by any rep 
resentative of the Department of Justice to any person 
other than a duly authorized representative of such Depart- 
ment, except in the course of legal proceedings in which the 
United States is a party for the purpose of securing com- 
pliance with this Final Judgment, or as otherwise required 
by law. 


XVII. 


Jurisdiction is retained for the purpose of enabling any 
of the parties to this Final Judgment to apply to this Court 
at any time for such further orders and directions as may 
be necessary or appropriate for the construction or carry- 
ing out of this Final Judgment, or the modification or 
termination of any of the provisions thereof or for the 
enforcement of compliance therewith or for the punishment 
of violations thereof. Upon any such application by the 
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plaintiff, the plaintiff shall be deemed to have made a 
sufficient showing of a change in circumstances warranting 
appropriate modification of this Final Judgment if it shall 
show elimination hereafter, in a substantial number of 
states, of public regulation of charges for common carrier 
communications services. 

Jurisdiction is further retained for the purpose of 
enabling the plaintiff to apply to this Court at any time, 
without the necessity of showing any change in circum- 
stances, for orders under this Final Judgment: 


(a) requiring sales, at non-disecriminatory prices, of 
any telephone equipment manufactured by Western or its 
subsidiaries to independent telephone operating companies, 
or prohibiting or limiting sales of such equipment to such 


companies; and 


(b) requiring that any equipment manufactured by 
Western or its subsidiaries that is used by A T & T or any 


Bell Operating Company in furnishing a common earrier 


I 


communications service. other than telep! one equipment, 


shall be sold at non-diseriminatory prices to any person law- 


fully engaged in furnishing such a service in competition 
with them or in furnishing message telegram service, for 


use by such person in furnishing any such service; and 


(c) requiring that A T & T shall, and shall cause its 
subsidiaries to, continue to lease, to common earriers 
engaged in the message telegram business, on reasonable 
terms, cireuits required by such carriers for use in their 
business, to the extent that such circuits shall be reasonably 
available without further construction. 


Dated: January 24, 1956 


THOMAS FF. MRANEY 


United States District Judge 
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We hereby consent to the making and entry of the 
foregoing Final Judgment: 


For the Plaintiff: 


STanLeY N. Barnes 


Attorneys for Plaintiff 


For the Defendants: 


Pitney, Harpin & Warp 


by Watpron M. Warp, 


a member of the firm 


Attorneys for the Defendants 


For the defendant AMERICAN TELEPHONE AND TELEGRAPH 
CoMPANY 


Horace P. Movutton 


Its Vice President and General Counsel 


For the defendant Western Ewectric Company, 
INCORPORATED 


Water L. Brown 


Its Vice President and General Counsel 
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APPENDIX A. 


Bell Telephone Company of Nevada 

Illinois Bell Telephone Company 

Indiana Bell Telephone Company 

Michigan Bell Telephone Company 

New England Telephone and Telegraph Company 
New Jersey Bell Telephone Company 

New York Telephone Company 

Northwestern Bell Telephone Company 
Southern Bell Telephone and Telegraph Company 
Southwestern Bell Telephone Company 

The Bell Telephone Company of Pennsylvania 
The Chesapeake and Potomac Telephone Company 


The Chesapeake and Potomac Telephone Company of 
Maryland 


The Chesapeake and Potomac Telephone Company of 
Virginia 

The Chesapeake and Potomac Telephone Company of 
West Virginia 

The Cincinnati & Suburban Bell Telephone Company 

The Diamond State Telephone Company 

The Mountain States Telephone and Telegraph Company 

The Ohio Bell Telephone Company 

The Pacific Telephone and Telegraph Company 

The Southern New England Telephone Company 


Wisconsin Telephone Company 


Pandick Press, Inc., 22 Thames St.. New York 6. N. Y., U. S. A. 
(9237) 
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factured by others and from making any contract with any independent tele- 
phone company requiring it to buy equipment from defendants. 

Che complaint had also asked that A. T. & T. be divorced of its interest in 
Western Electric Co.; that Western Electric dispose of its 50 percent interesi 
in Bell Laboratories to A. T. & T.; that Western Electric be dissolved and its 
assets divided among three companies. Under the judgment entered today, 
Western Electric is left as the manufacturing arm of the Bell System, but it is 
restricted to that field, and A. T. & T. and the Bell operating companies are lim 
ited to furnishing communications services, the charges for which are subject 
to public utility regulation. If Western Electric were to be divorced from the 
Bell System, the reasonableness of the payments made by the Bell System tele 
phone companies for equipment and services would, in large measure, be removed 
as an issue in the ratemaking process. By leaving Western Electric as the manu- 
facturing arm of the Bell System, the regulatory bodies are left with adequate 
power to prevent excessive charges by Western Electric. To further insure this, 
the defendant Western Electric is ordered and directed to maintain cost-ac- 
counting methods which afford a valid basis for determining the cost to Western 
Electric of equipment sold to the Bell System. 

In commenting on the judgment, Mr. Brownell said 

The patent relief obtained in this decree is a long stride forward in the 
efforts of the Department of Justice to destroy the unlawful divisions of patent 
rights heretofore existing for many years in electronics. The decree makes 
available to any citizen all inventions and know-how of the Bell System. Thus, 
there is a sound basis for the expectation that the judgment will lead to a further 
expansion of the electronics art and that new enterprise will be encouraged to 
enter that field 

Stanley N. Barnes, Assistant Attorney General, head of the Antitrust Division 

id 

Under the decree, the operations of A. T. & T., Western Electric, and their 
subsidiaries are to be limited to that portion of the communications field which 
is subject to Federal, State, or local governmental rate regulation Within the 

mmunications field, today’s Judgment unde ke insure that the operations 
of the defendants will be regulated in the public interest At the same time the 
decree will not interfere with economies derived from efficient operation 


WESTERN ELECTRIC WII REMAIN IN L SYSTEM UNDER CONSENT DECREE 
SETTLEMENT OF ANTITRUST SUIT ALLOWS COMPANY TO KEEP ON WITH ITS REGULAR 
OR FOR REI rE, FPH NE COMPANTES 


Western Biectric can and will remain a part of the Bell System and keep right 
m doing its regular job of manufacturing, purchasing, distributing and installing 
for the Bell telephone companies. For Western Electric men and women that 
is the most important, and the most reassuring, result of the recently announced 
consent decree disposing of the antitrust suit which the Government, through 
the Department of Justice, had filed against Western Electric and A. T. & T 
in 1949. The consent decree was entered by the court on January 24, 1956 
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Excepting work for the Government and a few other exceptions, the decree so 
confines the future activities of the system. 

The Bell System is required, within 5 years, to discontinue the business of 
leasing and maintaining facilities for private communications systems for 
customers other than the Federal Government except where the charges are 
now, or in the future become, subject to regulation. 

Three vears after the date of the decree Western and its subsidiaries will 
be confined to the manufacture of equipment of a type sold to the operating 
companies of the Bell System except for business with the United States 
Government. This will not mean any material change in the company’s 
operations since outside of work for the Government nearly everything Western 
has been doing has been for the Bell System. 

Under the terms of the consent decree Western can sell to non-Bell com- 
panies only products of the sort which it manufactures for the Beil System. 
For many years Western has made some equipment available to others through 
a distributor but the amount has not been great. The independent telephone 
companies are mainly supplied by other manufacturers of telephone equipment. 
No change in Western’s policy regarding sales to independent telephone com- 
panies is required and none is contemplated. 

There is no restriction with respect to Western’s manufacturing tools and 
other items which it intends to use in the course of supplying the requirements 
of the Bell System but it cannot make a business of selling such items to others. 

Western’s subsidiary, Westrex Corp., which furnishes sound recording equip- 
ment in the United States and also sells theater equipment and other items 
abroad will have to be disposed of within 3 years if a purchaser can be found 
at a fair price and on reasonable terms. Other activities, not of a major 
character, may be discontinued but the business of Westrex will be the main 
thing to be disposed of. 

Western can continue to work for the Government on any job the Govern- 
ment asks the company to undertake. The decree specifically allows any unit 
of the Bell System to do any work for the United States Government and its 
agencies. 

The decree requires that Western Electric and A. T. & T. license all their 
present and future United States patents to all applicants at any time. This 
is in line with the licensing policy the companies have been following hereto- 
fore for they have stood ready to license all applicants at a reasonable royalty. 
However, licenses under almost all United States patents issued prior to 
January 24, 1956, must hereafter be licensed royalty free. This will cost the 
company some royalty revenue. Licensees can be charged reasonable royalties 
for the use of United States patents issued subsequent to January 24 and any 
foreign patents. 

Under another provision of the consent decree Western Electric must make 
available to patent licensees for reasonable compensation manufacturing draw- 
ings and specifications relating to equipment that Western Electric makes for 
the Bell System and which is covered by the licensees. 

The consent decree does not affect the general relationship among A. T. & T. 
and Western Electric, Bell Telephone Laboratories, and the associated com- 
panies that has been serving the communications needs of the Nation and 
the national defense for almost 80 years. That job has been growing and settle- 
ment of the antitrust suit permits the same kind of effective teamwork that 
has been responsible for the progress of the past. 
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House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, Keat- 
ing, Miller, wal McCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Milton Eisenberg, associate counsel. 

The CHarrMan. The committee will come to order. 

We will resume question of Mr. Price and Dr. Kelly. 

Mr. Maletz. 


Mr. Maerz. Mr. Chairman. 


TESTIMONY OF DR. M. J. KELLY, ACCOMPANIED BY HORACE P. 
MOULTON, T. BROOKE PRICE, AND HUGH B. COX, COUNSEL, AMERI- 
CAN TELEPHONE & TELEGRAPH C0O.—Resumed 


Mr. Maerz. Dr. Kelly, at the conclusion of your testimony yester- 
day, reference was made to a memorandum dated March 7, 1952, pre- 
pared by you and Mr. Beal, submitted to the Defense Department and 
requesting that all activity of the antitrust suit be suspended for the 
duration of the national emergency. Do you recall that testimony ? 

Dr. Ketiy. Yes. 

Mr. Maerz. Is it correct that in this memorandum you indicated 
to the Department of Defense that unless there were a suspension of 
the antitrust suit for the duration of the emergency, the time-consum- 
ing nature of the work required by key executives in the preparation 
and trial of the antitrust suit would seriously impair the ability of the 
Bell Telephone Laboratories and Western Electric to fulfill the ex- 
pectations of the Government as respects defense needs. 

Dr. Ketiy. Well, that was a fact. I don’t remember the wording. 

Can you tell me the page / 

Mr. Maerz. Would you refer to pages 14 and 15 of your memo- 
randum ¢ 

Dr. Ketiy. Thank you. 

Pages i4 and 15 go into detail of how we would be engaged in the 
defense activities. I don’t, for the moment, unless you want me to 
take the time to check those words—— 
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Mr. Maerz. Let the memorandum speak for itself. 

Mr. Chairman, at this point, I offer in evidence a letter dated 
March 7, 1952, from Mr. Price to Mr. Goodrich with an attached 
memorandum prepared by Dr. Kelly and Mr. Beal entitled “State- 
ment as to Interference with Defense Production Occasioned by 
Pending Government Antitrust Litigation Against Bell System 
Companies.” 

(The letter and memorandum referred to are as follows :) 


Marcu 7, 1952 
NATHANIEL H. GoopricH, Esq. 
Assistant General Counsel, Department of Defense, Washington, D C. 


DeaR Mr. GoopricH: With reference to Dr. Kelly’s talks with Secretary 
Lovett and Mr. Coolidge about the effect of the pending antitrust case upon 
the contribution of Bell Telephone Laboratories and Western Electric Co. to 
the military effort, I deliver to you herewith the following papers: 

An original and three copies of a statement signed by Dr. Kelly, as presi- 
dent of the laboratoriesfi and Mr. Beal, as vice president of Western Electric 
This supplements the brief memorandum previously left by Dr. Kelly and 
quotes in part from that memorandum. 

A printed copy of the Government's complaint and of the answer of the 
defendants in the pending antitrust case. 

At the same time there are being handed to you from Dr. Kelly two copies 
of a classified document prepared by him which gives a brief description of the 
more important projects which the laboratories has undertaken for the Armed 
Forces. 

Please let me know if we can be of further assistance by supplying information, 
or in any other way. 

Yours very truly, 

T. BROOKE PRICE. 


STATEMENT AS TO INTERFERENCE WITH DEFENSE PRODUCTION OCCASIONED BY 
PENDING GOVERNMENT ANTITRUST LITIGATION AGAINST BELL SYSTEM COM 
PANIES 


Through Bell Telephone Laboratories and Western Electric Co., the Bell 
System is heavily engaged in research, development and manufacture in aid of 
the national defense program. At the same time the System is being required 
to defend an antitrust suit brought by the Department of Justice, having as its 
main purpose the breaking up of the integrated organization throngh which 
research, development and manufacture are carried on within the system. The 
companies affected by this suit are convinced that its further prosecution at this 
time would result in serious impairment of their ability to fulfill their national 
defense obligations. The purpose of this memorandum is to bring the facts to 
the attention of the proper governmental authorities. 


NATIONAL DEFENSE ACTIVITIES OF BELL SYSTEM COMPANIES 


At the present time, Bell Laboratories and Western have on hand or in 
prospect over $1 billion of work directly for defense agencies of the United 
States Government. This work falls into two closely related classifications, 
research and development and manufacture. The research and development is 
conducted by Bell Laboratories and the manufacture is carried on by Western 
with the closest coordination between these two units of the system 

Throughout World War II the laboratories were extensively engaged in the 


development and design of new military weapons and systems for the armed 
services and acquired an extensive background in this vital work. At the end 
of the war projects then in hand were closed out in cooperation with the services 


and a long-range program of research and development on new instruments 
of war was undertaken. Prior to Korea, some $65 million had been expended 
on this program The rapidly expanding scope of the work since then is 
described in the following excerpts from a separate memorandum submitted t 
the Department of Defense by Dr. Mervin J. Kelly, president of the Bell Tele 
phone Laboratories 
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“With the advent of Korea and the change in national policy, the laboratories 
expanded their effort on the work in progress and accepted a large number of 
new system studies, engineering service, and development responsibilities. The 
expansion of effort was very rapid. In 1950 the cost of work on our projects 
for the military was some $15 million. In 1951 it had increased to $35 million, 
and in 1952 it will be $45 million with a going rate at the end of the year of 
approximately $50 million. This work is distributed over 96 projects. They 
are divided as follows: Army, 31; Navy, 34; Air Force, 31. 

“To accomplish the rapid buildup of late 1950 and 1951, it was necessary to 
decrease our Bell System programs on an annual basis by $5 million. The op- 
erating companies of the Bell System transferred to us on temporary loan some 
250 engineers. A rapid recruitment program was initiated and is continuing 
for all classes of scientists, engineers, and aides. There were 5,700 people in 
the laboratories at the close of 1950, 6,900 at the close of 1951, and 8,100 is 
budgeted for the close of 1952. 

“Laboratory space (approximately 800,000 square feet) has already been 
completely filled to overcrowding and rented space has been procured. We now 
have in construction a building that will cost in excess of $3.5 million and 


house some 1,200 people. Added facilities have been obtained and others 
planned that will cost $3 million. All of this is financed by the Bell System. 
a : + * * * * 


“We have patterned our work for the military along the lines that have been 
so successful for the Bell System. Research and exploratory development, not 
programed specifically and not attached to specific developments, are carried on 
as a continuous program. Systems engineering evaluates the best use of the 
new knowledge coming from our research and exploratory development as a 
source for the development and design of specific systems. The operating need 
for new systems, their essential character for best service at lowest cost, and 
the adequacy of the new knowledge for the specific development are all a part 
of the systems engineering studies. Out of the systems engineering studies 
come the plan, program, and requirements of the new systems to be developed 
Finally, development and design projects directed at meeting the requirements 
of the new systems are performed 

“Substantially all of our large projects for the three defense departments 
follow this pattern. The Nike guided missile, T—83 fire-control system, Mark 
65 gun fire-control system, low-frequency underwater sound system, and stra 
tegic bombing systems are typical. They are all in a sufficiently advanced stage 
that all elements of the pattern are in evidence 

“Many other systems studies are now in progress. They are based on the 
research and exploratory development background of our work for the Bell 
System, our research and exploratory developments contracted with the serv 
ices, and such new knowledge as all other military research and developments 
programs provide. These systems engineering studies, in close cooperation with 
the three military departments, will develop the requirements for new weapon 
systems. As soon as these requirements are well enough established and agreed 
upon with the services, the specific development and design phase will be under 
taken 

“In the calendar year 1952, some $3 million of the Laboratories’ military 
budget will be spent on new systems studie Typical of projects in this stage 
of evolution are the Navy interceptor study, its Cosmos study, and its 
An/MSG-3 missile system study. For the Army, the air defense weapons study 
and transistors applied to a certain secret area of weaponry are typical. For 
the Air Force, the project ribs and the jamming systems study are typical 

“There is an important area of service to the three departments that is out 
side of the development pattern It might be called consulting engineering 
services. In this area we attempt to bring Laboratories and other Bell System 
strength to the Departments in their programing and operations. There has 
been a continuing contract with the Signal Corps for years that is called engi- 
neering services. Here we make a large variety of specific studies on military 
communications problems, make available for their development planning any 
Bell Laboratories’ technical memoranda pertinent to military communications 
development, and provide texts and reference bulletins on communications 
technology The Continental Air Defense Systems project (CADS) is typical 
of operational aid wherein a project team of Bell Laboratories and other Bell 
System experts aid in the organization and operation of most phases of conti- 
nental defense operations 
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“The transistor information project illustrates another type of service. Here 
under a contract with the Signal Corps for the three services, they have been 
kept advised through quarterly reports of our progress on transistor and 
transistor circuit developments since our invention of the transistor. This has 
been of greatest importance in widely disseminating the new knowledge of this 
important new component for military electronic systems throughout the devel- 
opments of the military. Under this contract we organized a symposium of a 
week’s duration in which some 300 of the top electronic experts of the country 
met at our Murray Hill Laboratory in September 1951 for a systematic school- 
ing in transistor circuitry. Under this contract we are also working with the 
three services in the rapid establishment of transistor manufacturers in our 
country and in the NATO countries. 

“In all of our developments of weapon systems for the military, we enlist 
under subcontract the development strength of other industrial organizations on 
sectors of the problem in which we do not have specific technical strength. The 
use of Douglas on the aerodynamics of our Nike project and of General Mills 
and Warner-Swasey on mechanical design of elements of various radar projects 
are typical.” 

A list of the larger research and development projects now being conducted 
by the laboratories for the Department of Defense is annexed as exhibit A. 
For security reasons, no details regarding these projects are appended but a 
brief statement of the nature and status of each of them is being submitted 
under separate cover in accordance with security requirements. 

As the work of the laboratories advances, Western’s engineers collaborate 
in the design of equipment and Western then undertakes the actual job of 
production, providing the necessary manufacturing facilities and skills and 
working in close collaboration with laboratories’ engineers and scientists. For 
the most part, Western’s defense manufacturing projects call for the manufac- 
ture and asesmbly of elaborate equipment or systems quite unlike the commu- 
nications equipment normally developed and manufactured within the Bell 
System. The problem of planning, engineering, supervision, and manufacturing 
for these projects places a heavy burden on all parts of the development and 
manufacturing organizations. 

On March 1, 1952, unfulfilled commitments representing executed contracts 
and accepted letter orders from the Army, Navy and Air Force totaled $876,- 
010,000. The main groupings of projects making up this total, which include 
both development and manufacturing, are: 


I Sie dee ia oie oi ioe eens eee ad awe werden a $397, 411, 000 
er Ce 2 haa ceep aman ei 267, 887, 000 
Wire communications_____- Saban tra eel ean ag a aatien, oe ieee _. 140, 500, 000 
Radio communications______-__--_- aoa 45, 585, 000 
PN a be adeoecane Bee earn 24, 627, 000 


semeathatnts 876, 010, 000 


Quotations on additional work have been made to the Defense Department 
and still other projects are under discussion, as to some of which quotations are 
being prepared. The estimated total amount involved in these quotations and 
discussions is $142,418,000. 

A more detailed statement of these present and prospective defense commit- 
ments is contained in a schedule annexed hereto as exhibit B. 

The foregoing discussion has omitted reference to work for the Atomic Energy 
Commission in the field of atomic weapons. On October 4, 1949, Western con- 
tracted with the AEC to operate its Sandia Laboratory at Albuquerque, N. Mex., 
through Sandia Corp., a wholly owned subsidiary formed for that purpose 
The stated purpose of the contract is “to utilize in the operation of the Sandia 
Laboratory * * * and related work, the management, engineering, scientific re- 
search and development, and manufacturing skill of Western and Bell Tele- 
phone Laboratories” and Western agrees to undertake the “Sandia project” 
and “arrange for such personnel and services of other Bell System companies 
as may be needed for such work” without fee or profit. 

The obligation to provide scientific and management personnel to the Sandia 
project has deprived both Bell Laboratories and Western of the services of 
many key people, which has increased the load on the remainder of the manage- 
ment organizations. Western has 45 experienced and highly qualified em- 
ployees, all of whom are of supervisory rank with the exception of a few spe- 
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cialists, now on leave of absence with Sandia Corp. Of these men 40 have 10 
years or more of service and 25 have 20 years or more of service with Western. 
While the laboratories has not transferred so many people on a full-time basis 
it has made an important contribution to the Sandia project by lending keymen, 
specialists in their particular fields, for the periods needed to help Sandia with 
particular work, and by taking over specific jobs to be performed at the 
laboratories. 

Little can be said about the nature of the Sandia project without clearance 
from the AEC, but the extension of the program to tactical weapons has been 
publicly announced. Such extension has resulted in a marked expansion of 
the work and the recent drafting of additional top personnel from the labora- 
tories. This has also increased the load on the top management of Western 
and Bell Laboratories who naturally give close attention to the problems of 
that most important project. 

The large volume of military work which the Bell System has undertaken 
since Korea has come during a period of unprecedented demand for essential 
telephone equipment. This demand is due to urgent communications needs 
associated with the defense effort, the high level of business activity, new 
housing developments, etc., during the past few years. At the present time 
about 800,000 people have applied for and are awaiting telephone service which 
cannot be provided for lack of facilities. Moreover, nearly 1,800,000 customers 
are receiving a class of service inadequate to their needs, the desired class of 
service being unavailable for lack of facilities. Telephones are being added at 
the rate of more than 2 million per year. There is an acute and growing short- 
age of central-office equipment, toll and local circuits, and many other facilities 
which are essential to meet this great demand. 

Because of this situation, it has been necessary for Western to plan an in- 
crease in telephone equipment production for 1952 so that by the end of this 
year its production rate will exceed the rate at the outset of the Korean hos- 
tilities by more than 50 percent. The planning, engineering, and manufacturing 
work involved in this increase and in attempting to develop ways of using sub- 
stitutes for copper and other materials in short supply is, of course, a major 
undertaking. 

An adequate telephone service is clearly essential to the Nation’s defense. 
The production of telephone equipment, therefore, must be considered along 
with production for the military departments in appraising the importance 
of the contributions of the Bell System to the national defense and in weighing 
the burdens and responsibilities imposed upon management by the defense 
effort. 


THE ANTITRUST SUIT AND ITS IMPACT ON THE ACTIVITIES OF BELL LABORATORIES AND 
WESTERN RELATING TO THE NATIONAL DEFENSE 


The action pending in the District of New Jersey, entitled United States v. 
Western Electric Company, Incorporated and American Telephone and Tele- 
graph Company is a vastly complicated and far-reaching case. It involves a 
fundamental attack upon the organization of the Bell System as it has existed 
for 70 years and upon the functioning of the System throughout that period. 
The prayers for relief seek, among other things, that Western be completely 
divorced from the system and be broken up into three companies, none of which 
would be permitted to continue the cooperative effort which marks the present 
relations between Western and the laboratories and the other units of the sys- 
tem. Other injunctions sought by the plaintiff would deprive the A.T. & T. 
Co. of the revenues which are now a principal source of funds for the opera- 
tion of the laboratories and would in many other respects disrupt the present 
coordinated and unified operation of the system, as regards both research and 
development and telephone operations. 

The complaint, consisting of 73 printed pages, brings under review virtually 
the entire history of the Bell System. Among other things, it tenders issues 
as to the origin and development of the system as an operating telephone organi- 
zation, the reasons for and the results of the unification of research, development 
and manufacture as an integral part of the system and details as to nearly 
every aspect of the relations of the various units of the system to each other 
and to outside enterprises. 

Although the laboratories is not named 4s a defendant, it is as deeply involved 
in the case as if it were a formal party. The decree which is sought by the 
plaintiff would require a termination of the relations between the laboratories 
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and Western and would require a drastic revision of the functions and operations 
of the laboratories. Moreover, many of the allegations of the complaint deal 
directly with the activities and relationships of the laboratories. For example, 
the complaint attacks both the motives and the results of the unification within 
the system of research, development and manufacture and alleges that this 
unification has actually been used to delay the introduction of new and useful 
developments in the art of telephony. As alleged illustrations of such a policy 
of delay, the complaint cites and criticizes the history of development work 
on the anti-side-tone circuit, the hand telephone set, automatic toll switching 
and subscribers toll line dialing, automatic exchange switching, the manual 
feature switchboard, and unattended dial central office equipment. The de- 
fendants intend to meet and refute these charges, and this will require a presenta- 
tion (which must be made in large part by the laboratories) of the complete 
facts as to the way in which research, development and manufacture have 
been carried on throughout the years, the purposes which have guided this 
part of the system’s activities, and the results that have been accomplished. 

Some indication of the magnitude of the case may be found in the pretrial 
discovery procedures which have already been initiated by the plaintiff. These 
procedures include (a) a motion for discovery of documents, (0b) ‘‘requests” for 
additional documents, and (c) interrogatories. The discovery motion lists 104 
separate topics and calls for the production of all documents relating to these 
topics from the files of Western, the laboratories, and A. T. & T. for certain 
selected years, going back as far as 1876 in some instances. The requests for 
additional documents fall under 37 topics or categories, some of them calling 
for substantial file searches. The work which has already been done has 
resulted in the production of some 3,500 documents. Many thousands more re- 
main to be examined. The interrogatories are 25 in number and call for elabo- 
rate compilations of information. For example, the first interrogatory requires 
an analysis of about 9,000 patents, an undertaking which is now underway in 
the laboratories. 

Preparation for the defense of the case, however, involves much more than 
mere compliance with the demands of the plaintiff. The companies must be 
ready to make their own showing as to the policies which have guided them from 
the beginning, as to the reasons for these policies and the facts upon which they 
are based. This will require studies and researches as to virtually every phase 
of the system’s development, organization, and functioning throughout its history 

The obligations imposed upon the management of the companies affected by 
this litigation must be considered in relation to the importance of the issues 
involved. Those who are charged with responsibility for the proper perform- 
ance of the public functions of the Bell System are convinced that entry of a 
decree such as is sought by the plaintiff would have the gravest consequences for 
the Bell System and for those whom it serves. For this reason they must devote 
their best and fullest efforts to the defense of the case 

Atlhough the action was begun in January 1949, it has not heretofore been 
necessary to call upon the management of the laboratories or Western for sub- 
stantial and continuous effort on the case. After the answer was filed in April 
1949, the case stood inactive for over 2 years and it was not until the latter 
part of August 1951 that the plaintiff initiated any procedures looking toward 
putting the case into readiness for trial. The work which the defendants did 
on the case during this period of inactivity was of a tentative and preliminary 
character which could be done without interfering with the normal activiies of 
the companies. 

The case is now at the point where it must have the major attention of the 
principal executives and other key personnel of the laboratories and Western 
throughout the period of preparation and trial, if the case is to be prosecuted 
actively at this time. As has been shown. the trial of the case will involve an 
examination of the major policies of the Bell System throughout the years of 
its existence. The planning and direction of studies and researches on these 
matters and the preparation of evidence must be largely in the hands of top 
management people; and of course they are the ones who will have to be the 
principal witnesses. Moreover, that part of the preparation which can be 
delegated to others requires careful organization and supervision which imposes 
a responsibility on management just as does the organization and supervision 
of other activities of the companies. 

The laboratories’ part in the preparation and trial of the case will have to 
be headed up by its president, Mervin J. Kelly, together with the director of 
research, Ralph Bown, and vice presidents A. B. Clark, J. W. McRae, and W. 
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H. Martin. These are the men who are best qualified to determine the nature 
of the investigations to be conducted, to plan and direct such work and appraise 
the results, to assist the lawyers in deciding on the nature and scope of the 
testimony and other evidence to be presented, and to be the actual witnesses. 
The wide scope of the case will have to be divided into manageable segments and 
assigned among these top officials in accordance with their respective experi- 
ence and responsibilities. A large part of their time will be required through- 
out the period of preparation and trial and of course they will need the col- 
laboration of assistants in at least the two supervisory levels next below them. 

The officers named are in charge of all of the research and development activi- 
ties of the laboratories. When they and their assistants are diverted to work 
on the case it is inevitable that this will be at the expense of the important 
work which they would otherwise be doing with relation to both military 
projects and work in the field of communications. It should be pointed out that 
the flexibility of the laboratories’ organization has been limited by the loss of 
important executives who have gone into full-time defense work. Examples 
are Oliver E. Buckley, former president of the laboratories, and D. A. Quarles, 
a former vice president, both of whom had been counted on for work on the 
case but who are not now available. The former has become Chairman of the 
Science Advisory Committee of the Office of Defense Mobilization and the latter 
has been transferred to New Mexico to head up the Sandia project. Other 
high level members of the laboratories’ organization who have been transferred 
to Sandia for full-time work, and their positions at the laboratories before their 
transfer are: R. E. Poole, director of military electronics development; W. A. 
MeNair, director of military systems engineering: F. J. Given, assistant director 
of transmission apparatus development; and L. G. Abraham, transmission sys- 
tems development engineer. 

In Western all the principal executives will have to spend substantial por- 
tions of their time in work on the case. The main burden will be on President 
Bracken and vice presidents, Beal, Lack, Bierwirth, and Bransford. These are 
the men who carry responsibility for the military work of the company as well 
as its other production. Vice President Beal heads the manufacturing division, 
with direct responsibility for all manufacturing locations except three plants 
in the radio division. Vice President Lack, heading the radio division, has 
direct responsibility for military production other than communications equip- 
ment. Vice President Bierwirth, the head of the telephone division, has direct 
responsibility for all Government procurement of communications equipment. 
Mr. Bransford, financial vice president, supervises the accounting and financial 
branches of the business as well as patent licensing. Keymen reporting to each 
of these vice presidents will likewise be called upon to devote large amounts of 
time to the preparation of the case. 

In addition to these top officials of both the laboratories and Western, many 
other important employees will be required on the case. The present discovery 
procedures alone are claiming the attention of a large number of employees of 
both companies, many of whom are engineers or other highly trained persons. 
It is estimated that this discovery work cannot be completed for at least 6 
months. If the preparation of the case is to go forward at this time, the com- 
panies will have to assign many additional engineers and other experienced em- 
ployees to work on the case because obviously they cannot limit themselves to 
compliance with the plaintiff's demands but must also undertake the prepara- 
tion of the defendants’ own presentation. 

Anyone who is familiar with the effort involved in the preparation for and 
trial of a big antitrust case knows that such a case imposes an enormous burden 
upon the company involved, even in the best of circumstances, and requires 
concentrated and extensive work on the part of its management and staff. In 
view of the facts that the laboratories and Western are already extending them- 
selves to the limit to meet the obligation which they have undertaken for the 
development and manufacture of military equipment and at the same time to 
assist the operating units of the system in meeting the pressing demands for 
telephone service, it is apparent that the superimposition of intensive preparation 
for a great antitrust case could only result in serious impairment of their abil- 
ity to perform their other obligations. 

These companies will, of course, do their best in the defense effort in any event. 
They recognize a duty, however, to point out circumstances which limit their 
capacity to fulfill the expectations of the Government. For the reasons stated 
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herein, they consider that, in the interest of the national defense, all activity 
in the pending antitrust case should be suspended for the duration of the present 
state of national emergency. 
March 7, 1952. 
(Signed) Mervin J. KELLy, 
President, Bell Telephone Laboratories, Inc. 
(Signed) H. C. BEAL, 
Vice President, Western Electric Co., Inc. 


EXHIBIT A 


THE BELL TELEPHONE LABORATORIES LARGER PROJECTS FOR THE DEPARTMENTS 
OF DEFENSE 


SYSTEMS PLANNING PROJECTS 


Air defense weapons study (Army) 

Carrier-borne interceptor project (Navy) 

Naval communications and command operations system study (Navy) 
*Mark 65 gun fire-control system (Navy) 

Analysis of bombing systems (Air Force) 

Analysis of the jamming problem (Air Force) 

Instrument landing system for planes on carriers 


CONSULTING AND ENGINEERING SERVICES 


*Engineering services for Signal Corps (Army) 

*Transistor consulting and development information service (Army) 
*Engineering service on continental air defense system operation (Air Force) 
Component reliability analysis and recommendations 


RESEARCH, DEVELOPMENT, AND DESIGN PROJECTS 


T-33 antiaircraft fire-control system (Army) 
NIKE antiaircraft guided missile (Army) 
*Mark 665 gun fire-control system (Navy) 
*Shipborne fire-control system (Navy) 
AN/MSG-3 Terrier guided-missile system (Navy) 
*Submarine radar systems (Navy) 
*Radar bombing systems ( Air Force) 
Underwater sound research program (Navy) 
*Development of antisubmarine equipment (Navy) 
Millimeter wave research program (Navy) 
Synthetic quartz crystals (Army) 
Mine-firing mechanism (Navy) 
Transistorization of electronic computer for bomb sight (Air Force) 
Transistorization of a secret weapon (Army ) 
*Carrier telephone systems for field use—AN/TC-3, 5, 7, 8, and 11 (Army) 
Radio facility AN/TRC-24 (Army) 
Military telephone central office AN/TTC—4 (Army) 
Field telephone set TA-—43 (Army) 
Data transmission system (Army) 
Dicrete address data transmission system (Navy) 
*Long-range proving ground communication system—planning, development, in- 
stallation guidance and engineering into service (Air Force) 
*Current engineering, aid to manufacturers and service to the Department of 
Defense 





*These are multiproject jobs. 
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EXHIBIT B 


U. S. Government business—Western Electric Co., Inc., Mar. 1, 1952 


Under dis- 
cussion, 


Unfilled Quoted including Total 
orders on awaiting firm) quotations in 
hand orders preparation 
Radar systems 
T-33 automatic fire-control system for land- 
based antiaircraft artillery $228, 927, 000 $2, 105, 000 $1, 000, 000 $232, 032, 000 
AN/APQ-24 bombing system for large 
planes 91, 233, 000 902, 000 10, 422, 000 102, 557, 000 
Mark 25 fire-control system for 5-inch and 
6-inch naval guns 34, 301, 000 10, 440, 000 44, 741, 000 
Mark 34 and AN/SPG-34 fire-control 
systems for naval antiaircraft guns 9, 041, 000 348, 000 9, 389, 000 
Other radar 33, 909, 000 2, 443, 000 45, 471, 000 81, 823, 000 
Guided missile project 267, 887, 000 580, 000 29, 200, 000 297, 667, 000 
Wire communications 
Spiral 4 military field communications 
project 107, 100,000; 11, 500, 000 4, 000, 000 22, 600, 000 
Telephone communication system for long 
range guided missile-test area 14, 500, 000 4, 100, 000 2, 300, 000 20, 900, 000 
Alaskan telephone communications sys 
tem 4, 800, 000 500, 000 900, 000 6, 200, 000 
Other wire communications 14, 100, 000 4, 700, 000 18, 800, 000 
Radio communications 
AN/ARC-27 multichannel transceiver for 
aircraft 39, 001, 000 76, 000 39, 077, 000 
Other radio communications 6, 584, 000 1, 560, 000 8, 144, 000 
Other projects 24, 627, 000 823, 000 9, 048, 000 34, 498, 000 
Total 876, 010, 000 29, 637, 000 112, 781,000 | 1,018, 428, 000 


Mr. Maerz. Did it come to your attention that by letter dated 
March 20, 1952, Mr. Lovett, Secretary of Defense, requested the At- 
torney General to postpone the A. T. & T. suit for the duration of the 
emergency on = ground that key personnel of the Bell Laboratory 
would have to be diverted to the trial of the suit thus impeding the 
mobilization effort 

Dr. Ketiy. I know that I was advised, and I assume by Mr. Cool- 
idge, that such a letter had gone forward. To the best of my knowl- 
edge, I did not see the letter at that time. 

Mr. Maerz. Was the letter first read in draft form to A. T. & T. 
counsel ? 

Dr. Ketiy. Well, that may be how I knew it. I know that the let- 
ter went forward. I don’t remember other than that it was asking 
for the deferment ion we were requesting. 

Mr. Maerz. Do you recall whether or not the letter was read in 
draft form to A. T. & T. counsel ? 

Dr. Ketty. No, I don’t. I can’t remember the detail of my knowl- 
edge of the letter going forward. I do know that it went forward. 
I do have that definite recollection, but I can’t recollect the actual 
things that happened at that time. 

Mr. Maerz. Mr. Price, do you recall whether or not the letter that 
Secretary Lovett sent to the Attorney General was read in draft form 
to you ¢ 

Mr. Price. No, I don’t remember anything of the sort happening, 
though it may have. 

The Cuarrman. Do you have any knowledge of it? 
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Mr. Price. Oh, I knew at the time, I suppose, that such a commun} 
cation was made. That is as close as I can come to it now, Mr. Chair 
man. 

Mr. Maerz. Mr. Chairman, at this point. I would read a Defense 
Department memorandum dated March 13, 1952. 

Memorandum for the Secretary. 

Attached letter requests the Attorney General to postpone all activities in his 
Department in connection with an antitrust suit pending against A. T. & T. and 
Western Electric. 

The Attorney General read the letter in draft form March 12 and said it is the 
kind of letter he wants to get. The letter has been read to the vice president 
and general counsel of A. T. & T. and he has indicated that the factual state- 
ments in it are correct. 

I won’t bother reading the rest of the memorandum. 

Mr. Keratinc. Who signed that? 

The CHatrman. Who was the vice president ? 

Mr. Matertz. Mr. Price. 

Mr. Kratrnc. Was this something you got from the Defense De 
partment ? 

Mr. Maerz. Yes. 

Mr. Keatrna. It isn’t apparently signed at all. 

Mr. Maerz. That is right. 

Mr. Keratina. Was this memorandum attached to the letter sent by 
Mr. Lovett ? 

Mr. Maerz. May I clarify this question ? 

Mr. Cox, were you supplied by the Defense Department with a 
copy of this memorandum dated March 13, 1952? 

Mr. Cox. Yes. we were. We were supplied but I think I perhaps 
should say for the record that Mr. Price never saw it. 

Mr. Maerz. Never saw it? 

Mr. Cox. Never saw this memorandum until he appeared this morn- 
ing. 

Mr. Marerz. How did you happen, Mr. Cox, to get a copy of this 
memorandum ? 

Mr. Cox. Mr. Maletz, I can only give vou the extent of my personal 
knowledge. All I know about it is that it was delivered to A. T. & T. 
by the Defense Department. 

Mr. Maretrz. When was that, sir? 

Mr. Cox. I couldn’t give you the date precisely, but I think—well, 
Mr. Maletz, I would have to check the date. 

Mr. Marerz. Was it within the past month ? 

Mr. Cox. Oh, ves, yes. 

Mr. Maerz. Do you know who in the Defense Department made 
this memorandum available to you ? 

Mr. Cox. I couldn’t answer that question. We can find out the 
answer to these things if you would like. 

Mr. Maerz. All right. 

The CHARMAN. May I get this straicht ? 

The Defense Department submitted to you memorandums out of 
its own files. is that correct, including this letter ? 

Mr. Cox. Mr. Chairman, as I understand it, they gave to A. T. & T. 
a copy of each document that they had theretofore supplied to this 
subcommittee. 
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The Cuarrman. And then interoffice memorandums of the Depart- 
ment of Defense were thereafter supplied to you, is that right? 

Mr. Cox. That is correct. A copy of each one that they had given 
to the subcommittee. 

The CHarrMan. In your long experience in the Capital, is that the 
usual practice? 

Mr. Cox. I wouldn’t say it was unusual, Mr. Chairman. I imagine 
that having disclosed them to the subcommittee, and believing, as I 
suppose they did, that they were going to be made part of the record, 
they, as a matter of courtesy, gave them to us. 

The CHarrmMan. As a matter of courtesy? 

Mr. Cox. As I understand it, yes. 

The CHatrmMan. These documents were given to a congressional 
committee. Then as a matter of courtesy, the documents given to the 
congressional committee were given to you ? 

Mr. Cox. That is as I understand it, Mr. Chairman. 

The Cuatrrman. Do you know who in the Defense Department sup- 
plied these documents to you? 

Mr. Cox. Mr. Chairman, I don’t know. We can find out. But that 
was not—I wasn’t—— 

The CHatrrman. Can you find out now, or can you have one of your 
associates check and see? 

Mr. Cox. We can find that out, I think, yes. 

Mr. Mouton. If you will pardon me. 

The CrHarrmMan. Are any of the Bell Telephone Co. officials now 
employed by the Government or loaned to the Government as WOC 
men or otherwise ? 

Mr. Mouton. Oh, I believe so. I can assure you that it was not 
one of such that turned these over to us. I am sure of that. But we 
do have. 

The CHatrman. You do have those WOC’s from the telephone 
company in the Department of Defense? 

Mr. Mouton. Yes; we have had for many, many years. 

The Cuarrman. Are they in the Department of Defense now ? 

Mr. Moutron. Oh, I assume we have some, yes. I am not abso- 
lutely sure, Mr. Chairman, but I assume there are, on a consulting 
basis. 

The CHatrmMan. Do you know who supplied these documents to 
Mr. Cox? 

Mr. Moutron. No; I have just dispatched someone to the telephone 
to see if he can find that out. 

The CHarrMan. You don’t know personally ? 

Mr. Moutron. No. No,I don’t. That is why we are trying to— 

Mr. Cox. These documents, Mr. Chairman, were not supplied di- 
rectly either to me or to Mr. Moulton personally. They came to 
someone else in the company who gave them to us, and they came 
from someone in the Defense Department. There was nothing sub 
rosa about it. It was all done open and aboveboard. They just 
delivered us copies of the same thing that had been delivered to the 
subcommittee, and they, in turn, were delivered to us, but we don’t 
happen to know at the moment the name of the man in the Defense 
Department. 
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The Cuarrman. Do you know what officer or individual connected 
with A. T. & T. received these documents ? 

Mr. Cox. No; we will find that out. 

Mr. Materz. Mr. Chairman. 

The CuHarrMan. Proceed. 

Mr. Mitier. May I ask a question at this point ? 

The CHarrMan. Certainly. 

Mr. Mutter. I still am confused as to identifying this particular 
document that Mr. Maletz is reading from. 

Is that a document, do I understand, that you secured from the 
Justice Department ? 

Mr. Maerz. Department of Defense, Mr. Miller. 

Mr. Mixter. I mean from the Defense Department. 

Mr. Materz. Yes. 

Mr. Miniter. By whom in the Defense Department was that turned 
over to you! 

Mr. Materz. By a liaison man in the Department of Defense, a 
Mr. Robert Berry. 

Mr. Miutier. And that was taken from the files of the Department 
of Defense in connection with this matter, I take it 

Mr. Materz. Yes, sir. 

Mr. Mutter. Is it identified further as having been signed by any- 
one or issued by anyone? 

Mr. Maerz. May I show you the memorandum ? 

The sole purpose, Mr. Miller, of referring to this memorandum is 
to ascertain of Mr. Price whether he recalls at the present time hav- 
ing seen the draft of Secretary Lovett’s letter to the Attorney Gen- 
eral before it was sent. 

Do you recall that now, Mr. Price / 

Mr. Price. No. My answer is, I had not seen any of these Depart- 
ment of Defense documents, and I have no personal recollection at all 
about that letter. The most I can recall, after, what is it, 6 years, is 
that I did know that Defense was communicating with Justice on this 
case. 

Mr. Materz. Dr. Kelly, do you know whether or not Secretary 
Lovett’s letter to the Attorney General was classified “secret” ? 

Dr. Kexxiy. I do not know whether it was or not. Since I know 
now what was in the letter, I would see no reason for its being classi- 
fied, but I have no knowledge of it. 

Mr. Mituer. Is there any objection to reading into the record any 
of this business? 

Mr. Maerz. I was just going to read it, Mr. Miller. 

Mr. Mier. I still don’t understand. I see that it was signed by 
Mr. Finletter, was it? 

Mr. Maerz. Yes. I was going to read the entire letter. 

Mr. McCuuiocn. Certainly indicates “Approved by Mr. Finletter.” 

Mr. Mitier. Yes. 

The CHarrman. Off the record, 

(Discussion off the record.) 

Mr. Maerz. Mr. Chairman, may I read a letter dated March 20, 
1952, from Secretary Lovett to the Attorney General. 

DEAR Mr. ATTORNEY GENERAL: I request your consideration of a situation 
covered by your letter of October 19, 1950. The Bell Telephone Laboratories, 
Inc., and Western Electric Co., Inc., are engaged in research and development 
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and in the production of prototypes for the three military departments in the 
field of new weapons and auxiliary equipment for them. The latter company 
is also under contract to the Atomic Energy Commission to direct the operations 
of the Sandia Laboratory at Albuquerque and in so doing to use the scientific 
research and development skills available in personnel of the Bell Telephone 
Laboratories. 

As you know, we consider that progress in these fields is of vital interest 
to the United States. Such progress may well be the deciding factor in the 
success of our national-defense effort and is the most hopeful avenue leading 
toward reducing the heavy burden and cost of maintaining an adequate defense. 
The work of these two companies is of a size and nature which makes it a 
very significant part of our total mobilization effort. The effectiveness of that 
work depends on the quality and continuous availability of the personnel charged 
with its direction. To supplement the efforts of key personnel employed directly 
by these two companies, many top-grade engineers have been loaned to them from 
other affiliated companies in the Bell System. And in the Sandia operation 
the Bell Telephone Laboratories has made its scientists available to the Western 
Electric Co., in accordance with the Government’s expressed desires. 

There is now pending under your direction an antitrust suit against the 
American Telephone & Telegraph Co. and Western Electric Co., Inc. The alle- 
gations in this action include conspiracy involving the entire Bell System, of 
which the Bell Telephone Laboratories is a part. I understand that recently 
steps have been taken by your Department looking toward the trial of this 
suit. These include the service of interrogatories and an order for the discovery 
of certain documents. The president of the Bell Laboratories has informed 
me that compliance with these demands and the further activities necessary 
for a proper defense of this suit are diverting and will increasingly divert key 
personnel from the work I have outlined above to an extent that will seriously 
retard the progress we so urgently desire. 

Under these circumstances, it is clear to me that the mobilization effort will 
be impeded by pressing this suit, and that accordingly the interests of the 
United States require that, without prejudice to the merits for the antitrust 
suit, its trial and preparations therefor be postponed while the present situation 
continues to exist. I therefore request that you grant such postponement. This 
request follows the precedent set during World War II when similar action was 
taken to avoid disruption in our war effort. 

We are prepared to furnish information in support of this request which 
has been submitted by the companies involved in this suit, and which includes 
certain classified data on military projects being conducted by the companies. 

Sincerely yours, 
ROBERT LOVETT. 

And at the bottom, Mr. Chairman, there appears the following: 

We agree with the foregoing and join in the request for postponement. 

Secretary of the Army. 
FRANCIS WHITEHAIR, 
Acting Secretary of the Navy. 
THOMAS K. FINLETTER, 
Secretary of the Air Force. 

At the bottom right hand part of the letter, the following appears: 

C. A. Coolidge, 1 March 52; N. H. Goodrich, 12 March 1952. 


Mr. Chairman, I offer in evidence at this point a memorandum 
dated March 5, 1952, from Nathaniel H. Goodrich; a memorandum 
dated March 13, 1952, for the Secretary ; a memorandum for the Secre- 
tary signed Charles A. Coolidge; and Mr. Lovett’s letter. 

The CuarrmMan. They will be accepted. 

(The material referred to is as follows:) 
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Mr. Maerz. Mr. Kelly, to your knowledge, did Secretary Lovett, 
or the Department of Defense, make any investigation to determine 
whether trial of the suit would actually impede the mobilization 
effort ? 

Dr. Ketxiy. This is the extent of my knowledge. 

First, I had detailed discussions of the way in which preparation 
for trial would impede our defense work with Mr. Coolidge, who was 
Assistant Secretary, Legal, I think. And then Mr. Coolidge and 
Mr. Lovett and I sat down subsequently and went over the discus- 
sion that I had with Mr. Coolidge, giving Mr. Lovett in detail the 
way that trial preparation would interfere, and the extent to which 
the top management and top senior people were going to be involved in 
the preparation of defense if it was to go forward at that time. 

What else Mr. Lovett did, I don’t know. Except as I told you 
yesterday, he had asked me, when I saw him late in February, the 
28th and 29th, to have the same discussion with Secretaries Pace, Kim- 
ball, and Finletter, which I did. And also, Mr. Coolidge asked me 
to prepare, or have prepared, memorandums with detailed information 
along the lines of our discussion. 

And that was the thing that led to the Beal-Kelly memorandum 
and also to my secret memorandum which identified the major proj- 
ects so they could easily be looked at if they chose to, but I have no 
knowledge how that material was checked or used. 

Mr. Maretz. So far as you know, did the Department of Defense 
seek independently to determine whether A. T. & T. personnel work- 
ing on defense matters would actually be needed for preparation of 
the trial of the case ? 

Dr. Ketiy. Only to the extent of my discussions with them do I 
have any knowledge. 

Mr. Marerz. As a matter of fact, did it not come to your attention 
that it was the position of Secretary Lovett that he couldn’t vouch 
personally for the degree of interference with Bell System defense 
work which a resumption of activity in the antitrust suit would entail ? 

Dr. Ketriy. If that came to my attention, I don’t remember. It 
may be in some correspondence that I may have seen, but I have no 
recollection of such a statement. 

Mr. Marerz. Are you familiar, sir, with a memorandum dated 
December 23, 1953, which Secretary Lovett placed in the files of the 
Office of Defense on the Western Electric antitrust case ? 

Dr. Ketty. Oh, yes, I know that memorandum. I was sent a copy 
of that by Mr. ¢ ‘colidge after the memorandum had been prepared 
for Mr. Lovett, and he had signed it. So I have seen that, but I 
don’t now remember what was in it. 

Mr. Maerz. Is Mr. Coolidge back in Government now, sir? 

Dr. Ketiy. I believe that he is in some special assignment in the 
Department of Defense now. 

Mr. Mauerz. Could you refer to the memorandum of December 23, 
1952, prepared by Mr. Lovett and entitled “Memorandum of Western 
Elec trie Antitrust ( “ase.” 
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Do you have a copy ? 

Dr. Ketiy. Yes, I have it before me. Now let me read it. It isn’t 
very long. 

Mr. MALETZz. Is it not correct that this memorandum 

The CHatrman. Let the gentleman refresh his recollection. 

Dr. Ketxiy. All right. I am doing that. Thank you. 

Yes, this is this statement by him > which you referred to. 

First he says: 

There is no question in my mind as to the importance of the Defense effort 
of the work the Bell Laboratories and Western Electric are doing. While I 
cannot similarly vouch personally for the degree of interference with that work 
which a resumption of activity in the antitrust suit would entail, the data on 
this point which Dr. Kelly has submitted are impressive and I have no ques- 
tion as to Dr. Kelly’s integrity. 

Mr. Maerz. Thus, is it not correct that Secretary Lovett and Mr. 
Coolidge relied to a large extent on your statements regarding the 
necessity for postponement of the suit ? 

Dr. Ketry. Well, may I say not only on my statements but I think 
- documents which you will come to. In fact, you had Mr. Price 

ad a paragraph out of one yesterday. 

Our counsel, in later procedures on this, prepared a letter to me 
giving in very great detail the degree to which we would be called on 
and interfered with. I assume you will get to that later, even though 
he says, “the data on this point which Dr. Kelley has submitted are 
impressive, and I have no question of Dr. Kelly’s integrity.” The 
most detailed record—although I had gone all over this in conversa- 
tion—I have is a letter which came from our counsel which came to 
me—giving me, in detail, the degree of involvement of the manage- 
ment and senior people of the laboratory and in Western which was 
submitted to the Department of Defense. 

Mr. Maerz. The Defense Department relied on the statements 
and the documents which you had submitted, is that not correct ? 

Dr. Ketuiy. Yes. 

Well, according to this, I would conclude from what he says here 
that that is correct. 

Mr. Materz. Mr. Chairman, at this point, I offer in evidence a 
letter dated March 27, 1952, from Mr. H. G. Morison, Assistant At 
torney General to Sec retary Lovett, a letter dated March 29, 1952 
from Mr. Goodrich to Mr. Morison, memoranda dated April 10, 1952 
from Mr. Goodrich to Secretaries Pace, Kimball, and Finletter, and a 
memorandum dated April 21, 1952, from Mr. Roger Kent to Deputy 
Secretary of Defense Foster. 

(The material referred to is as follows :) 
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Honorable Robert A. Lovett 
Secretary of Defense 
Washington, D.C. 


Attention: Nathaniel H. Goodrich, Esquire 
Associate General Counsel 


Res Unit: ! States v. Western Electric Company, 
Incorporated and American Telephone & 
rT C Civil Action No, 1 


My dear Mr. Seoretarys 


The Attornay General has asked me to write to you with respest 
to the last paragraph of your letter of March 20, 1952 referring te 
the above-captioned case. In that paragraph you state that your 
Department is prepared to furnish information in support ef the 
request made in your letter, "submitted by the Companies involved 
in this suit, and which includes eertain classified data on military 
projects being cenducted by the Companies," 


We find it necessary to have information, in addition to the 
facts stated in your letter, to assist us in responding to your 
request, and we therefore would appreciate it if you would supply 
us with the information proffered by your letter. If any further 
information beyond that so supplied should be necessary, we will 
so inform you prasptly. To the extent that any of the informatio 
sent us is classified as “secret”, it will be examined only by 
persons in the Department of Justice duly cleared to examine such 
*seoret/ material. 


Sincerely yours, 


H. G. MORISON 
Assistant Attorney General 


2P6BORB 0) = pt 
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The Monerebie 
The Attormey C enere) 
Weshingtom 25, 2. C. 


Attention: Honareble H.C. Marison 
Aesistant Mtornsy Generel 


Ret United Steter v. vesters Flectric Company, 
Incorporeted emi American Telephom: & 
Telegreph Company (Civil Aetion No. 17-49) 
Dear »r. Attorocy Coneral : 
The infors:tion referred to in the letter ef March 20 fre 
the Secretary of lefenes ari requested by your letter of Merch 27 
is enclesed herevi th. 


This informe tion consisted of two semerenla gubsitted ty the 
Gefendanmte, se follows: 


(1) Stetement «s to Interference vith Defense 
jrochetian Oseesioned by Pemding Covermmert Ant‘ trust 
Litigetion age!nust “ell System Comanies (unclassified) 


(2) The Ball Telephoms I.sboretariee Larger . rejects 
for the Departments (sie) of Deferse ( seeret) 


Siucerely yours, 


RATAN TT]. A, COMRIC™ 
Deputy General Counee! 


Attaahvesnts 


(This letter may be declassified when the el«ar! fied 
material enclosed is removed) 


ec: Mr, Coolidge Sg St: = NIC /leh/2 Mar 52 
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MEMOMARDUM FOR SECRETARY PACE 


tr. Mervie J. Lelly of Ball Telepheme Laboratories has ferverded 
tached papers for your infermtion in commecticn vite « penaiiie i 
with representetives of the Department of Justics. = 


a 
e 


fof 

As you know, this Department in « letter dated March 20, 198, 
signed ty Mr. Levett em’ ecomeurred is by you emi the Searetaries of 
the other militery departments, requested the Departaent of Justice 
te postpens « paling antitrust emit against ATAT and Western Elegtric. 
The Mareh 20 letter referred to informtion whieh had bees prepered ly 
the Ball Telepheme people in suppert of the request for postpomenent. 
Theat iaferestion is mow in the hemds of the Departesnt of Justice. 
copies ef the infermetion are semtained im the tve folders euslased 
herewith titled "The Bell Telephens Labewatorics Larger Projects for 
the Departacate (sie) of Defense” (secret) and “Statement as te Inter- 
ferense vith Defense Preduction Oscasicned by Pemiing Goverment Anti- 
trust Litigation agaiast Ball System Companies” (unclassified). 


Oo 


There are enclesed for your further inforwmticn eepise ef « letter 
@uted Pebruary 29, 1952, te Mr. Coolidge with ensleeures and 2 printed 
copy of the guverumest's ecuplaint and the enswer ef the defendants ia 
the emtitrust case. 


RATSARIEL. 2. SOODRICE 
Tee Assistant jecretery of Defense 
(Legal and Legialetive éffeirs 
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MIMUTAR OUM POR SECRETAXY FIMLSTTER 
Dr. Merwin J. Kelly, President of Bell Telepbome Laborateries, 
tried to reach you on t alephome Jednesday, April 9, to diseuss 
& possible meeting betwoes you end the Seereteries of the other 
militery depertments aad representetives of the Departaent of Justice 
im commection + & request thet this Depertment hes mede for the 
postpomement of en amtitrust ection pemding against AT&T and Westers 


Eleotric. 


Dr. Kelly has aeked me to forvard the attached papers fer your 
information ia the eveat thet Justice Department representetives 
wish to speek with you end Mr. Pace and Mr. Kimball. Dr. Kelly has 


alreaty talked with Mr. Peee end Mr. Kimball, both of vakes beve agreed 
to meet with Justice Departeest representatives, should the latter 

ai this helpful in their comsideration of the request to postpeme 
the eutitrurct eetion. 


ff the informtion emalosed, the Department ef Justice has copies 
f the two brochures titled "The Ball Telephone Laboretoriss Larger 


Projects for the Oepartaemts (sic) of Defemee” (secret) ami "Statement 
as to lnverisrenoe with Defense Production Oscagionmed by Pendi 
Jovertment Antitrust Litigetion against Sell System Companies” (unelassi- 


fied). 


MATHASIFL FE. ODRIC 8 
Yor Assistant Secretary of Deferse 
\Legel end Legislative Affairs) 
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Mr. Maerz. To turn again to your efforts to get the case suspended 
for the duration of the emergency. 

Mr. Mitxer. Mr. Chairman, I ‘would like to renew my objection to 
the fact that Mr. McCulloch and I don’t know what these documents 
are. These haven’t been referred to in the questioning, have they, 
these memorandums you have put in the record ¢ 

Mr. Maerz. They are routine memorandums. 

Mr. Mixier. You are putting things in the record that we know 
nothing at all about, at least I don’t. 

The CHatrMAN. We will read it. 

Mr. Miter. I don’t want to prolong the matter—I just don’t know 
what is going in the record. That is all. 

Mr. McCuniocn. Mr. Chairman, I think we might make some time 
if counsel would describe the things for the record. Then we will 
know whether to object. 

Mr. Maerz. Would you like to have me describe these documents? 

Mr. McCutxocn. If you will give us a brief description and just 
pass them down. 

Mr. Maerz. Did it come to your attention that on April 30, 1952, 
Acting Attorney General Perlman wrote the Secretary of Defense 
with a copy to your counsel, Mr. John E. F. Wood, setting forth 
reasons why he, the Acting Attorney General, decided against sus- 
pending all activity in the case for the duration of the national 
emergency ¢ 

Dr. Ketiy. Yes, it came to my attention through Mr. Wood making 
that letter of Perlman’s available to me. 

Mr. Maerz. Mr. Chairman, may I read a letter dated April 30, 
1952, from Mr, Perlman to Secretary Lovett ? 

The CHatrMAn. Yes. 

(Mr. Maerz (reading) 

My Dear MR. Secretary: This is in response to your letter under date of March 
20, 1952, in which you inform me of the request made to you by the Bell Telephone 
Laboratories, Inc., and Western Electric Co., Inc. for a suspension of the antitrust 
suit now pending against Western Electric Co., Inc., and American Telephone & 
Telegraph Co. I note that the Secretaries of each of the armed services join 
with you in a request for such suspension. 

I have carefully considered your letter and all of the data submitted, and the 
pertinent information contained in the files of the Department of Justice, and 
I have consulted with the Assistant Attorney General in charge of the Antitrust 
Division and the attorneys who are assigned to this case. 

The request is based upon the need by the Government to use the services of 
certain officials of the Bell Telephone Laboratories, and their willingness to 
continue to serve the public, provided that they can be released from the per- 
formance of private duties required by the antitrust suit. It is, of course, the 
sincere desire of the Department of Justice to cooperate in every possible way 
with the Defense Department, especially in such a matter as this, where the 
needs of the Nation are paramount. However, I am informed that the defend- 
ants in the antitrust action reported to court under date of February 28, 1952, 
that the greater part of the data requested by the Justice Department had al- 
ready been supplied; that answers to all interrogatories would be completed 
(with possibly one exception) by June 30, 1952; and the balance of the docu- 
ments supplied by September 1952. I am also informed that the case cannot 
be reached for trial until October 1953, at the earliest, and that the probabili- 
ties are that the trial will not begin before the spring of 1954. In view of this 
it seems rather unreasonable for the defendants to ask that all activity in the 
case be suspended for the duration of the national emergency. That would seem 
to mean a rather permanent abandonment of the Government's efforts to ter- 
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minate acts by the defendants it believes are in violation of the antitrust laws, 
and detrimental to the people of the country. It could be expected that any 
such abandonment would be followed, before long by similar requests on behalf 
of other defendants in other cases where their officials, or officials of subsidiaries, 
are engaged in service for the Defense Department or other Federal agencies 
I cannot assume that the request by A. T. & T. and Western Electric is not made 
in good faith, and, of course, I am anxious to remove any obstacles in the way 
of the use by the Government of the services of conpany officials wherever they 
are needed. It does seem to me, however, that this is a matter which could 
very well be handled satisfactorily by the attorneys on both sides of the litiga 
tion. In fact, it is normal for lawyers engaged in protracted litigation to deal 
with problems affecting the ability of the defendants to go forward as to par 
ticular matters. There are accommodations which can and will be worked out 
as the need arises. I would suggest that such an avenue be employed by the 
attorneys for the defendants. 
Sincerely yours, 
PHILIP B. PERLMAN, 
icting Attorney General. 


I offer the letter as this point, Mr. Chairman. 
The CuarrMan. It will be accepted in the record. 
(The letter referred to is as follows:) 
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Mr. Maerz. Is it correct that subsequently, on May 9, 1952, Dr. 
Kelly, you wrote a further letter to the Deputy Secretary of Defense, 
Mr. William C. Foster, enclosing a 9-page memorandum prepared 
by Root, Ballantine, Harlan, Bushby, and Palmer, A. T. & T. counsel, 
asking for, (1) a suspension of all activity in the antitrust case 
until notice or renewal by the Department of Justice which would 
not be given until May 1, 1954, and, (2) an understanding that the 
trial date would not be less than 18 months after such notice? 

Dr. Ketiy. That is correct. 

Mr. Maerz. Thus, after the Attorney General refused to suspend 
all activity in the suit for the duration of the emergency, you then 
requested a 2-year suspension of activity, is that right? 

Dr. Ketiy. Such a suspension and then beginning at that time 
an interval to prepare, yes. 

Mr. Materz. The basis of requesting this 2-year suspension was 
that key executives of the Bell System who had to help prepare 
defense of the antitrust suit were engaged in work for the Defense 
Department and Atomic Energy Commission, is that right ? 

Dr. Ketiy. That is right. 

Mr. Maerz. And were these executives yourself, Mr. Donald 
Quarles, then president of the Sandia Corp., and Bell Laboratories, 
Vice Presidents Bown, Clark, Martin and McRae of the Labora- 
tories ? 

Dr. Keiity. Those were the principal ones, and many of the senior 
technical staff, but those were the executive heads of these two opera- 
tions who would be personally involved in work on the case that 
could not be delegated, yes. 

Mr. Maerz. Mr. Chairman, at this point, I offer in evidence a 
letter dated May 9, 1952 from Dr. Kelly to Deputy Secretary of 
Defense Foster with an accompanying memorandum to Dr. Kelly 
from Root, Ballantine, Harlan, Bushby, and Palmer, dated May 9, 
1952. : 

The CuarrMan. It will be accepted in the record. 

Mr. Mitter. I think that is sufficiently identified for me. 

(The letter referred to is as follows :) 

May 9, 1952. 
Hon, WILLIAM C. Foster, 
Deputy Secretary of Defense, 
Department of Defense, Washington, D.C. 


DeAR Mr Secretary: I have had opportunity to study Acting Attorney Gen- 
eral Perlman’s letter of April 30 in reply to Secretary Lovett’s letter of March 20 
requesting deferment of the American Telephone & Telegraph-Western Electric 
antitrust suit proceedings. It is evident that Mr. Perlman is not clear as to 
the magnitude or character of the effort required of Bell Laboratories and 
Western in the preparation of our defense in the antitrust case. 

I have therefore requested our counsel, Root, Ballantine, Harlan, Bushby & 
Palmer, to prepare a memorandum for clarification. It presents the amount and 
character of the work on the case, the individuals most heavily involved, and 
relates these needs to the inherent nature of the defense to meet the charges 
of the complaint. From the technical view I concur fully with this analysis, 
but am of the opinion that the estimate of the extent of laboratories’ involve- 
ment is too conservative. I wish to call your attention particularly to the 
sections directed at correcting Mr. Perlman’s misinterpretation of the conclu- 
sions to be drawn from our cooperative response to the Government’s request 
for documents and memoranda from our files 

I have prepared a companion memorandum. It presents data giving a measure 
of the large and continuing expansion of our laboratories and the research and 
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development organization of our Sandia corporation. It tells of growing 
budgets, expansion of staff and facilities. The consequent increase in size of the 
directing staff at the two levels immediately beneath the president and the asso- 
ciated dilution of management maturity are presented. This is especially sig- 
nificant in this connection for many of these people and particularly the group of 
greatest maturity, including President Quarles of Sandia Corp. and four vice 
presidents, Bown, Clark, Martin, and McRae of the laboratories, and myself will 
be major contributors of material for use in our defense in the case as well as 
active in directing the work of many scientists and engineers assigned to specific 
elements of the case and later will be required for testifying at the trial. 

I regret the length of these memorandums, knowing the heavy demands placed 
upon the time of all you. However, I hold strongly the view that we have an 
obligation to the Department of Defense to provide a clear and detailed ex- 
planation of our need for relief from antitrust-case work during the emergency 
in the light of Mr. Perlman’s response and the informally expressed views of 
members of his staff. If you wish further information, we shall be pleased to 
supply it. 

In the two memorandums our dilemma is presented. On the one hand, by the 
very nature of the charges the preparation of our defense falls heavily on sev 
eral of the more mature and key members of the executive group. On the other 
hand, these identical people are vital to our successfully carrying out the pro- 
grams the Department of Defense and the Atomic Energy Commission have 
placed in our hands. This group is now working at wartime tempo on the 
problems of expansion of programs, facilities and staff as well as making 
essential professional contribution to the technical progress of the programs. 
In addition, most of us are giving much time on various committee and indi- 
vidual assignments for the two agencies—Department of Defense and Atomic 
Energy Commission—where our experience and maturity can be of aid in your 
general problems. 

In emphasizing the dilemma presented by the dual demands on the time of 
the executive group arising from the activities on the antitrust suit and our 
programs for the Department of Defense and the Atomic Engery Commission, 
I am not minimizing the large amount of research, development and engineer- 
ing time that work on the antitrust suit will rob from our technical programs 
for the Department of Defense and the Atomic Energy Commission. It will 
be large and significant. (Fifty engineers are now fully occupied along with at 
least an equal number of clerks, typists, photostat operators, et cetera in pro- 
ducing documents and memorandums from our files that are requested by the staff 
of the Attorney General.) The effect will be twofold. It will decrease our 
capacity and therefore our output through its subtraction of effort. It will also 
lessen our technical power since a large fraction of those we must assign to 
tasks in preparation of our defense (in contrast with those assigned to file 
search and selection) must, of necessity, be drawn from the members of our 
staff of highest quality. 

In the attached memorandums, the two that we presented to the Department of 
Defense on March 7, 1952, and the analysis of this letter, we have presented the 
extent and character of our commitments to the Department of Defense and 
the Atomic Energy Commission, the extent of our preoccupation with these com 
mitments and the demands on our time that the defense of the antitrust suit will 
make. In my various discussions with members of the Department of Defense, 
I have said: “If we are required to prepare for the defense of the antitrust suit 
during the period of emergency, we must in the Nation’s interest, as well as that 
of the Bell System, make the preparation for defense the No. 1 priority item in 
the Bell Laboratories and Western.” As time goes on without a decision on Mr. 
Lovett’s request of March 20, the steps that must be taken to place the defense 
of the antitrust suit in its No. 1 priority position become increasingly painful and 
difficult. This is due to our continuing to accept new responsibilities from the 
Department of Defense. Because of favorable results in projects in being, the 
Department of Defense is requesting us to initiate work on extensions of them 
as well as inviting us into new areas and the Sandia Corporation’s commitments 
continue to increase. As I told you in a recent conference, we are proceeding 
in matters related to the national defense work on the assumption of freedom 
from work on the antitrust case during the emergency. We shall continue this 
policy until a final decision on Mr. Lovett’s request to the Attorney General is 
reached. Should his request be refused, it is evident that the Department of 
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Defense and the laboratories must reconsider the laboratories’ capacity for 
meeting its commitments. An early decision is therefore most desirable. 
Sincerely yours, 


M. J. Ketriy, President. 


May 8, 1952. 


PERTINENT Facts CONCERNING THE PREOCCUPATION OF THE MANAGEMENT OF BELI. 
TELEPHONE LABORATORIES WITH DEFENSE WORK FOR THE GOVERNMENT 


The situation 


At the time of the Korean incident Bell Laboratories had in progress impor- 
tant research and development projects for the three military departments. Our 
annual rate of expenditure was approximately $14 million. This was about 25 
percent of the laboratories’ annual budget. Requests to accelerate these projects 
and to accept new ones came to us a few months after Korea. We were re- 
sponsive to these requests and our expansion programs to provide added capacity 
for work for the military began. Requests for our participation in extension of 
programs on hand and in new areas continue to this day. When we are uniquely 
indicated as best suited for the work we accept the responsibility. Our expansion 
of capacity has necessarily continued; for we have not yet been able to provide 
a work going rate equal to that desired by the military. 

In November 1949 at the request of the President, the Bell System assumed 
management responsibility for the atomic weapons development and manufac- 
turing activities of the Atomic Energy Commission. The laboratories and West- 
ern share the responsibility in their respective areas. The large expansion in 
atomic weaponry development, initiated some 2 years ago, continues. This is 
placing a growing load on the laboratories in supplying research and develop- 
ment personnel for the Sandia Corporation and in participation in the technical 
direction of the weaponry work. 


A budgetary view of the expanding programs 


{Millions of dollars] 


Present 

1950 1951 | 1952 view 

1953 
Volume Bell programs $40 | $36 | $42 $42 
Volume military programs - - 15 | 33 | 42 | 50 
Volume Sandia Corporation research and development programs 17 32 46 65 


Total 72 | 101 | 130 | 157 


To make so large an expansion, in creative technical work and at the same 
time maintain the high standard of quality and effectiveness for which the 
laboratories have general recognition, has been and continues to be a most exact- 
ing task for the management of the laboratories. They have worked at wartime 
tempo since Korea and must continue to do so until our expansion is accomplished 
and the enlarged organization brought up to maximum effectiveness. A recital 
of the major elements of the work involved in the expansion and in supplying 
the technical leadership to an ever-increasing number of projects will make 
clear the large and continuing management burden. 


Expansion of personnel 


Present 
1950 1951 1952 view 
1953 
Bell Telephone Laboratories total personnel 5, 700 6, 8D0 8, 100 8, 900 


Sandia research and development personnel 850 1,400 | 2,400 3, 200 


Total 6, 550 | 8,200 | 10,500 | 12, 100 
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The recruitment and training of the large number of scientists, engineers, 
and specialist aides involved in approximately doubling the staff in 3 years has 
been and will continue to be a large organizational effort at the laboratories 
and Sandia. Under practices evolved over the years at the laboratories, the 
procedures of procurement, training, and integration into the organization of 
new technical staff and their aides, participation is required at all levels of 
supervision. With the rate of acquisition of scientists, engineers, and their 
aides some four times the normal for which the laboratories are geared, a large 
amount of management supervision and leadership is involved. 


Expansion of space and facilities 


The rearrangement of existing space and facilities, the procurement of addi- 
tional space through building and rental and the equipping of it with highly 
technical facilities has been in continuous progress since Korea at the labora- 
tories and Sandia. It will be late in 1953 before presently planned and author- 
ized expansions are completed. More than $8 million will be expended for 
expansion and rearrangement at the laboratories. The AEC provides the funds 
for expansion at Sandia. Its planning and execution however is a Sandia 
responsibility. The planning and direction of the expansion and rearrange- 
ments continue to make significant demands on the management group at the 
laboratories and Sandia. 


The organization and operation of the erpanded technical programs 


Technical leadership of the programs at the laboratories is shared by all 
levels of management, including the president. There is a large professional 
contribution to the laboratories output by the management in addition to those 
of policy, planning and the executive action common to managements in all 
organized endeavor. 

The expansion in laboratories and Sandia work has been not only in man- 
hours worked and dollars expended but also in numbers of projects and tech- 
nical scope. There are now more than 80 projects for the military in the 
laboratories, in contrast with 20 in 1950. The growth in projects at Sandia 
has been even more striking—here there has been at least a sixfold expansion 
in number. There has also been a great broadening in technical scope of 
programs in both laboratories. 

This expansion in budget, number of projects and technical scope has neces- 
sitated major and continuing organizational changes and developments in both 
laboratories. For example, there were three vice presidents in the laboratories 
organization before Korea, there are now 6; there were 6 general department 
heads (the next level of organization) in the technical areas of the laboratories, 
there are now 10. These changes represent a broadening of the supervisory 
structure at the top levels and of necessity this pattern has extended to the 
lower supervisory levels. 

Corresponding changes have been required at Sandia as its program has 
broadened. However, there because of lack of maturity of the organization, 
men were not available to fill the added supervisory positions. The labora 
tories has had to make up this deficiency. Three recently named vice presi- 
dents at Sandia were drawn from the laboratories, which has also supplied 
several men in lower levels of supervision. The recently appointed president 
of Sandia, Mr. D. A. Quarles, was one of the laboratories’ senior vice presidents. 

To do the organizational building indicated by the foregoing—while expand- 
ing personnel, space, and facilities, continuously introducing new projects into 
the work stream, and providing technical leadership on all programs—has been 
a very large burden to laboratories and Sandia managements. This burden will 
not diminish while expansion of the two laboratories continues. 

M. J. KELLY. 


May 9, 1952. 
Memorandum for Dr. Kelly. 

You have asked us, as counsel for A. T. & T. and Western Electric in the pend- 
ing antitrust case against them, to indicate to you the nature and extent of the 
active participation which we anticipate will be required of you and the other top 
executives of the three companies involved, in connection with the preparation 
of the case for trial. Weshall try to do so without burdening you with a detailed 
analysis of the many specific issues, and the consequent many lines of research 
and testimony, which are involved in the case and for which the executives must 
take responsibility. 
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We should perhaps first make clear that the Acting Attorney General's letter 
of April 30 to the Secretary of Defense represents no concession on the part of 
the Department of Justice and no change whatever in the preexisting situation. 
It is true that the case cannot be reached for trial before the fall of 1953 or the 
spring of 1954, but the defendants’ request for relief was based on that same 
expectation. The reason why no earlier trial is possible is neither any forbear- 
ance by the Department of Justice nor any condition of the court calendar, but 
is the immense amount of work required on the part of all those concerned, on 
both sides of the case. Indeed, it will require the most intense and continuous 
effort of preparation if the case is to be ready for trial by the spring of 1954. 

In this connection it should be pointed out that the Department of Justice 
appears to have misunderstood the true reason why the executives must be 
relieved from the burden of preparing this case. It bases its position largely 
on the belief that work on the Government's discovery motion and interrogatories 
is nearly complete. This belief is incorrect. It misconstrues our report of Feb- 
ruary 28, 1952, and furthermore, it misses the point. -ages 10-17 of the memo- 
randum of March 7, 1952, by Messrs. Kelly and Beal make it clear that it is not 
these current activities which impose the main burden on the executives, but the 
actual direction and supervision of the preparation of the testimony and exhibits 
to be presented by the defendants at the trial. Only 1 paragraph in these 8 
pages mentions the Government motions, and that mention is merely as an 
illustration of the magnitude of the case generally. 

Our particular need for substantial participation in the preparation of the case 
by you personally and by a substantial number of your technical personnel results 
from the fact that this case raises fundamental issues about the scientific and 
engineering activities and policies of the Bell System from its very beginning. 
The necessary preparation on these matters can be accomplished only by inten- 
sive and continuous work on the part of the principal men in your organization, 
those with the most extensive experience and broadest acquaintance with such 
matters. These are, of course, the same men upon whom rests the heaviest 
responsibility for the work of the laboratories upon essential military projects. 
We shall not only need their technical knowledge and trained judgment upon 
current problems and policies, but also they will have to locate and familiarize 
themselves with a vast amount of historical material covering the scientific and 
technical history of this business from the time of Alexander Graham Bell to the 
present. No matter how much assistance may be given by subordinates, the 
main burden of this work must fall upon the responsible senior people at the 
laboratories and cannot adequately be accomplished unless they are relieved 
from much of their other duties. 

That the overall task of preparation is enormous requires little demonstration. 
Without going too much into the details of the case, we will try to explain how 
much of this task necessarily must be carried on or actively supervised and 
coordinated by the top executives personally. 

The present and possible future discovery proceedings by the Government will 
not cast an intolerable burden on the executives themselves, unless, of course, 
their depositions are taken by the Government. The time-consuming activities of 
the executives, which are all-important to the case and cannot be delegated, 
relate to the determination of lines of testimony to be pursued at the trial, 
supervision of the necessary research, detailed preparation and review of material 
as to their own participation in relevant transactions and decisions, and, finally, 
preparation of their own testimony based both on their own experience and ona 
thorough knowledge of the relevant historical material produced under their 
supervision. 

The reasons why this case peculiarly requires heavy work of this character 
by executives, as compared to many antitrust cases where the case can largely 
be prepared by subordinates and lawyers, stem from the unusual nature of the 
case itself. Without arguing the whole case, perhaps the following facets of it 
will make some of the problems clearer : 

1. The heart of the case is the Government’s attempt to sever Western from 
the Bell System. But this is not based primarily on specific evil or predatory 
acts which Western or the integrated system are alleged to have committed. 
Its real basis is in the charges that (a) for 70 years the reason for Western’s 
existence, and the motive for its actions, have been to monopolize and exploit 
the national market for telephone equipment, and (b) the effects of this 
monopolization have been to retard the improvement of telephone service to 
the public and to increase the cost of service to the public for the private gain 
of the Bell System. 
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2. The first accusation, as you can see, is not fully met by proving that certain 
specified events did or did not take place, or even why certain specific acts 
were or were not done. It requires preparation of far broader scope. The 
defendants must be ready to show, through a period of 70 years, what the real 
purpose has been for having Western a part of the system, and that the system’s 
conduct throughout that period has been consistent with that purpose and 
inconsistent with the purpose claimed by the Government. Who but the top 
executives have either the knowledge or the experience to determine the exact 
scope and content of this line of proof? 

3. The second accusation calls again for a very broad preparation. We 
must be ready to show, again throughout Bell System history, that the inte 
gration of research, manufacture and operation has in fact greatly stimulated 
improvement in telephone service and reduction in its cost which has been 
passed on to the public. This line of proof, in addition to requiring a knowl- 
edge of the business and its history possessed only by the executives, has the 
additional complication that it deals with highly technical matters at the 
very forefront of electronic science. Preparation of such a case by subordinates 
and lawyers is out of the question, and again it is necessary for us to lean 
heavily on you and your organization. 

4. Perhaps the simplest illustration of the extent to which heavy executive 
participation is required in nearly all phases of preparation for trial has been 
supplied by the Government itself. In its discovery motion, the very first item 
requires the defendants to produce ‘all documents” in the files of any of the 
three companies involved “relating to the formulation and execution at the 
executive level of the policies of A. T. & T. and Western, including all state- 
ments of purposes and objectives of such policies, with respect to the following 
matters.” There follows a list of 42 subjects as to which the Government 
considers that the policies of the Bell System over the last 50 years are relevant 
to the issues of this case. Without enumerating all of them, they cover such 
broad and diverse matters as the following: 

(a) Development and research work, obtaining or acquiring patents, 
patenting improvements, or alternative systems, methods, or devices, grant 
ing patent licenses to various types of companies and in various fields. 

(b) Standardization of equipment, preparation of specifications for equip- 
ment and type, style, or make of equipment to be purchased by the operat- 
ing telephone companies. 

(c) The timing of the introduction into service of new developments in 
the art of telephony. 

(d) Sale of equipment to outside customers and purchase of equipment 
from outside manufacturers. 

(e) Determination of prices and profits on equipment sold to Bell and 
non-Bell customers 

(f) “Maintaining or furthering the position of A. T. & T. or its pred- 
ecessors, and the Bell System in the telephone operating and manu 
facturing business * * *.!’ 

This very abbreviated summary of only one of the major items of the 
discovery motion demonstrates from the Government’s own mouth that every 
major policy, and a number of minor ones, must be traced through all the 
vicissitudes and changes of circumstance that have occurred since the early 
days of the telephone business. Needless to say we cannot stop with history, 
for it will be the particular concern of the defendants to demonstrate with 
clarity and completeness what those policies are today, since it is the present- 
day Bell System that the Government seeks to break up. Is it not perfectly 
clear, not only that this is a monumental task, but also that the work of 
presenting the current policies and supervising the assembly of material as 
to past policies, can only be done by top executives? 

5. One very burdensome feature of the case deserves particular mention 
because of its special concern to you, other top executives of Bell Laboratories 
and a very large staff of development engineers in several of the primary 
fields of activity of the Laboratories. The Government asserts that one effect 
of Bell System integration has been to delay the introduction into service 
of new developments in the art, and cites as examples six major developments 
the anti-side-tone circuit, the hand-telephone set, automatic toll switching and 
subscribers’ toll line dialing, automatic exchange switching, the manual feature 
switchboard and unattended dial central office equipment. This is not only an 
important issue in the case, but one which attacks one of the Bell System’s 
greatest achievements—the fact that it has consistently led the world in de- 
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veloping improvements in the art and introducing them as rapidly as their 
state of development warranted it. 

Meeting this issue is the equivalent of preparing 7 separate lawsuits; 6 of 
them, dealing with the 6 specific improvements named by the Government, 
require assembling the complete history of highly technical development work 
over a long period of years. Quite apart from the fact that all of the top 
executives of Bell Laboratories have personally participated in one or more 
of these projects, these are obviously issues on which no one else can adequately 
supervise the preparation. The seventh lawsuit consists of a general demon- 
stration of the fact that the Bell System, far from being a laggard in the intro- 
duction of new developments, has an astonishing record of achievement in this 
regard. It is hard for us to conceive that you would permit such a project to go 
forward without your own close personal supervision and detailed direction. 

Incidentally, we should add here that, while this memorandum is largely 
devoted to the activities of top executives and engineers, the diversion of the 
energies of large numbers of trained research and development engineers at 
lower levels is only slightly less serious to the defense effort. Each of the 
so-called delayed introduction issues is almost incredibly voluminous, and the 
subject matter is such that the documents are clearly comprehensible only to 
engineers trained in the particular field. It makes little sense for you to be 
expanding your staff and borrowing engineers from the operating companies 
to meet urgent military assignments, only to have to put them to work searching 
files—a task which must be thoroughly done in preparing the case for trial, 
quite apart from the exigencies of the Government’s discovery motion. 

The foregoing should make it clear that the executives have a heavy task 
of preparation before them, as have the engineers of your company. What 
of the inference, in the letter from the Department of Justice, that the assumed 
trial date gives ample time for them to carry out this work along with their 
regular duties and their defense duties? Short of outlining the work to be 
done on every issue in the case, the incorrectness of this suggestion can perhaps 
best be indicated by outlining briefly the steps in the suit which the defendants 
must anticipate between the completion of discovery proceedings and the be- 
ginning of the trial: 

1. The exact lines of testimony which the defendants propose to present, both 
in refuting the allegations of the complaint (covering a period of 70 years) and 
in establishing their own affirmative case, must be determined and the necessary 
researches of fact instituted, carried on, completed, analyzed and supplemented. 
We have tried to give a general indication above of what this involves and the 
extent to which you and the other executives must take responsibility for it. It 
is mentioned here because it must be kept clearly in mind that this phase of the 
preparation must have progressed very far by the time of the pretrial confer- 
ences mentioned in the next paragraph. 

2. Many months before the trial date, at least one and probably a considerable 
number of pretrial conferences with the judge must be held. These conferences 
themselves frequently extend over a considerable period in major antitrust 
cases. Moreover, counsel must be prepared in the course of them to discuss 
with particularity the various issues in the case and the extent to which they 
will be contested. This means that by the time of the pretrial conferences 
preparation must be very far advanced, and in a case which involves the com- 
plex operations of the Bell System over the entire 70 years of its history, you 
can readily see what a task that is. 

3. If the usual pattern of antitrust cases is followed here, enough time must 
elapse between the pretrial conferences and the actual trial to permit the Gov- 
ernment to choose and make available to the defendants all the documents on 
which it intends to rely, and thereafter to permit the defendants to do the same 
Since it is apparent that in this case many thousands of documents will be used, 
this procedure cannot possibly be carried out in less than 4 to 6 months. 

4. Finally, under established procedure both parties must have completea 
their detailed preparation by the start of the trial. This is because, either by 
way of opening statement or by way of trial brief, the parties must inform the 
judge at the outset of exactly what they propose to prove and how they propose 
to prove it. There is thus not even the theoretical possibility that the de- 
fendants can complete their preparation while the Government is putting in its 
case. This means that before the trial the defendants must have selected their 
witnesses and developed plans specifying what issues are to be covered by the 
testimony of each. 
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It is difficult in a case as all-embracing as this, to demonstrate just what the 
executives must do and how long it will take without going through the case 
issue by issue, defensive and affirmative, and writing a preliminary trial brief. 
To this we will not subject you. Beyond the illustrations and the rough time- 
table given above, we can only say that, in our judgment, if the case is to be 
tried by the spring of 1954, the time has arrived when adequate preparation 
requires that we have the continuous assistance, cooperation and time of the 
top executives of all three companies to a substantial degree. As we have al- 
ready told you, in your own case we have in mind a project which only you can 
handle adequately, which is already seriously delayed because of your inability 
to devote time to it. The need will become more and more imperative as the 
trial date approaches, 

We understand from you that for the next 2 years defense projects now on the 
books of Bell Laboratories and Western Electric will make very heavy demands 
on them, even if no new projects are added to the present load, as they may well 
be. It should be recognized, therefore, that any diversion of effort to the 
preparation of the antitrust case will substract from the ability of those com- 
panies to perform their defense undertakings as effectively and promptly as 
they could otherwise do. Nevertheless, the Department of Justice proposes no 
relief of any kind, but on the contrary contemplates a situation in which the 
conflict already existing between the requirements of the defense effort and 
the requirements of preparing the antitrust case will become increasingly aggra- 
vated over this crucial 2-year period. 

In the light of the letter of the Acting Attorney General, we have given much 
thought to whether there is any practical method, other than the complete sus- 
pension of antitrust activity for a period of time, which will relieve the situation 
and at the same time permit the adequate preparation of this very important 
case. We have been unable to evolve any such method. Adequate preparation 
simply cannot take place without extensive participation by the top executives 
of the three companies and the engineers of Bell Laboratories, and the trial 
date in the spring of 1954 cannot be met unless preparation is intensive and 
continuous from this day forward. Since it is unthinkable that anything should 
be permitted to interfere with the defense activities of the Bell System, we see 
no solution other than: 

(a) A suspension of all activity in the antitrust case until notice of the re- 
newal of activity shall have been received by the defendants from the Depart- 
ment of Justice, no such notice to be given prior to May 1, 1954; and 

(b) An understanding with the Department of Justice that the trial date will 
not be less than 18 months after the notice so to be given by the Department of 
Justice. 

Root, BALLANTINE, HARLAN, BUSHBY & PALMER. 

Mr. Materz. As a result of your letter of May 9, 1952, requesting 
a 2-year suspension, did Secretary Lovett write the ‘Attorne sy General 
on May 26, 1952, stating that a postponement of the antitrust suit 
for the duration of the emergency might not be proper and that, per 
haps, a postponement for 2 years would be the best solution ? 
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Dr. Kexiy. I know there was such a letter. The exact wording 
that you say, of course, I don’t recollect that. They are getting me a 
copy. Let me just look at it. Yes. In the next to the last paragraph 
on the first page, he says, in substance, what you quoted. 

Mr. Materz. Dr. Kelly, I show you a document purporting to be 
a copy of this letter, which document was supplied to the committee 
by your counsel. 

"Dr. Kexiiy. Yes; this is a copy of a letter to the Attorney General, 
from Lovett, on May 26. 

Mr. Maerz. The second page. 

The Cuarrman. Not from the Attorney General—— 

Dr. Ketity. From Secretary Lovett to the Attorney General; yes. 
I misspoke. 

Mr. Maerz. The second page of this document indicates, does it 
not, that the letter was written by Mr. Goodrich, and revised by Mr. 
Coolidge? 

Dr. Ketity. Yes; written by Goodrich and revised by Coolidge; 
yes. 

’ The Cuarrman. For the record, now, tell us who Mr. Goodrich is. 

Dr. Ketty. Mr. Goodrich is one of the lawyers in the permanent 
staff of the Assistant Secretary of Defense for Legal Matters, and 
he reported to Mr. Coolidge, as 1 understand it. 

Mr. Maerz. This document, then, is apparently an office copy of 
the Department of Defense: is that right? 

Dr. Ketiy. Yes. 

Mr. Materz. Do you recall how your company happened to obtain 
an office copy of a Department of Defense letter to the Attorney Gen- 
eral ? 

Dr. Ketiy. I have no independent recollection, but I am sure that. 
if we had that in our files, it came to me because Mr. Coolidge discussed 
with me the memorandum that I wrote to Under Secretary Foster 
and the extensive memorandum of our attorneys. And he went over 
with me some of the material in this extensive memorandum of our 
attorneys, and in those conversations, it was evident—I can’t remember 
the details—it was evident that they were going to be using this ma- 
terial in going back again to the Attorney General. And so, if we 
have a copy of this, I am sure that it must have come through As- 
sistant Secretary Coolidge making it available to me, since he in- 
cludes in this a suggestion of a conference, I believe, with the Attorney 
General to go into this matter more in detail. 

Mr. Maerz. Mr. Chairman, at this point, I would offer this letter 
of May 26, 1952, from Secretary Lovett to the Attorney General. 

The CHarrMan. It will be accepted in the record. 
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(The letter referred to is as follows :) 


COPY 
May 26, 1952 
Dear Mr. Attorney Ceneral: 
On Marcn 20, I requested tne then Attorney General to 4 
postpone an antitrust suit against Western Electric Company 
Inc., and the American Telephone and Telegrap!. Company while Jf 


thelr Key mer were engaged on certain defense projects. On 
April 30, the Aeting Attorne, General, construing ay request 
as one for a postponement for tne auretion of tie national 


emergency, Gid not grant the postporeuent it suggested that 
tne matter coulc ve nandled satisfactoril, ty tne attorneys on 
botn sides. For your convenience I inclose copies of tiese 
letters. 


‘ 


Bince then the Company inaicated it neecs sone nore 
definite assurance, and has subsitted two weworanda providin 
additional information. I inclose a copy of tnese two memo- 
randa togetner with a copy of tie covering letter from Presi- 
dent Kelly of the Bell Teleprone Latoratories. 


My sole concern in this matter is to insure that tie ser- 
vices of Dr. Kelly and his princifal associates will ve avail- 
avle to direct the development of what appear to be promising 
leads in two of our most sensitive and important areas of mili- 
tury application — electronics, wricn is basic to developuents 
i e ise of guided missiles, among other projects, ana atomic 
energy. 1 consider that tne services of tiese men for at least 

@€ next two years are vital to the s.ccess of tnese projects. 


I do not pretenc to be an expert on the vest mecnanics for 

freeing tnese wen for tuis service. My original request was 

ased on World War II precedent. I am inclined to agree that « 
postponement of tne antitrust suit for the duration of the ewer- 
gency ig not proper, since no one can foretell tne length of tne 
emergency. My original request was for @ postponement for onl) 

so long as the services of these sen remain vital. If that is 

too indefinite, maybe a postponement for two years Would ‘te tie 
best solution. Maybe tnere are other ways wrict you coulc susgest 
which would give tne result I desire. 


I ask your assistance in solving this problem. I suggest 
that a conference between your office, representatives of tne 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1907 


Company and my staff would be nelpful. If you think well of 
this suggestion, I will ask Assistant Secretary Coolidge to 
attend such a conference on my behalf and will undertake to 
notify the Company. 


Sincerely yours, 


/s/ Robert A. Lovett 


Attacnments 


Tne Honorable 


Tne Attorney General 


CCs Mr. Cooliage 
Mr. Kent 
Bec/Def 
O8D Written by: NHGoocricn/len/2z May 52 
Revised by: CaACoolidge/nhn/23 May 52 
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Mr. Maerz. Did you, or any of your associates, help Mr. Goodrich 
or Mr. Coolidge prepare this letter ? 

Dr. Ketiy. Absolutely not. There were none of my associates, 
either in the laboratory or A. T. & T., that took any part in these 
discussions with the Department of Defense and the three depart- 
ments under it other than these limited things of Mr. Price that are 
in the record. 

Mr. Maerz. Did you, on or about May 28, 1952, have a further 
discussion with Mr. Coolidge with reference to obtaining suspension 
of the Western Electric-A. T. & T. antitrust suit ? 

Dr. Keitiy. Well, we had discussions—I can’t remember the date- 
about this conference and about, as I remember it, to what extent 
these time intervals that were in the letter to the Attorney General 
might, in a give-and-take conference, be shaved a bit. There was 
such a conversation, but I don’t remember much of the detail of it. 

Mr. Maerz. Do you recall writing to Mr. Coolidge on June 2, 
1952, again requesting him to intercede with the Department of Jus 
tice to obtain a 2-year suspension of the antitrust case ? 

Dr. Ketxiy. It is this letter that makes me remember his discus 
sions. We had these discussions prior to my letter of June 2, and, 
apparently, from this letter, I had thought that some concession on 
these time intervals, if we could get it definite and get clear to take 
on added work and go ahead, might be considered. 

But, after further thought on it, I wrote him about it, and said that 
the 2-year period of inactivity is realistic. However, if, from a nego 
tion viewpoint, this seems long, 18 months would be a desirable mini 
mum to concede. I was just putting a lower limit on the maximum 
amount that could be conceded with any degree of rightness in the 
matter as I saw it. 

Mr. Matcerz. In other words, you said to Mr. Coolidge, via your 
letter of June 2, that you would be satisfied with a suspension of 
18 months; is that it ? 

Dr. Ketty. Well, these adjustments of differences in view always 
represent compromises, and this was the maximum amount I thought 
should be done, and somewhere in this—I don’t know just where, 
now—it was indicated that we were to be parties to the discussion, 
and, therefore, I did not want him to assume any more concession 
than I thought ought to be made in the light of the facts. 

Mr. Hoirazman. Mr. Chairman, at that point, would this 18-month 
period be subsequent to some notification of renewed activity? 

Dr. Ketty. There would be a minimum of 18 months when there 
would be no activity, and we would be notified that that period had 
ended, and preparations were to go forward, and we would have the 
period specified in order to give Root, Balantine, Harlan, Bushby & 
Palmer time to prepare. 

Mr. Hotrzman. How long would that period be / 

Dr. Ketiy. I would have to go back through this correspondence 
extensively, but, as I remember, it was 12 to 18 months, but I would 
have to look at the context of the letter to find if it is as in my 
memory. 

Let’s see. I find, on page 5, speaking of the task, it is a task that 
must be done—that isn’t it. Let’s see. 

Mr. Cox. Look at page 8 of that. 
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Dr. Keutiy. It says: 


An understanding with the Department of Justice that the trial date will not be 
less than 18 months after the notice so to be given by the Department of Justice. 


So, after this minimum of 18 months that I was willing to concede 
in this negotiation with the Attorney General’s Office, if we got to 
that, then at the end of that time, we would have 18 months before 
trial. 

Mr. Hotrzman. You felt that a total of 36 months would be neces- 
sary in this entire transaction / 

Dr. Ketiy. Eighteen months. 

Mr. Houirzman. As a minimum ? 

Dr. Ketuy. Eighteen months’ suspension, and 18 months’ activity 
and preparation; yes. Whereas the memorandum had indicated 2 
years 18 months. 

Mr. Maerz. At this point, I would offer in evidence a letter dated 
June 2, 1952, from Dr. Kelly to Mr. Coolidge, to which reference has 
already been made by Dr. Kelly. 

(The letter referred to is as follows:) 

JUNE 2, 1952. 
Hon. CHARLES A. COOLIDGE, 
issistant Secretary of Defense, 
Department of Defense, Washington, D. C. 

DEAR Mr. CootipGe: I have given further thought to our discussion in your 
office on May 28, As I shall be in New Mexico with our Sandia Corporation for 
the next 2 weeks and not have an opportunity to call on you, I am presenting 
some additions to my observations made at the conference. 

Your plan, as stated in Mr. Lovett’s letter to Mr. McGranery, for a discussion 
of requirements among the Attorney General’s staff, our attorneys, and yourself 
seems most appropriate for getting down to “brass tacks” and accelerating 
decisions. As I remember it, it is your hope that, following this conference, 
a letter will come to Mr. Lovett from the Attorney General specifying a period 
of suspension of activity in the antitrust suit, and that the Attorney General 
will formally advise our company that we shall have an agreed-upon period for 
trial preparation immediately following the period of suspended activity 

May I suggest that, whatever the period of suspended activity may be, it would 
be desirable to have its terminal date specified as a time for a review between the 
Attorney General and the Secretary of Defense as to his further need for our 
undivided attention. 

When one considers that, from present commitments, our activities continue 
to expand to the end of 1953, a 2-year period of inactivity is realistic. However, 
if, from a negotiation viewpoint, this seems long, 18 months would be a desirable 
minimum to concede. (If the terminal point were specified as one for review 
of the Defense Department’s needs of our time, this interval would not be too 
had.) 

I have looked further into the time interval that we shall require in preparing 
for this suit. You will remember that, in the memorandum of May 9, 1952 
by Root, Ballantine, Harlan, Bushby & Palmer, 18 months were suggested. In 
our discussion, a period of 1 year was talked about as a possible time interval. 
I am now firm in the belief that if the laboratories are not at all active on 
antitrust-suit preparation during the time interval allowed by the Attorney 
General (and we do not intend to be), 1 year is crowding it too close. Bighteen 
months are actually needed. The magnitude of preparation is, of course, the 
important factor, but, in addition to this, it is not realistic to assume that the 
laboratories’ top-management group can then give undivided attention to the 
antitrust suit during the preparation time. They most probably will still be 
heavily committed to defense activities, as well as activities normal to the Bell 
System. 

May I say again that I am most appreciative of the courtesy and cooperation 
of your staff and you throughout our procedures on this matter 

Cordially yours, 
M. J. Keviy, President 
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Mr. Materz. Do you recall, Dr. Kelly, that on June 2, 1952, Mr. 
Coolidge advised you by letter that no word had been received from 
the Attorney General ? 

Dr. Ketiy. I haven’t an independent recollection of that. If it is 
in the record, I certainly— 

Mr. Cox. Mr. Chairman. 

Mr. Materz. June 4; I am sorry. At this point, Mr. Chairman, I 
would offer in evidence a letter dated June 4, 1952, from Mr. Coolidge 
to Dr. Kelly. I would also offer in evidence at this point a letter 
from Mr. H. G. Morison, Assistant Attorney General, to Mr. Good 
rich, returning to the Department of Defense certain documents which 
the Defense Department had sent to the Justice Department. Mr. 
Morison’s letter states, in the last paragraph: 


Inasmuch as the request of the Secretary of Defense has been acted upon 
by the Attorney General, I am returning these documents to you under seal by 
special messenger. I wish to assure you of my appreciation of your courtesy in 
making them available to the Department. 


The two documents referred to were submitted by A. T. & T. to 
the Defense Department and, in turn, made available by the Defense 
Department tothe Department of Justice. 

(The letters referred to are as follows:) 


ASSISTANT SECRETARY OF DEFENSE, 
Washington, D.C., June 4, 1952. 
Dr. M. J. KELLY, 
President, Bell Telephone Laboratories, 
New York, N. 

DEAR Dr. KELLY: Thank you for your nice letter of June 2. No word has as 
yet been received from the Attorney General. It is, of course, entirely possible 
that he may have some other solution than suspension of activity or even the 
holding of a conference as the first step, but if he should follow our suggestions, 
one of the merits will be that your representatives will be present to bring out 
forcefully the matters covered in your letter. 

Sincerely, 
(Signed by) CHARLES A. COOLIDGE. 


JUNE 25, 1952. 
NATHANIEL H. Goopricu, Esq., 
Deputy General Counsel, Office of Secretary of Defense, 
Washington, D. C 


DeaR Mr. GoopricH : On March 29, 1952, in connection with the request of the 
Secretary of Defense for postponement of proceedings in the case entitled United 
States v. Western Electric Co. and A. T. & T. Co., you submitted to the Depart 
ment two memoranda bearing the following titles: 

(1) Statement as to interference with defense production occasioned by 
pending Government antitrust litigation against Bell System companies 
(unclassified ). 

2) The Bell Telephone Laboratories larger projects for the Depart- 
ments (sic) of Defense (secret). 

Inasmuch as the request of the Secretary of Defense has been acted upon by 
the Attorney General, I am returning these documents to you under seal by 
special messenger. I wish to assure you of my appreciation of your courtesy 
in making them available to the Department. 

Sincerely yours, 

H. G. Morison, 
{ssistant Attorney General 
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Mr. Materz. Is it correct that from July 1952 to September 1952, 
you were in Europe, and in your absence Mr. G. N. Thayer, vice presi- 
dent of Bell Telephone Laboratories was designated to be the point 
of contact with the Department of Defense regarding suspension of 
the case / 

Dr. Ketiy. That is correct. I left in the first few days of July. 
I don’t remember—fourth or fifth. And I got back at the end of 
August. 

And on the chance that this conference that was discussed in our 
correspondence—Mr. Coolidge’s and mine—might be called by the 
Attorney General, I had Mr. Thayer available to take part in that 
conference for us as Mr. Coolidge had discussed. And as I remember 
it, I took Thayer down to meet Coolidge before I left. 

Mr. Maerz. At this point, Mr. Chairman, I would offer in evi- 
dence a letter from Dr. Kelly to Mr. Foster, dated July 4, advising 
that Mr. Thayer would be the point of contact with the Defense De- 
partment during Dr. Kelly’s trip to Europe. 
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(The letter referred to is as follows:) 
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Mr. Maerz. I offer in evidence a letter dated July 4, 1952. from 
Dr. Kelly to Mr. Coolidge attaching a copy of the letter that Dr. Kelly 
had sent to Mr. Foster respecting this matter. 

(The letter referred to is as follows :) 


yceller 


Av te 
‘ 
let? r 
Foster 
c t 
4 ee 
4 " 


+ yo 


r 
‘ f 
yr . 
> - 
‘ aa e; 
s 
dd . 
7 ' 
, 
’ > ra 
PS 
triat \ 
rso! 
Vi hy l 
> 2 = 
tT. 
- Vumas 


Brooke Pri 


Tnayer 


- Re ns r 
se 
2 ‘ 
Cc i I 
4 
€ ~i 18 Ve 
r < © 
s 
‘A 
’ 


$ ecasion for 
‘ e4 


Lia imc imc 
r cdisecussiors. 


P 


LABORAT 


July A» %$5 


‘ , t | ve 
I sorry that 
s con ' le I 
Oo at*« t to 
g@ with Mr. Thayer, 
ly informed ard an 
re 
eo 











1914 CONSENT DECREE PROGRAM——-DEPARTMENT OF JUSTICE 


Mr. Maerz. I also offer in evidence a letter dated July 10, 1952 


from Mr. Coolidge to Dr. Kelly, acknowledging Dr. Kelly’s letter of 


July 4. 


(The letter referred to is as follows:) 
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Mr. Materz. I also offer in evidence a letter dated July 11, 1952, 
from Mr. Foster to Dr. Kelly, acknowledging Dr. Kelly’s letter. 
(The letter referred to is as follows :) 
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Mr. Maerz. Did the Department of Defense recently make avail- 
able to your organization a copy of a letter dated July 7, 1952, from 
Mr. Lovett to Attorney General McGranery, and a reply from Mr. 
McGranery dated July 16, 1952, concerning a request by Mr. Lovett 
for a conference with the Attorney General regarding suspension 
of the suit and the Attorney General’s willingness to have such a 
conference ? 

Mr. Cox. Mr. Maletz, I think perhaps I will have to answer that 


question. 
Lney were made available, and the doc en were supplied to us. 
The Cuarman. What was your answer? I didn’t hear you. 


Mr. Cox. Yes. 

The CuHarrMan. When were they made available to you ? 

Mr. Cox. Mr. Chairman, these are included in the documents that 
we talked about a little while ago. 

The Cuatrman. I know, but Iam just asking about these. 

Mr. Cox. I can’t be any more definite at the moment than I was 
then. They were included in a batch we talked about earlier. They 
are the same batch of documents. 

The CHatrrMan. They were all delivered at the same time / 

Mr. Cox. At the same time; yes. 

The Cuatrman. These were office memorandums of the Department 
of Defense, not only those referred to now, but those referred to 
previously—office memorandums from the Department of Defense 
which were delivered to you on behalf of your client, American Tele- 
phone & Telegraph Co., is that right ? 

Mr. Cox. Mr. Chairman, the answer to that question is yes, with 
these modifications. 

Some of the documents were not office memorandums, but letters from 
the Defense Department to A. T. & T., or letters from A. T. & T. to 
the Defense Department. 

Or, in the case of the documents Mr. Maletz is now referring to, 
they were copies of letters between the Department of Defense and 
the Attorney General. 

Let me say again, they were not delivered to me personally. I 
only make that point because I had to tell you I didn’t know when 
we got them. They were delivered to a representative of the Bell 
System who gave them to me. We are going to find out for you 
who gave them to him and who he w as. 

The CHarrmMan. When I say delivered to you, I mean delivered 
to American Telephone & Telegraph. 

I emphasize these were among the documents that were among the 
many office memorandums from the Office of the Department of De- 
fense. They included letters that passed to and from the Depart- 
ment of Defense to the Attorney General's office. 

Mr. Cox. That is correct. 

The Cuarrman. I repeat what I asked you before with reference 
to these letters that have just been referred to. Isn’t it rather un- 
~~ for the Department of Defense to allow any person to receive 

r have access to office memorandums of this character? 

"Mae. Cox. Mr. Chairman, I would reply again, no; when the De 
partment of Defense is aware that those documents are about to be 
come a matter of public record in a proceeding of some kind. 
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The Cuatrman. How would the Defense Department know—or 
how would you know that the Defense Department would know— 
whether they were to be made public ? 

Mr. Cox. Well, I assume, Mr. Chairman, that they believed, when 
they gave them to your staff, that they probably would be used in 
this hearing. 

The CHamMan. We received thousands of documents, among them 
many office memorandums which we do not intend to make public. 

Mr. Cox. I am sure that is so, and I concede your point about a 

Let me put my point without arguing it in a slightly different wa 

I suppose that, having disclosed these documents so that in a thee, 
they had lost their confidential character so far as the Defense De- 
partment is concerned, they gave them to us, which I do not regard 
as unusual in any way. 

Mr. Miuer. May I ask a question on that point, Mr. Chairman ? 

You say these were delivered to you. When? 

Within roughly when? 

Mr. Cox. They were delivered to us after they were delivered to 
the committee, and I can’t be precise about the time. I think I told 
Mr. Maletz that certainly they were delivered in the last month or two, 
and I am going to find out. 

Mr. Miuier. After the time that there was an announcement that 
there was going to be a public hearing in this matter, is that right? 

Mr. Cox. I think not. I can’t remember precisely about that. But 
I don’t think they were delivered to us after the press release that an- 
nounced there would be a public hearing. That is my present re- 
collection that they were not. 

The CuatrmMan. I might make comment that it strikes me that it is 
an untoward action on the part of the Department of Defense to do 
such a thing, because I can conceive very serious consequences that 
could result from that. 

I don’t want to put in the record what those consequences would be, 
¥ maybe I shall subsequently. This is a congressional committee. 

[ don’t think that the Department of Defense has a right to equate 
the American Telephone & Telegraph with a congr essional committee, 
and therefore give to the American Telephone & Telegraph what it 
cives to a congressional committee. 

Mr. Cox. Mr. Chairman, it would not be fitting for me, I think, to 
irgue the point with ~ 

The Cuarrman. Oh, I understand that. I am just making a com- 
ment as I go along. 

Mr. Cox. Let me just say this, on behalf of my client, that, of 
course, when you go into a proceeding of this kind, as it is true when 
you go into a lawsuit, although this is not a lawsuit, you like to have 
your client have all of the documents that are in possession of the 
other side so that you know what the facts are that your client is 
eoing to be faced with, and that seems to me a fair result in a thing 
of this kind, particularly in this case where these documents, I suspect, 
if we go along the way we have been going, are all going to go into the 
record. 

The CHatRmMan. Suppose you had documents that were submitted 
to a committee that involved—that is not this case, I am sure— 
criminality. 
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Should a possible defendant’s counsel be given in advance what the 
Government possesses so far as evidence is concerned ¢ 

I can conceive of many a circumstance where that could result. It 
is a very dangerous precedent that the Department of Defense is 
embarking upon if it does this thing. 

Mr. Cox. assume, Mr. Chairman, without knowing, that the De- 
partment of Defense considered these documents from that point of 
view, and decided that there was no question of criminality involved. 

The CHatrman. Of course, I make no charge. I say it could lead 
to something like that. 

Mr. Cox. I understand. 

Mr. Keatinec. You don’t know whether or not you got all of the 
documents that were given to this subcommittee ¢ 

Mr. Cox. No, all we know, Congressman Keating, is that the docu- 
ments that we did get were among the documents that were delivered 
to this committee. They may have delivered other documents to this 
committee that we don’t have. 

The CHarrmMan. Do you know who made the selection of what 
documents you should or did get / 

Mr. Cox. No. 

Mr. Hotrzman. Mr. Chairman, can we find out whether or not the 
request was made for these interoffice memos or any of them, or 
whether they were given voluntarily to your company / 

Mr. Cox. We can find out that; yes. 

Mr. Maerz. Mr. Chairman, with your permission, I would like to 
read a letter dated July 7, 1952, from Mr. Lovett, to the Attorney 
General, which was then classified “Secret,” and was declassified on 
December 17, 1957, by Mr. Berry of the Defense Department. 


DEAR MR. ATTORNEY GENERAL: I wrote to you on May 26 in connection with 
pending antitrust— 
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The Cuairman. Who wrote this letter / 

Mr. Maerz. This is from Secretary of Defense Lovett to the At- 
torney General. 

The CuarrmMan. Who was the Attorney General at that time? 

Mr. Maerz. Mr. McGranery. [Reading:] 


I wrote to you on May 26 in connection with pending antitrust action against 
Western Electric Co., Ine., and American Telephone & Telegraph Co., to request 
your assistance in insuring that the services of certain key officials of the Bell 
Telephone System will continue to be available to direct the development of 
projects that are important to our national defense. 

I enclosed with that letter two memorandums received from the president of the 
Bell Telephone Laboratories. Since then, two earlier memorandums prepared by 
the Bell people and submitted to your Department at Mr. McGranery’s request 
were returned by Mr. Morison prior to his departure from office. These mem- 
orandums are basic to an understanding of the important work of the Bell System 
in the defense effort. They are enclosed herewith so that you can consider the 
information in them along with the information in the memorandums I trans- 
mitted on May 26. 

I hope that you will find it possible to arrange shortly for the conference that 
I suggested in my letter. 


Mr. Chairman, with your permission, I should also like to read a 
reply by Mr. McGranery to Mr. Lovett dated July 16, 1952. 

Thank you for your letter of July 7, 1952, regarding the above-captioned 
matter, in which letter you directed my attention to a letter previously written 
by you on May 26, 1952. 

I have completed reading the memorandums. I called your office this morning 
and your aid told me that you have gone over to Walter Reed for a checkup. 
If you will give me a call after your return to the office, I shall be pleased to 
arrange a time so that we may set up a conference to discuss the matter. 

I offer the letters in evidence at this point, Mr. Chairman. 

Mr. Keatine. To whom was that letter from McGranery ? 

Mr. Maerz. To Mr. Lovett. 

The CHarrMan. They will be accepted. 
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thie of the Attorney Orneral 
Washington.B.C. 





My, dear Mr. Secretar 


In re: Western Electric Company, Inc. 
and American Telephone and 
Telegraph Company 
Thank you for your letter of july 7, 1952, 
regarding the above-captioned matter, in which 
letter you directed my attention to a letter pre- 
viously written by you on May 26, 1952. 
I have completed reading the memoranda. 
called your office this morning and your Aide 
told me that you have gone over to Walter Reed 
for a check-up. If you wil! give me a call after 
your return to the office, I shall be pleased to 
arrange a time so that we may set up a con 


ference to discuss the matter. 


Sincerely, 


Attorney Genera!) 4 


t 


The Honorable 


The Secretary of Defense 
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Mr. Maerz. I would direct this question, if I may, to Mr. Cox. 
Did the Defense Department, Mr. Cox, make available to your 
company recently a memorandum for the record dated July 16, 1952, 
signed by Mr. Foster; a handwritten memorandum from Mr. Coolidge 
to Mr. Foster dated July 16, 1952; and a memorandum from Mr. 
Coolidge dated July 21, 1952? 
Mr. Cox. Those documents were among the documents given to us. 
Mr. Maerz. They were made available? 
Mr. Cox. Yes. 
Mr. Materz. Mr. Chairman, may I read these—— 
The CHairMAn. Were they given to you separately from the others 
included in the others ¢ 
Mr. Cox. They were included with the others. 
Mr. Matetz. May I read these memorandums? 
The CHarrman. Yes. 
Mr. Maerz. The first document, dated July 16, 1952 was prepared 
by Mr. William C. Foster, Acting Secretary and is entitled “Memo- 
randum for the Record. Subject: Western Electric-Bell Laboratory 
Case.” 


or 


— 


I discussed with the Attorney General this problem. He was sympathetic 
and said that he would prefer to postpone the meeting with the Bell Lab people 
until he had an assistant for antitrust matters, but that delay would not penalize 
Western Electric nor should their people leave their jobs with us because of 
the delay. The implication was that he understood the problem and understood 
the tremendous amount of work to be done. 

I have reported this to Mr. Kent. 

On July 28 the Attorney General will call either Mr. Lovett or myself to 
take further steps to make definite arrangements. 

The second memorandum, Mr. Chairman, is dated July 16 and is a 
memorandum, I believe, for Mr. Foster. 

I am not too clear as to who prepared the memorandum, but it looks 
like CAB, or CAC. Do you have it, Mr. Cox? 

Mr. Cox. Yes, but I cannot give you any light about the author of it. 

Mr. Maerz. In any event, this memorandum states as follows—— 

Mr. Keatine. Are we going to read into the record a memorandum 
from somebody who is unidentified ? 

The CHarrMan. Was it attached to the others / 

Mr. Materz. Yes, sir. 

Mr. Keatina. Physically attached ? 

Mr. Maerz. Yes, sir. 

Mr. Keatinc. You don’t know who wrote it? 

Mr. Maerz. I believe it was written by Mr. Coolidge, but I am 
not certain. 

Mr. Kratinc. Addressed to whom ? 

Mr. Maerz. Addressed to Mr. Foster. 
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Mr. Hotrzman. Mr. Whom? 

Mr. Maerz. Mr. Foster. 

The CHarrMan. It was attached ? 

Mr. Ropino. It came from the Defense Department and was in- 
cluded among the others? 

Mr. Maerz. Yes. Mr. Cox has a copy of this document, as I under- 
stand it. 

The Cuarrman. A copy of this memorandum that we don’t know 
who wrote was supplied to you ¢ 

Mr. Cox. That was among the documents made available to us. 

Mr. Maerz (reading) : 


The Attorney General called Mr. Lovett in regard to the Western Electric 
ease. Said matter would hold over until next week, and I informed him you 
were in the office and would perhaps return the call. 


And at the bottom, “White House phone.” Underneath that, the 
letter “D.” 

The next document is a memorandum dated July 21, 1952, from Mr. 
Coolidge for Mr. Foster. 


Iam confused on Bell Labs: 

(a) On July 16 the Attorney General called you wanting a delay until July 
28 in order to get a new Assistant Attorney General (memo attached). 

(b) Under date of July 16 the Attorney General writes Mr. Lovett saying 
he is ready to set up a conference (letter attached). 

Which governs? 

Even if the letter governs, I am planning not to call off the memorandum 
from the Navy 


And above the word “Navy” is a handwritten notation: Admiral 
Shoefel in contact with Thayer’ — 


we discussed this morning with Mr. Lovett. 


This memorandum is initialed “C. A. C.” and underneath that, 
“Charles A. Coolidge.” 

Following, Mr. Chairman, are these handwritten notations: 

Sequence: 

1. Telephone call—MecGranery to Lovett—a. m. 16th Lovett in hospital- 
Randall alerted Foster. 

2. Letter—McGranery to Lovett—a. m. 16th—attached. 

3. Telephone call—Foster to McGranery—p. m. 16th—attached. 


4. Telephone call—Carter to McGranery’s office—a. m. 22d—confirms that 
MecGranery will call Lovett or Foster on 28th per 3 above. 47. 


Mr. Chairman, I would offer these memoranda in the record at 
this point. 
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(The material referred to is as follows :) 
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Mr. Maerz. Dr. Kelly, did it come to your attention that on July 
16, 1952, Mr. Thayer received a telephone call from Mr. Coolidge 
advising of the n: iture of the conversation between Attorney General 
McGranery and the Deputy Secretary of Defense Foster regarding 
suspension of the case / 

Dr. Keiiy. Well, unless there is some correspondence, I don’t 
independently recall it now. 

If there is something here that would recall it- 

I had some discussions with Thayer from Europe about this thing, 
but I can’t remember. 

Here is some paper I can read. 

Yes, I read this. I am sure that I was cognizant of this at the 
time. 

Mr. Maerz. Thank you. 

Mr. Chairman, I — like to read this memorandum of July 21, 
1952, prepared by Mr. G. N. Thayer 


On July 16, 1952 


The CuHarrMan. That is the gentleman who took your place while 
you were away / 

Dr. Ketty. He was acting for me in anything that was necessary 
in connection with these discussions with the Dep: irtment of Defense; 
yes. He was one of my vice presidents. 

Mr. Maerz (reading) 


On July 16, 1952, Mr. C. A. Coolidge, Assistant Secretary of Defense, called 
me to report on the status of the Defense Department's efforts to have the 
Justice Department defer the antitrust suit. He told me of a discussion (not 
firsthand) with the Attorney General at which the Attorney General made the 
following statements: 

1. That he would make no decision until the new head of the Antitrust 
Division had been appointed ; 

2. That he would not make this appointment until after the Democratic 
Convention ; 

3. That the delay put into the negotiations by the Justice Department 
would not be counted against any delay which might be granted later 

4. That he approved of the position we have taken (as stated in Mr 
M. J. Kelley’s letter of May 9 to Mr. W. C. Foster) in not working on the 
case until he had made a decision 

I told Mr. Coolidge that we were concerned about the delay in view of the 
fact that we were under court order to be responsive. He sympathized and 
suggested that work in response to the order probably did not involve the 
efforts of key people in the laboratories and that perhaps this work should 
go forward. 

Mr. Coolidge told me that in his opinion, it was quite possible that no decision 
would be made until after the election. He guessed that the Attorney General 
might not want to decide such an important matter for a possible successor. 

I asked Mr. Coolidge whether, in his opinion, it would be profitable for us to 
discuss these matters with the Justice Department at this time He saw 
no reason why not, but on the other hand, did not recommend that we do so 

Original signed by G. N. Thayer 


Mr. Chairman, I offer this memorandum in the record at this point 
The CuatrmMan. Accepted. 
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Mr. Maerz. Did the Defense Department, Mr. Cox, make avail 
able to your company recently a memorandum from Mr. Coolidge to 
the Secretary of Defense dated July 25, 1952, suggesting that the 
date of the conference between the Secretary of Defense and the At- 
torney General be postponed until Dr. Kelly returned from Europe 
in the early part of September / 

Mr. Cox. That is included among the documents that were made 
available. 

Mr. Horrzman. At that point, Mr. Chairman. will you also verify, 
Mr. Cox, whether a request was made for that item or whether that 
was given to you voluntarily by the Defense Department ? 

Mr. Cox. Well, we will supply that information for all of these 
documents. 

The Cuarrman. What was your last answer / 

Mr. Cox. I said that we will supply that information for all of 
the documents. 

Could I, with the chairman’s permission. take this occasion to 
make it clear, which I am sure Mr. Maletz will confirm, that we tola 
the staff before this hearing started that we had these documents, 
and that we had obtained them from the Defense Department. 

Mr. Maerz. Yes. 

The CuHatrMan. That is correct. 

Mr. Rogers. As a matter of fact, vou turned all files that were 
reauested over to the staff. did you not, Mr. Cox ? 

Mr. Cox. Yes; that is right. 

Mr. Rocers. You have never attempted to keep anything from this 
committee in that regard / 
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Mr. Cox. That is right, and the point I was making now, Con- 
gressman, was as to these documents we have received from the 
Defense Department, we disclosed, told the staff that we had received 
them, and had copies of them before the hearing started. 

Mr. Maerz. Mr. Chairman, so that the record may be completely 
clear, Mr. Cox did inform me, I believe within this past week—— 

Mr. Cox. Sometime. 

Mr. Maerz. That the Defense Department had made available 
to his company these various documents. 

Mr. Chairman, with your permission, I should like to read the 
memorandum dated July 25, 1952, from Mr. Coolidge for the Secre- 
tary, via Mr. Foster. 

Thayer called today in connection with Bell Labs to say he had been talking 
with Dr. Kelly in Zurich. Dr. Kelly decided that they need not wait for a 
decision by the Attorney General before they start on the Navy job. Their 
agreement with the Navy is only to complete the study phase, but they express 
the intention to go ahead with the main part of the job unless they get an 
adverse decision from the Attorney General to the effect that no postponement 
will be given in the antitrust case 

Kelly is expected back the first week in September and Thayer expressed 
the view that the company was not only willing but would like to postpone a 
conference with the Attorney General until then 

You will recollect that the latest word from the Attorney General is that 
he expects to get in touch with either you or Mr. Foster around the 28th of 
this month. I suggest that when he does, and if he expresses a willingness 
to confer, that we suggest the date of the conference be set on Kelly’s return 
though if Mr. McGranery does not take kindly to that suggestion, I certainly 
would not press it 

(Signed) CHARLES A. COOLIDGE. 


I would offer this memorandum in evidence at this point, Mr. 
(Chairman. 
The CHarrMaAn. Accepted. 
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Mr. Maretz. Dr. Kelly, in or about December 1952, did you sug- 
gest to Secretary Lovett that Mr. Lovett prepare a memorandum 
for the files to apprise the new administration of the consideration and 
action of the Department of Defense with respect to deferment of 
this A. T. & T. antitrust suit ¢ 

Dr. Ketriy. I did not directly discuss this with Secretary Lovett. 
I had some discussions with Mr. Coolidge. I think it was in Novem- 
ber, in which Mr. Coolidge was addressing himself to getting a file to 
leave for the incoming administration, and there had been so many 
going back and forward of our documents to the Attorney General, 
so he said, and I assumed for the three departments—I don’t know 
that he didn’t know the status of their file in regard to the complete 
history. So that I agreed with him that if they would give me the 
material they had that we had submitted, that I would see that it was 
complete, and that it was in good order. 

In connection with those conversations—and I can only say that we 
discussed this—the matter of an accompanying memorandum by Sec- 
retary Lovett was discussed, and out of that, whether at his sugges- 
tion or mine, I can’t remember, but out of that came my sending to 
him, I think it was sometime in early December, a draft of a possible 
memorandum from Lovett covering it. 

Now that is just as my recollection can be on it, and I wouldn't 
remember it at all except that I had a copy of that draft that I 
sent down. 

Mr. Materz. Is it correct that on December 11, 1952, you delivered 
to Mr. Coolidge a draft of a suggested memorandum that Mr. Lovett 
might include in the files? 

Dr. Ketiy. I delivered, or sent—I don’t remember—but it is en- 
titled, “Suggested Items for Mr. Lovett’s Memorandum that is to 
Accompany the File: Consideration and Action of Department of 
Defense on Deferment of Western Electric Antitrust Case.” 

This was the document that I told you had come out of my discus- 
sions with Mr. Coolidge, at either his initiative or mine, when we 
were discussing getting the materials in good order. 

Mr. Materz. But you have no recollection at this time as to whether 
you or Mr. Coolidge made the suggestion ¢ 

Dr. Ketiy. It came out of the discussion and unless I had a definite 
recollection, I wouldn't assign the suggestion to him. All I know, 
it was a discussion in getting a file that was complete so that the 
incoming administration could take up this, because I expected to 
push the matter as soon as I could after they were in office. 

As a result of those discussions and what happened, I prepared 
this memorandum, yes. 

The CuairmMan. In other words, you submitted a document which 
subsequently became a Department of Defense memorandum which 
was to be submitted by Secretary of Defense Lovett to his successor / 

Dr. Ketiy. Well, it was material for such a memorandum. Though 
I would have been happy if he had used it. He, of course, would have 
to speak for himself. 

Actually, his memorandum included only a part of the material I 
submitted. 

Mr. Keatina. Did he, in fact, adopt your memorandum as is? 
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Dr. Ketty. The thing that was in it was in part, let me say, what | 
had suggested might be appropriate. It wasn’t entirely, exactly as it 
had been. It was shorter and left out some items that I had included, 
but it was in substance along the same line, yes. 

Mr. Keating. Well, that paper which you have in front of you 
is the suggested memorandum prepared by you for Mr. Lovett; 
isn’t it ? 

Dr. Keitiy. That is right, and this was December 11. Apparently 

I delivered it to him. Th at is what my secretary has here so, I guess 
I delivered it to him when I was in Washington. 

Mr. Keating. Did he, in fact, adopt that as is? 

Dr. Ketity. No, he didn’t, and I think you have in your files that 
letter. Mr. Coolidge sent me a copy of it and said that he had made 
it somewhat shorter or something to that effect, saying that he thought 
it was adequate. 

The CuarrMan. So he didn’t adopt, word for word, the memoran 
dum that you submitted ? 

Dr. Ketiy. No, as I remember it, it was half the length or two 
thirds of the length that I had submitted. 

The Cuarrman. Was this memorandum you submitted based upon 
documents you received from the Department of Defense / 

Dr. Ketiy. Well, it is a statement of what is in the file and some 
thing about the proceedings with the Attorney General’s office. 

The Cuairman. Did you have access to the files ? 

Dr. Kexiy. Only to the material that Dr. Kelly, president of the 
laboratories, has prepared. 

The only thing I saw when I looked at the file was things I had 
prepared, 

The CHarrmMan. You saw the files in the office of the Department 
of Defense / 

Dr. Ketiy. I only saw the things in Mr. Coolidge’s office that I had 
been submitting through the course of our discussions. Some of them 
were in duplicate, and 1 or 2 were not there, not in the file that he 
showed, and I agreed to assemble one copy of each of everything. 
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(nd I think the last memorandums were toward the end of May, as I 
remember, and I agreed to add to that the additional jobs that we had 
taken on with the Department of Defense since my last memorandum 
which would give a complete picture up to the d: ate-—until about the 
ist of November, as I remember—but I saw nothing in their file 
other than what they had of this material that I had sent to them. 

Mr. Maerz. Dr. Kelly, isn’t it correct—I think you have referred 
to this—that while Mr. Lovett’s memorandum was shorter than the 
dr: ft you suggested, you were advised by Mr. Coolidge that Mr. Lov- 
ett’s memorandum covered those points in your draft th: at you believed 
important ¢ 

Dr. Keniry. I think those were his words. His letter is there. It 
was a very short note. In substance that is what was in the letter. 

Mr. Materz. May I read the letter you received from Mr. Coolidge 
dated December 23, 1952 

Mr. Keatine. | take it you are eventually going to put in the Lov 
ett memorandum ? 


Mr. Maerz. Yes. | Reading :| 


DeaR Dr. Ke_ty: When you pick up the copies of the superseded memoran- 
dums, there will be a copy of the memorandum Mr. Lovett has signed for the 
file You will find it somewhat shorter than the draft you suggested, but I 
believe it covers the important points 


The Executive Office is planning to call Mr. Wilson’s attention to it after he 

has taken office 
Sincerely, 
(CHARLES A. COOLIDGE 

The CHarrMan. Did you actually receive the version that Mr. 
Lovett prepared for Mr. Wilson ¢ 

Dr. Ketiy. Yes. 

The CrarrMan. You actually received it ? 

Dr. Ketty. Yes. He included it there and it was in my files when 
we went toturn the files over to you. 

Mr. Marerz. At this point, Mr. Chairman, I offer in evidence the 
letter of December 23 from Mr. ¢ ‘oolidge to Dr. Kelly. 
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Mr. Maerz. Mr. Chairman, with your permission, I should like 
to offer in evidence the draft of a suggested memorandum from Mr. 
Lovett which was delivered by Dr. Kelly to Mr. Coolidge on Decem- 
ber 11, 1952. 

The CuairMan. That will be accepted. 

(The draft referred to is as follows:) 

(Delivered by Dr. Kelly, December 11, 1952, to Mr. Coolidge. ) 


SUGGESTED ITEMS FOR MR. LOVETT’S MEMORANDUM THAT Is To ACCOMPANY THE 


FILE: CONSIDERATION AND ACTION OF DEPARTMENT OF DEFENSE ON DEFERMENT 
OF WESTERN ELECTRIC ANTITRUST CASE 


The attached file contains the material that Dr. Kelly, president of Bell 
Telephone Laboratories, has prepared and caused to be prepared by Bell System 
people in support of my request to the Attorney General that the active prose- 
cution of the Western Electric Antitrust case be deferred in the interest of 
national security. As the record shows, I made this request initially to Attor- 
ney General McGrath and followed it up with Acting Attorney General Perlman 
and Attorney General McGranery. The three Secretaries in the Department 
of Defense joined with me in this initial recommendation and were kept advised 
of progress. 

While the Attorney General's Office has been cooperative, owing to changes 
in personnel there, it has not been possible to bring the matter to a definite 
conclusion. However, it has been understood that the time taken in arriving 
at a decision should not be counted as preparation time by the Bell Cos., since 
except for file searches for material requested by the Attorney General, the com- 
panies were inactive in their preparation for the case 

We were motivated in making the recommendation for deferment by the very 
large contribution that Bell Laboratories and Western Electric, working as a 
coordinated team, are making to the Nation’s defense effort and the adverse 
effect on this contribution of the active prosecution of the case. From our 
discussions with Dr. Kelly supported by the material he supplied, which accom- 
panies this memorandum, we were convinced that we would lose a significant 
portion of the effort of these organizations. In addition we placed a high value 
on the “good citizen” contributions to these Departments and the Atomic 
Energy Commission that Messrs. Kelly, Buckley, Quarles, Fisk, McRae, Tinus, 
Lack, and others were making, which we would lose. These men are always 
»vailable for advice to us and for responsibilities on committees essential to the 
carrying on of our work here. We are continuously making good use of this 
availability 

Dr. Kelly presented to us orally and later by the memorandums in the file, 
the pertinent facts that led us to seek the deferment. He has advised that the 
charges of the Government in this case relate largely to scientific and engineer- 
ing matters. They allege failure to apply promptly new technology to the in- 
strumentation of Bell System service and to improper decision on many actions 
of a technical character over a long period of years. In presenting the Bell 
System's defense of these charges, a large amount of highly technical material 
at the top policy forming level would have to be prepared 

Also according to Dr. Kelly, in the Bell System's preparation of its affirma- 
tive case, an even larger amount of top-level technical policy and action will be 
involved. Support of these statements are included in the material of the file. 

Dr. Kelly advised that the large expansion of Bell Laboratories and of West- 
ern required to carry Out the responsibilities placed on them by the Depart- 
ments of Defense and the Atomic Energy Commission, and at the same time to 
meet the heavy demands occasioned by the continuing high level of growth of 
the Bell Telephone plant, has spread the management levels very thin. With 
the introduction of many younger men into these top levels, the time of the 
senior members of the management group is more than occupied with their 
expanded load. They are the very men, according to Dr. Kelly, who will be 
most heavily committed to the preparation of the defense in the Western case. 
Dr. Kelly, who makes a large personal contribution to the programs of these 
organizations for the military and the Atomic Energy Commission, will be espe- 
cially heavily committed in the preparation and trial of this case, as he will lead 
the technical relationships with their counsel and have much of the initiative for 
the preparation of the supporting technical material 
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From our knowledge of Dr. Kelly, based on his intimate association with 
us since 1940, we believed his documented evaluation of the situation and were 
impelled, because of the value to the Nation of the defense effort of these com- 
panies, to request the deferment. 

During the interval since the issue was raised, the Departments of Defense 
and the Atomic Energy Commission have continued to place large additional 
responsibilities on the laboratories and Western. Dr. Kelly advised us that they 
would continue to accept those for which the organizations were uniquely indi 
cated, but with the understanding that should they be called upon to activel) 
prepare for the suit, they would be forced to make a major change in the level 
of their responsibilities to us. We have only recently asked the Bell System to 
assume the complete responsibility for the new northern radar fence and its 
associated communication facilities. While this responsibility involves the 
integrated effort of many organizations of the Bell System, it will fall primarily 
on the laboratories and Western. The Bell System accepted this responsibility 
at my request to Mr Craig. The contract, which is with the Air Force, is for 
2 years. Should the project continue to the presently indicated completion, 
without doubt the Bell group should carry it through. It is probably a 4-year 
project. Many other projects of the laboratories and Western that are of major 
importance to us, will require a similar time scale for completion. 

Dr. Kelly has recently stated to me that the new commitments of these com- 
panies to the defense effort since last February, when he first came to us, and 
those previously made combine to make the present status of uncertainty most 
unsatisfactory to the Government and to the companies. Jecause of this he 
believes that he must initiate consideration of the problem this situation pre 
sents with the new administration at a relatively early date. Were I continuing 
as Secretary of Defense, I would be impelled in national interest, to continue 
to press for definitive favorable action by the Attorney General. 


Mr. Maerz. And with your permission, Mr. Chairman, I would 
like to read a memorandum on the Western Electric antitrust case, 
dated December 23, 1952, signed by Robert Lovett, which was classi 
tied “secret” and which was downgraded to “unclassified” on Decem- 
ber 17, 1957, by Robert W. Berry. 


The problem presented when the prosecution of an antitrust case will inter- 
fere with the defense activities of one of our important contractors is not an 
easy one. It involves a direct conflict between two Government policies, and 
requires for the resolution of that conflict cooperative action by two separate 
executive departments. In World War II, a considerable number of postpone 
ments were granted—some feel too many. The facts that the present emergency 
is not all-out war, and that it may continue for a long period, add to the diffi 
culty by lessening the apparent urgency of the need for a postponement and by 
lengthening the duration of a postponement if it is to be an effective remedy 
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Accordingly, I believe that in the present situation postponements by the 
Attorney General should be requested by the Secretary of Defense only on a 
clear showing that prosecution of the case would cause substantial damage to 
the defense effort. 

There is presently only one pending case in which I have requested the assist 
ance of the Attorney General, a request in which the Secretaries of the military 
departments have joined. It is an antitrust suit against the Western Electric, 
including the Bell Laboratories, and the American Telephone & Telegraph Co 
In my opinion this case meets the foregoing requirements. While the Attorney 
General's Office has been cooperative, the past and pending changes of personnel 
there have prevented the matter from being brought to a definite conclusion. 

The attached folder contains the correspondence with the Attorney General 
und considerable data submitted by the company, principally by Dr. Kelly, the 
president of the Bell Laboratories. The regular file contains additional data. 
‘There is no question in my mind as to the importance to the defense effort of 
the work the Bell Laboratories and Western Electric are doing. While I can- 
not Similarly vouch personally for the degree of interference with that work 
which a resumption of activity in the antitrust suit would entail, the data 
on this point which Dr. Kelly has submitted are impressive and I have no 
question as to Dr. Kelly’s integrity. 

I should add that recently the Bell System, at my request to Mr. Craig, has 
agreed to assume complete responsibility for the new northern radar fence 
und its associated communication facilities. While this responsibility involves 
the integrated effort of many of the organizations of the Bell System, it will 
fall primarily on the Laboratories and Western 

lor. Kelly advises us that the acceptance of new commitments must be on the 
understanding that, should the companies be called upon to prepare actively 
for the antitrust suit, they will be forced to make a major change downward 
in the level of their responsibilities to'us. He points out that the new com- 
mitments undertaken since last February (when he first came to us about post 
ponement) combined with these previously undertaken, make the present status 
of uncertainty most unsatisfactory to the Government and to the companies. 
He therefore believes that he must initiate consideration of the problem this 
situation presents with the new administration at a relatively early date 

It seems to me important that the endeavor to obtain the cooperation of the 
\ttorney General in working out this problem should be vigorously pursued 


Mr. Marerz. I offer this memorandum in evidence. 
The CHAIRMAN. Accepted. 
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satisfactory to the Goverment ami to the Companion. Me therefore 
belleves that he mugt imitiate consideration of the prebles tis ai tee- 
tice presente with the new eduicistration at a relatively early dete. 


Tt seeme te ae important that the emdiesror te obtels the coopera- 
tiem of the Attermsy Gemeral in working out this prwbdles should be 
vigorously pursued, 
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Mr. Keatinc. What is the date of that / 

Mr. Mauerz. December 23, 1952. 

Mr. Keatine. We have taken a jump here from July 1952 to De 
cember 1952, and in between we have had this Democratic convention. 
Now wasn’t there any—— 

Mr. Rogers. You mean the election. 

Mr. Kratine. Yes, the election, too. 

But it was the Democratic convention that was delaying the pro- 
ceeding in the antitrust case according to the memorandum. Was 
there some communication of some nature between you and the De 
fense Department in between July and December ? 

Dr. Ketiy. Well, as you will remember, Mr, Coolidge called Mr. 
Thayer, according to Mr. Thayer’s internal memorandum, in July, 
reporting on where vhis was. 

I had seen Mr. Coolidge just prior to going to Europe, introducing 

‘hayer to him, and “r I got back from Europe, the first time | 
was in the Pentagon, I dropped in on Mr. Coolidge and found that 
there had been no follow up from the Attorney General on this pro- 
posed conference of the Department of Defense, the Attorney Gen 
eral’s office, and ourselves on this point. 

Mr. Kearine. The effect of that was to grant a 6-month delay 
right there? 

Dr. Ketiy. Well, time was rolling on, and we weren't doing any 
thing about preparing for the defense of the case. In the meantime, 
we were taking added responsibilities and Mr. Coolidge was aware of 
that, and said that he would continue to review the matter, but he 
also said to me in substance what was in Thayer’s memorandum, 
that he thought probably with the near-at-hand election—I don’t 
know the words, but that is what he meant—that Mr. MeGranery 
might leave this decision over for the incoming administration, what 
ever it might be. 

Mr. Keartinc. Did he, in fact, appoint a head of the Antitrust Di 

vision after the Democratic convention, or did he not ? 

Dr. Ketry. Frankly, I don’t know. That was the question he 
raised in July, but whether he ever appointed one or who it was, I 
don’t know. 

Mr. Keatinc. But there was a delay of some 6 months. You ac 
complished what you were seeking, at least in part. 

Dr. Kerry. We were going ahead just as if we had a delay, and 
I had, said that we woul 1 do ‘that until a decision was reached, and if 
no delay was granted, then we would jointly have to take stock as 
to what was done about our work for the Department of Defense. 

The CuarrmMan. Of course, I recognize the irrepressible desire of 
my good friend from New York to bring politics into the situation 
by the reference to the Democratic convention. 

Mr. = ‘TING. No; it is the memorandum, Mr. Chairman. 

The CuarrMan. However, the gentleman had oa wait a little bit 
and then i will get to politics on the other side as well. 

I said before that we play no favorites here 

There was consider: ab le del: ay during the De mocrat i administra 
tion, and we have other things that developed which, to say the least, 
were untoward, that is an understatement, in the Republican admin 


istration. 
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Mr. Kearine. Mr. Chairman, I was just referring to a memoran- 
dum. I am confining myself, Mr. Chairman, strictly to the evidence. 

The Cuairman. I understand. Knowing the proclivities of the gen- 
tleman from New York, I am just making this comment. 

Dr. Ke_iy. Mr. Keating, I want to make clear that in my discus- 
sions In September with Mr. Coolidge, and I think in his talk with 
Thayer in July, these observations about the probabilities were his 
own judgments. 

I am sure that nobody at the Attorney General’s Office—at least I 
am confident—had told him those things. I think he was just expect- 
ing it because this was just dragging on without action, that that 
might happen. So it was observations that you tell when you are 
asked, but I think it was just his opinion, and that is all. 

The Cuairman, It is interesting to note that Mr. Lovett, the gentle- 
man mentioned, is an avowed Republican. 

Dr. Ketiy. This is Coolidge I was talking with. 

Mr. Keatine. He was serving under the administration / 

The CHairMaAn. He is an avowed Republican. 

Mr. Hourzman. Mr. Chairman, may I ask a question here about 
this memorandum. 

The CuarrmMan. Certainly. 

Mr. Hourzman. Dr. Kelly, with respect to this memo which was 
prepared for the successor with the change of administration that sub- 
sequently eventuated, you saw only memos sent by your company to 
the Defense Department; is that correct / 

Dr. Keiiy. That is right. 

Mr. Hourzman. And what was the purpose of collating all these 
things ? 

Dr. Keiity. There was to be a record which the incoming adminis- 
tration, whoever it might be, would have the record as to what had 
transpired between Secretary Lovett and his organization, the Attor- 
ney General's organization, and our company. 

Mr. Coolidge wanted to have that record complete and in order. 
He asked me to look at the materials they had in the files that I had 
sent in order to see if it was all there. 

I did that, also I saw that there was something in it about loads for 
Department of Defense that we has assumed since the end of May, as 
I remember, so I pre pared a supp lement. That was the only new 
thing. This supplement told what had transpired from the end of 
May until the time I prepared this in the latter part of October, which 
was Included. 

These, plus their internal papers, which I did not see at all, were the 
file which Secretary Lovett discussed in his memorandum of 
December 23. 

Mr. Hotrzman. All these things were already in the Department of 
Defense file; were they not / 

Dr. Ketiy. There was an omission or because they had been 
sending them out to the Attorney Gener a, oad some had come back, 
and apparently some had not, and I found both duplications and an 
omission. I forget what they were now. 

So I pulled together just one copy of everything that was submitted 
plus this short memorandum bringing the record up to date. 

Mr. Hourzman. But I eee: all these things were already in the 
file of the Department of Defen 
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Dr. Keitiy. That is right, except this one thing I brought up to 
date. 

Mr. Houtrzman. It would have been administratively possible for 
somebody in the Department to simply have run down these letters, 
would it not, without the need of an additional memorandum? Would 
that be a fair statement, Dr. Kelly ¢ 

Dr. Ketity. The Department of Defense could, of course, do what 
it chose in getting that record. I was only being a willing servant 
to Mr. Coolidge in looking at what we had sent and seeing that it 
was all in order and that it was there. 

Mr. Hotrzman. Everything you put down in your memorandum 
was already in that Dep: irtment of Defense file ? 

Dr. Keiiy. As I remember, there was only one memorandum that 
had gotten lost. I supplied that and put them all together and gave 
this added information of what had happened since the end of May 
or the first of June. 

Mr. Maverz. Mr. Chairman. 

Mr. Price, did Attorney General MeGranery, on January 19, 1953, 
advise counsel for the Bell System, in response to counsel’s letter of 
January 12, 1952, that the material furnished by the defendants in 
the antitrust suit would require anywhere from 18 months to 2 years 
for the staff of the Antitrust Division to evaluate, and that therefore, 
the objectives you were seeking in your request for deferment could 
be obtained without formal stipulation in the matter? 

Mr. Price. There is such a letter from Mr. MeGranery to Mr. John 
Wood, of Root, Ballantine, Harlan, Bushby & Palmer, our counsel 
in the case. 

Mr. Marerz. Mr. Chairman, at this point, I would offer a letter 
dated January 12, 1953, from Root, Ballantine, Harlan, Bushby & 
Palmer, addressed to the Honorable James P. MeGranery, and a letter 
dated January 19, 1953, from Mr. MecGranery to Mr. John E. F. 
Wood, of the Root, Ballantine, Harlan, Bushby & Palmer firm. 

Mr. Keattnc. Have you summarized that ? 

Mr. Maerz. Yes. 

The CHarrMan. Accepted. 

(The document referred to is as follows:) 

Root, BALLANTINE, HARLAN, BusSHBY & PALMER, 
January 12, 1953 
Re U.S. v. Western Electric Company, Incorporated, et al. 
Hon. JAMES P. MCGRANERY, 
{ttorney General, Washington, D.C. 

Dear Str: Under date of April 30, 1952, the Acting Attorney General trans 
mitted to me a copy of his letter of that date to the Secretary of Defense with 
reference to the request of the Secretary of Defense for the deferment of the 
above antitrust suit pending against my clients, American Telephone & Telegraph 
Co. and Western Electric Co., Inc. The request for deferment had been made 
hy the Secretary of Defense in his letter of March 20 and concurred in by the 
Secretaries of each of the armed services. 

I understand that the matter was thereafter taken up with you, and under 
date of May 26 the Secretary of Defense renewed the request for postponement 
of the case and transmitted to you a memorandum prepared by my firm indicating 
the demands which preparation for the case would necessarily make upon the 
personnel and organizations of the companies, and a memorandum from Dr 
Kelly, president of Bell Laboratories, showing the difficulties that would be en- 
countered under these circumstances in carrying on the military activities for 
which the companies had assumed responsibility. The memorandum of my firm 
supported the necessity for a suspension of activity in the case until a notice 
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should be received from the Department of Justice, to be given not earlier 
than May 1, 1954, setting a trial date not less than 18 months thereafter. 

We are informed that action on this request of the Secretary of Defense was 
deferred and that no final decision has been reached. Meanwhile we have under- 
stood that preparation for the trial of the case need not go forward until a 
decision is reached upon the request for deferment and that the time elapsed 
while that request is pending for decision would not be taken into account in 
the ultimate determination of a trial date. In view of the imminence of the 
change of Administration, it seems appropriate to have this point noted for 
future reference, which is the reason I take the liberty of writing you this letter. 

In the meantime, my clients have not been able to free themselves entirely 
from the burden of preparation of this case as they should do if their efforts 
in the national interest are not to suffer, nor has the Government been materially 
delayed in respect of any requirements imposed on us in the preparation of the 
case. You will have in mind that my clients have furnished to the Department 
of Justice under discovery procedures more than 10,000 documents from their 
files and are still furnishing large numbers in addition. 

We assume that the question of a formal stipulation of deferment will come 
to the attention of your successor. We will of course cooperate in any way 
that may be useful. 

Respectfully yours, 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., January 19, 1953. 


Re U.S. v. Western Electric Company, Incorporated, et al. 
Mr. JOHN E. F. Woop, 
Root, Ballantine, Harlan, Bushby & Palmer, 
New York, N. Y. 

My Dear Mr. Woop: I have the honor to reply to your letter dated January 
12, in which you discuss the question of deferment in the above-entitled action, 
with particular reference to the renewed request made by the Secretary of 
Defense dated May 26, 1952. 

As you know, I took office on May 27, 1952, and shortly thereafter discussed 
the matter with the staff of the Antitrust Division. They, at that time, advised 
me that your clients had already delivered to them material which would require 
the staff of the Antitrust Division working on your case anywhere from 18 
months to 2 years to evaluate the material furnished. 

I thereafter advised Secretary Lovett that under these circumstances I saw 
no necessity for me to take any action on the pending petition for deferment 
and I would not take any action for the reason that, in my opinion, the objec- 
tives you seek would be obtained without formal stipulation. 

Respectfully yours, ‘ 
(Signed) JAMES P. MCGRANERY, 
Attorney General. 

Mr. Maerz. Now, Mr. Price, to recapitulate to this point: It 1s cor- 
rect, is it not, that up to and including January 19, 1953, your efforts 
and the efforts of the organization, were directed to securing post- 
ponement of the trial of the case / 

Mr. Price. Yes, sir. 

Mr. Maerz. And is it not also correct that no decision with respect 
to postponement was made by the Attorney General ? 

Mr. Price. I think so. Certainly we never felt we had anything 
definite from them that we could rely on. 

Mr. Keatine. Except, as I understand it, this letter from MeGran- 
ery said to them, in effect, that it would take the Department of Jus- 
tice 18 months to get ready. 

Mr. Maerz. T hat i is the substance of the letter. 

Dr. Ketty. That is what he said, but that wouldn't be the fact. If 
they were going to get ready in 18 months, then we ought to begin to get 


re: ady now because we need about 18 months to prepare, and ‘that was 
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the point we are making, that if they were going ahead to prepare, we 
should start now. 

Mr. Marerz. Mr. Price, isn’t it correct that neither Attorney Gen- 
eral McGrath, Acting Attorney General Perlman, or Attorney General 
McGranery—none of them actually issued a formal suspension order / 

Mr. Price. Yes; that is right. 

Mr. Materz. In or about June 1953 did you have a conference with 
Judge Barnes, head of the Antitrust Division, in connection with a 
request by the defendants for dismissal of the case ? 

Mr. Price. Yes. 

Mr. Maerz. W.s this meeting, to the best of your recollection, on 
June 12, 1953? 

Mr. Price. I think that is probably right. 

Mr. Maxerz. And was this meeting with Judge Barnes held be 
cause the Attorney General was to be out of the city ¢ 

Mr. Price. We sought an appointment with the Attorney General. 
and didn’t succeec, and we were referred to Judge Barnes, and we 
went down and had a talk with Judge Barnes. 

Mr. Materz. At this meeting, did you present to Judge Barnes a 
38-page memorandum urging dismissal of the action ? 

Mr. Price. Yes, indeed. May I comment on that / 

Mr. Marerz. In just a moment. Was this the first time that the 
defendants had urged the Department of Justice to dismiss the case / 

Mr. Price. I think so, so far as I know. 

Mr. Maerz. What was the reason for not having urged predeces 
sors of Attorney General Brownell to dismiss the action ? 

Mr. Price. I have to turn the question around and answer it the 
other way. The reason that we were now asking the case to be dis- 
missed was that, in March of 1953—I want to keep my years 

straight—Attorney General Brownell had announced publicly—it was 
in all the newspapers—that he was, personally, reviewing the pending 
antitrust cases in the Department for the purpose of deciding whether 
any of them should be dismissed. 

The effect of this was that we-—and I think nearly everybody else 
who had a case down there—immediately felt that we ought to ca . 
attention to our case and see if we couldn't get it on the list of cases 
that were going to be dismissed, and we went to work on that. 

The CuatrrmMan. Are you sure there were no other reasons / 

Mr. Price. No; I don't know of any other reason. 

Mr. Maerz. Did you urge dismissal of the action because of what 
you regarded as the new atmosphere i in Washington ¢ 

Mr. Price. We urged it on account of what I have just said, that 
the Attorney General had virtually invited it, publicly. 

Mr. Hottzman. Mr. Chairman, on that atcliahs one question, please. 
You had the same right to urge dismissal, whether the Attorney Gen 
eral had announced this invitation or not, did you not ¢ 

Mr. Pricer. You always have the right to go to the other fellow 
and say, “Please don’t sue me, o r please drop your suit,” if you think 
it will do any good. 

Mr. Maerz. Mr. Moulton, may I show you a handwritten memo 

randum, and ask you to examine page 2 and ask you whether you can 
identify it. Is that your handwriting? 

Mr. Mouton, No. 


Mr. Maerz. Do vou know whose handwriting it is / 
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Mr. Moutron. No. 

Mr. Maerz. Did it come from your files ? 

Mr. Moutron. Never saw it. 

Mr. Maerz. Mr. Cox, can you identify it / 

Mr. Moutron. It may have come from our files, but I have never 
seen If. 

Mr. Cox. How much of it may I look at ? 

Mr. Maerz. Any part of it, Mr. Cox. It is one of the documents 
that you furnished to the subcommittee staff. 

Mr. Movutron. I am sorry: I can’t identify that handwriting. 
While I am sure it came from our files, 1, personally, had never re- 
viewed that particular file. 

Mr. Maerz. Do you know, Mr. Cox, who prepared that memo- 
randum ¢ 

Mr. Cox. No. I would recall having seen the paper before, because 
I think we returned it to you last summer among the other papers, 
didn’t we? But I couldn't identify the handwriting. We can find 
out for you. 

Mr. Maerz. Could you undertake to find out who prepared this 
memorandum / 

Mr. Cox. Yes; wecan do that. 

Mr. Maerz. All right. Would you say, Mr. Cox, that this hand 
written document was prepared by an official of the A. T. & T. organ 
ization ¢ 

Mr. Cox. I couldn't say, Mr. Maletz. I will find out, as promptly 
as I can, who did write it. 

The Cuairman. Was there any discussion among any group in 
your office about a so-called new aeE yhere in Washington? Wa 
there any sort of discussion among a group in your office in which, tee 
example, you or Mr. Moulton participated, discussing the so-called 
new atmosphere? Did any of you three gentlemen discuss with any- 
body the so-called new atmosp yhere in Washington / 

Mr. Price. Well, Mr. Cox, of course, wasn’t in this thing at that 
time at all. I don’t remember any such discussion. It was not the 
kind of thing we were thinking about or talking about in my shop, but 
all kinds of people talk about all kinds of things. This was years 
ago. 

Mr. Keating. The chairman isn’t trying to find out how you voted, 
Mr. Price. 

The CuatrmMan. How about Mr. Moulton / 

Mr. Movurton. I don’t recall the word ever being used in my pres 
ence—that phrase. 

The CHAIRMAN. You are going to endeavor to find out about this / 

Mr. Cox. Oh, yes. 

The Cuairman. I will hold it up. I am going to reserve judgment 
on the admission of it. 

Mr. em Could we see that, Mr. Chairman / 

The CHairMaAn. Certainly. 

Mr. Ropino. Mr. Chairman, you mentioned that there was widely; 
publicized in the newspapers the fact that the Attorney General 
was going to review the situation. Was there any discussion among 
you, at t the time. regarding this attitude on the part of the Attorney 
General ¢ 
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Mr. Price. Why, sure; there must have been. We have talked 
about this case for years and years, and I think we talked about 
everything you can think of in connection with it, but to ask me now 
to remember whether there was any conversation at a given time about 
any given subject after these years, I just cannot do that. 

Mr. Ropino. Would this have been the new atmosphere ? 

Mr. Price. I don’t know what you mean. I have not even seen 
this paper that you are talking about. 

Mr. Materz. Mr. Chairman—— 

Mr. Muuer. Mr. Chairman, may I ask a question at this point 
in connection with the atmosphere ? 

You were dealing, in the course of this whole proposition, with a 
lot of Attor neys General down here, weren't you ¢ 

Mr. Price. We had a baffling succession of Attorneys General. 

Mr. Miter. They were changing r: apidly under the old atmosphere. 
I think it probably started with Mr. Clark. 

Mr. Price. That is right. 

Mr. Mititer. Then you had Mr. McGrath and Mr. McGranery. 

Mr. Price. And we had Mr. Perlman in between. 

Mr. Mitier. The proceedings were held in abeyance pending the 
Democratic Convention. Then nothing was done until the new ad 
ministration came along. So this was a new atmosphere. I think we 
will all agree with that. 

Mr. Price. This case had slept for 2 years, absolutely nothing done 
with it. Then came discovery and now the announcement which 
seemed significant to us that the Attorney General wanted to know 
whether some of these old cases should not be dismissed. 

Mr. Hortrzman. Will the gentleman yield at that point. Never- 
theless, one fact remains, tha it until this announced invitation you 
had never made an application on the merits to dismiss this com 
plaint ? 

Mr. Price. Oh, that is true. 

Mr. Horrzman. All right. 

Mr. Marerz. Mr. Chairman. 

Mr. Price, what was the reason for not having urged predecessors 
of the Attorney General Brownell to dismiss the action ? 

Mr. Price. We were defendants. It was the plaintiff's move. The 
thing was getting older and colder and staler all the time. As I 
have said before you don’t go around to the other fellow as soon as 
he has brought suit against you and say “dismiss your case.” 

Mr. Materz. This suit had been pending as of January 1953 for 
years, had it not ? 

Mr. Price. Yes. 

Mr. Maerz. And you had opportunity within that 4-year period 
at some time to urge the Attorney General to dismiss the action, did 
you not? 

Mr. Price. Well, I don’t want to debate it with you but we could 
not even get the Attorney General to give us any relief in this as 
we felt critical situation about freeing our people for the defense 
effort. Certainly there was nothing to encourage the belief that it 
would do any good to go down there and ask him to throw the whole 
case away. 

Mr. Hourzman. Will the gentleman yield / 
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Even if your argument had merit / 

Mr. Price. Of course our argument had merit. 

Mr. HotrzmMan. You say there was no use in urging it. 

I ask you again, Would you still say there was no use urging it 
even if it was valid and had merit ? 

Mr. Price. Why, of course. The whole story here is the story of 

a Department of Justice that has got hold of this case, that will not 
even make the necessary concession to assist the Defense Department 
in this critical situation that they have and there was nothing what- 
ever to lead us to believe that the people who had prepared this case 
in 1949 were going to pay any attention to a request that they dismiss 
it out of hand. 

Mr. Hoirzman. The situation changed then with Mr. Brownell’s 
induction as Attorney General / 

Mr. Price. The situation changed when Mr. Brownell made the 
announcement that he was going to review to determine whether these 
cases should be dismissed. 

Mr. Mauerz. Mr. Chairman. 

Is it correct that the memorandum you submitted to Judge Barnes 
on June 12, 1953, stated specifically that the basic relief sought by 
the Government in its complaint is that the manufacture of telephone 
equipment in the system be completely and perpetually separated 
from the furnishing of telephone service by the system ? 

Mr. Price. I assume you are reading from the memorandum. 


Mr. Maerz. Yes. 

Mr. Price. Yes. 

Mr. Maerz. And did the memorandum also state that the purpose 
of the suit is to compel the Bell System to dispose of Western ? 

Mr. Price. Yes. 

Mr. Maerz. Did the memorandum set forth these arguments for 
dismissal? First, that the issues raised by the complaint were matters 
of legislative and regulatory policy already being appropriately dealt 
with; two, that continuation of the suit was not justified by the pres- 
ent development of the law, and that the Attorney General should 
not seek to extend the application of the Sherman Act so as to require 
the court to deal with questions belonging to the regulatory and legis- 
lative sphere; and three, that the outcome sought in the suit, namely, 
divorcement of Western Electric from A. T. & T., would increase the 
cost, lower the quality, and delay improvement of the telephone serv- 
ice and, also, would deprive the Nation of an integrated organization 
vital to the national defense. 

Mr. Price. You are reading from the concluding paragraphs of 
the memorandum / 

Mr. Mauerz. Yes, sit 

Mr. Pricer. As I wrote those paragraphs I stand behind them. 

Mr. Mauerz. Very well, sir. 

Mr. Chairman, I offer this memorandum in ev raat 

(The memorandum referred to appears at p. 1957. 

Mr. Maerz. It is clear then, is it not, Mr. Price, ‘hat in your con- 
sidered judgment divorcement of Western Electric as sought by the 
complaint would have caused real injury to the Bell System / 

Mr. Price. I think so. 

Mr. Maerz. Let me ask you this. Did you on June 27, 1953, have 

private meeting with Attorney General Brownell at the manager's 
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cottage he was occupying at Greenbrier Hotel at White Sulphur 
Springs / 

Mr. Price. Yes; | had a talk with him there that day. 

Mr. Marerz. Did this meeting concern the A. T. & T. suit? 

Mr. Price. Oh, yes. 

Mr. Maerz. Was anybody else present ? 

Mr. Price. No. 

Mr. Materz. For how long did you talk with Mr. Brownell ? 

Mr. Price. I will tell you the whole story if you would like it. 

Mr. Maerz. We will come to it in a few minutes. 

Mr. Price. I talked for 25 minutes. 

Mr. Maerz. At this meeting did you tell Mr. Brownell that under 
the previous administration you had temporized with respect to the 
A. T. & T. case by asking for a postponement only ¢ 

Mr. Peso r. Yes; I said something like that to the general effect I 
think that we had let time go by and we had not accomplished any 
thing. 

Mr. Maerz. Did youstate that you were hopeful that Mr. Brownell 
would see his way ¢ lear to have the case dropped ¢ 

Mr. Price. Yes; I am sure I did. 

Mr. Maerz. Did Mr. Brownell state in substance to you that a way 
ought to be found to get rid of the case ? 

Mr. Price. Yes,indeed. You are giving me the language that is in 
i memorandum that I wrote of that meeting. 

Mr. Maerz. All nght. Did Mr. Brownell ask you whether after 
you reviewed your practices you would be able to find things which 
A. T. & T. was doing which once were considered entirely legal but 
might now be in violation of the antitrust laws or questionable in that 
respect ‘ 

Mr. Price. That is what I wrote as my recollection of that meet 
ing; yes. 

Mr. Maerz. Did Mr. Brownell state he thought A. T. & T. could 
readily find practices that it might agree to have enjoined with no 
real injury to it ? 

Mr. Price. Yes. 

Mr. Maerz. Was not Mr. Brownell then suggesting to you a set 
tlement of this case on the basis which would cause no real injury to 
A.T.&T.? 

Mr. Pricer. I don’t think so and I will tell you why if you will let 
me. 

Mr. Maerz. I am going to read the memorandum in just a few 
moments, sir. 

Mr. Price. All right. 

Mr. Mitxier. That isa rather long memorandum. 

Mr. Maerz. Go ahead, Mr. Price. 

Mr. Price. We had a talk there. He was new in the Department, 
he did not know a lot about this case although he had read this memo 
randum that we had prepared and he wanted to get some more in- 
formation about it. 

He asked me particularly just what the prayer was as to the relief 
that the Government wanted and from that he went on into whether 
some of those things, apart from this divestiture, weren’t relatively 
mild and harmless and it seemed clear to me that what he was doing 
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was indicating that we ought to get busy and make some kind of an 
offer to open negotiations for the settling of the case. 

He certainly was not saying that anything of that sort would be 
accepted and I could see nothing more in it than an invitation to open 
negotiations and make the first offer. 

Mr. Maerz. Did Mr. Brownell state that if you tried you could 
certainly find practices that could be enjoined with no real injury to 
A. T. & T. and that this could be used as a basis for a possible consent 
decree ? 

Mr. Price. That is the language of my memorandum. 

Mr. Hortzman. Would you yield at that point? 

Would that be the kind of hard bargaining Mr. Moulton described 
in his opening statement ? 

Mr. Price. It wasn’t bargaining at all. We were at that time 24% 
years away from any bargaining. 

Mr. Maerz. Did Mr. Brownell state to you that this case could 
be disposed of on a basis that would not cause injury to the Bell 
System ¢ 

Mr. Price. No; I don’t think so. 

Mr. Maerz. Was Mr. Brownell specific in using the term “consent 
decree”? 

Mr. Price. Yes; he mentioned that expression. 

Mr. Materz. Did you tell Mr. Brownell that your management had 
not been willing so far to admit that any injunction ought to be en- 
tered against the company but felt the case ought to be dropped ? 

Mr. Price. Yes. 

Mr. Maerz. Did Mr. Brownell tell you that he did not think that 
Was a very sensible attitude for your management to take? 

Mr. Price. That is right; he did. 

Mr. Maerz. Did you then indicate that your management were 
very sensible people and would give the matter of a consent decree 
further consideration ? 

Mr. Price. Yes; that is the substance of it. 

Mr. Materz. Did Mr. Brownell, Mr. Price, express the view that 
the A. T. & T. and the management should adopt a sensible attitude 
and take a consent decree which by enjoining certain practices would 
cause the Bell System no real injury? 

Mr. Price. No; I don’t think he was as definite as that about it. 

He indicated to me, as I got it, and as I tried to indicate in this 
memorandum you are re: ading from, that the way to get started toward 
accomplishing something was to look for some of these rel: itively 
minor things that we « ould use as an approach to the Department. 

Now, I don’t think he said and I didn’t understand at all that he 
was saying on what terms the Department would dismiss this case and 
we know that 2 years later the Department was still insisting on dives- 
titure of Western Electric Co. 

Mr. Marerz. Did Mr. Brownell tell you it was important for the 
administration to get the case disposed of ? 

Mr. Price. I think he indicated this was important to get it out of 
the way and of course we did, too. 

Mr. Marerz. At this point, did Mr. Brownell walk down the steps of 
the cottage with you and repeat to you that it was important to get 
this case disposed of ? 
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Mr. Price. Yes; that is right. 

Mr. Macerz. At this time did Mr, Brownell indicate to you that he 
had made a detailed study of the case / 

Mr. Price. He had read our memorandum and, if I do say so my- 
self, it is a pretty extensive and inclusive document and gives from 
our point of view a good understanding of the case. W hat he had 
done beyond that I don’t know. 

Mr. Maerz. Did you have the impression that Mr. Brownell had 
made a detailed study of the case / 

Mr. Price. I cannot answer any more than I just have. 

Mr. Materz. Do you recall a meeting with Mr. Brownell on May 
4, 1954, in which you wrote a memorandum stating, and I quote: — 

Brownell appeared to be interested in finding a satisfactory way of disposing 
of the case but of course he has made no detailed study of it. 

Do you recall such a memorandum ? 

Mr. Price. What is that? 

Mr. Materz. May 4, 1954. 

Mr. Cox. Mr. Maletz, isn’t that a memorandum by Mr. Wood ? 

Mr. Maerz. I beg your pardon, it is. 

Mr. Cox. It might refresh Mr. Price’s recollection if you let him 
see it. 

Mr. Marerz. Mr. Price, you were at a meeting with Mr. Brownell 
on May 4, 1954? 

Mr. Price. Yes; 1 think so. 

Mr. Materz. This was 1 year after the conference at White Sulphur 
Springs. Do you recall a memorandum written by your co-counsel, 
Mr. Wood ¢ 

Mr. Price. Yes; I havea copy of it here. 

Mr. Maerz. And did Mr. Wood make this statement: 

Brownell appeared to be interested in finding a satisfactory way of disposing 
of the case but of course he has made no detailed study of it 

Mr. Price. Yes. 

Mr. Maerz. So, if Mr. Brownell had not made a detailed study of 
the case as of May 1954 woul 1 you say that he had made a det ailed 
study of it —e June 1953 

Mr. Price. I doubt if i ever made a detailed study of it during 
my time because I got the impression that he was leaving the thing 
pretty well to the Antitrust Division and was doing no more than 
giving us a little friendly tip as to how we might approach them to 
get something started in the way of negotiation. 

Mr. Maerz. In other words, notwithstanding the fact that Mr. 
Brownell had not made a detailed study of the case he told you that it 
was important to get the case disposed of; is that right ? 

Mr. Pace Oh, I think he was always interested in getting it dis 
posed of one way or other. 

Mr. Mitier. Either by trial or consent decree or any manner which 
any Attorney General would want to dispose of calendar cases, I take 
it. 

Mr. Price. Oh, yes. You see this thing was getting old to the 
point where it was embarrassing them. 

The CuarrMan. He did not say “by trial,” did he? 

Mr. Price. No; he did not say “by trial.” 

Mr. Miuier. Nor by consent decree. He just said dispose of it 
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Mr. McCutiocn. He also used another significant word, “satis- 
factory.” After all, he was representing the people of the United 
States. 

Mr, Houtzman. Mr. Chairman, there was talk of a consent decree 
and I think we should have that in the record very clearly. 

Mr. Price. Yes; he mentioned that. 


The Cuarrman. Well, now read into the record the memorandum. 

Mr. Maerz. This was a memorandum that you prepared, is that 
right, Mr. Price? 

Mr. Price. Yes. 


Mr. Maerz. To read the memorandum: 
At the invitation of Judge Parker—— 


The CuarrMan. Identify Judge Parker. 


Mr. Price. Hon. John J. Parker, senior judge of the fourth circuit, 
who recently died. 

You will recall that my earlier career had been in West Virginia 
in the fourth circuit and of course these people were all my old friends 
or many of them were. 

Mr. Maerz (reading) : 


At the invitation of Judge Parker, I attended the meeting of the Fourth Cir- 
cuit Judicial Conference held at the Greenbrier Hotel, White Sulphur Springs 
W. Va., last June. Attorney General Brownell read to the Conference an im- 
portant paper on the policies of the Department of Justice with respect to the 
antitrust laws and at the adjournment of the session a number of us went up 
to shake hands with him. 

He remembered me and chatted for a moment, and I asked him if I might 
have a talk with him before he left. On the following day, June 27, I called 
his cottage and he invited me to come up to see him. He was occupying alone 
the manager’s cottage on the hill above the hotel. He came out on the porch to 
meet me and we sat on the porch and talked for 25 minutes. Nobody else was 
present or near. 

I had brought with me the memorandum we had recently filed with Judge 
Barnes presenting our arguments for dismissal of the case; and at this time 
the policy of the company was to insist on dismissal and not to discuss settle- 
ment. I asked Mr. Brownell whether he had seen the memorandum and of- 
fered to leave a copy with him to read. He told me that he had read it, was 
quite familiar with it, and considered it an excellent piece of work. 

I then made a number of statements about the injury the case threatened to 
our efficiency and progress as a communications company and to our contribnu- 
tion to the national defense, told him that under the previous administration 
we had temporized by asking for postponement only, but that we were hopeful 
that he would see his way clear to have the case dropped. He hesitated over 
this a bit and then asked me to give him the particular items sought in the 
prayer for relief. I did this in general terms, not having a copy of the complaint. 

He asked me who had the case in charge in the Department and I said Mr. 
Emmerglick. He said he did not think Emmerglick would be able to continue 
with the case or handle it because he was taking on two important assignments, 
the tanker case and the Aluminum Co. matter. 

He reflected a moment and said in substance that a way ought to be found 
to get rid of the case. He asked me whether, if we reviewed our practices, we 
would be able to find things we are doing which were once considered entirely 
legal, but might now be in violation of the antitrust laws or questionable in 
that respect. He went on to say that he would be surprised if in a business such 
as ours things of this sort did not exist. The interpretation of the antitrust 
laws had changed and the courts had very different views today about many 
business practices from the earlier opinions. Consequently, he thought that 
we could readily find practices that we might agree to have enjoined with no 
real injury to our business. 

I told him we had thought about the matter but I was not prepared at the 
moment to say that we could proceed in that fashion. He said if we tried we 
could certainly find things of that sort that could be used as a basis for a consent 
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decree (I noted carefully that here for the first time he was specific in using 
the term “consent decree”). He was now so specific that I felt I had to go 
one way or the other and I did not feel at liberty to weaken on what I understood 
to be our position at that time. I said that our management had not been will- 
ing so far to admit that any injunction ought to be entered against the company, 
but they felt that the case ought to be dropped. 

He said, “I don’t think that’s a very sensible attitude for them to take.” I 
said, “They are sensible people and they will give this matter further considers 
tion. I don’t mean that they have adopted a final unchangeable position, but 
that’s the way they now feel.” 

I thought it wise to change the trend of the conversation and asked him 
whether the appointment of the proposed commission to examine the antitrust 
laws would involve any postponement in dealing with cases such as ours. He 
said no, this was part of the ordinary routine of the Department which would go 
on just the same. 

As I got up to go he walked down the steps with me and repeated his statement 
that it was important to get this case disposed of. He said the President would 
understand this also and that if a settlement was worked out he could get he 
President’s approval in 5 minutes. 

As I was leaving, I reminded him that we had applied to Judge Barnes to 
have the case dismissed, and I said that I assumed it would be all right if 
we did not hear from Judge Barnes in the near future to get in touch with 
him to find out what was to be done. He said that was right. 


Mr. Chairman, I would offer this memorandum in evidence at 
this point. 
(The memorandum referred to is as follows :) 


At the invitation of Judge Parker, I attended the meeting of the Fourth 
Circuit Judicial Conference held at the Greenbrier Hotel, White Sulphur 
Springs, W. Va., last June. Attorney General Brownell read to the confer 
ence an important paper on the policies of the Department of Justice with 
respect to the antitrust laws and at the adjournment of the session a number 
of us went up to shake hands with him. He remembered me and chatted for 
a moment, and I asked him if I might have a talk with him before he left 
On the following day, June 27, I called his cottage and he invited me to come 
up to see him. He was occupying alone the manager's cottage on the hill 
above the hotel. He came out on the porch to meet me and we sat on the 
porch and talked for 25 minutes. Nobody else was present or near 

I had brought with me the memorandum we had recently filed with Judge 
Barnes presenting our arguments for dismissal of the case; and at this time 
the policy of the company was to insist on dismissal and not to discuss settle 
ment. I asked Mr. Brownell whether he had seen the memorandum and 
offered to leave a copy with him to read. He told me that he had read it 
was quite familiar with it, and considered it an excellent piece of work 

I then made a number of statements about the injury the case threatened 
to our efficiency and progress as a communications company and to our con 
tribution to the national defense, told him that under the previous adminis 
tration we had temporized by asking for postponement only, but that we were 
hopeful that he would see his way clear to have the case dropped. He hesi 
tated over this a bit and then asked me to give him the particular items sought 
in the prayer for relief. I did this in general terms, not having a copy of the 
complaint. 

He asked me who had the case in charge in the Department and I said Mr 
Emmerglick. He said he did not think Emmerglick would be able to continue 
with the case or handle it because he was taking on two important assignments 
the tanker case and the Aluminum Co. matter 

He reflected a moment and said in substance that a way ought to be found 
to get rid of the case. He asked me whether, if we reviewed our practices, we 
would be able to find things we are doing which were once considered entirely 
legal, but might now be in violation of the antitrust laws or questionable in that 
respect. He went on to say that he would be surprised if in a business such as 
ours things of this sort did not exist. The interpretation of the antitrust laws 
had changed and the courts had very different views today about many business 
practices from the earlier opinions. Consequently, he thought that we could 
readily find practices that we might agree to have enjoined with no real injury 
to our business. 
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I told him we had thought about the matter, but I was not prepared at the 
moment to say that we could proceed in that fashion. He said if we tried we 
could certainly find things of that sort that could be used as a basis for a con- 
sent decree (I noted carefully that here for the first time he was specific in using 
the term “consent decree’). He was now so specific that I felt I had to go one 
way or the other and I did not feel at liberty to weaken on what I understood to 
be our position at that time. I said that our management had not been willing 
so far to admit that any injunction ought to be entered against the company, but 
they felt that the case ought to be dropped. He said, “I don’t think that’s a 
very sensible attitude for them to take.” I said, “They are sensible people and 
they will give this matter further consideration. I don’t mean that they have 
adopted a final unchangeable position, but that’s the way they now feel.” 

I thought it wise to change the trend of the conversation and asked him 
whether the appointment of the proposed commission to examine the antitrust 
laws would involve any postponement in dealing with cases such as ours. He 
said no, this was part of the ordinary routine of the Department which would go 
on just the same. 

As I got up to go he walked down the steps with me and repeated his state- 
ment that it was important to get this case disposed of. He said the President 
would understand this also and that if a settlement was worked out he could 
get the President’s approval in 5 minutes. 

As I was leaving, I reminded him that we had applied to Judge Barnes to 
huve the case dismissed, and I said that I assumed it would be all right if we 
did not hear from Judge Barnes in the near future to get in touch with him to 
find out what was to be done. He said that was right. 


Marcu 8, 1954. 


Mr. Maerz. Mr. Price, did it come to your attention that prior 
to your June 27 meeting with Mr. Brownell, Mr. H. S. Dumas, ex- 
ecutive vice president of A. T. & T. in April 1953 had met with Mr. 
Brownell with respect to this suit. 

Mr. Price. Well, now I have to tell you that when I first started 
to think about these things I could not remember anything about 
it, but I have since learned that that was the case. 

Mr. Maerz. Were you informed— 

Mr. Price. And I think at the time I must have known of it. 

Mr. Maerz. Were you informed as to when this meeting between 
Mr. Brownell and Mr. Dumas had taken place ? 

Mr. Pricr. You mean was I informed currently at the time? 

Mr. Maerz. Has it at any time come to your attention as to what 
the date was of this meeting between Mr. Dumas and Mr. Brownell? 

Mr. Price. I think so, I think it has been mentioned among us 
here when we were talking about this investigation. 

Is that what you mean ? 

Mr. Maverz. Well, let me ask you this. Were you present at this 
meeting that Mr. Dumas had with Mr. Brownell ? 

Mr. Price. Oh, no. 

Mr. Maerz. You were not? 

Mr. Price. No. 

Mr. Materz. Was anybody else to your knowledge present at this 
meeting / 

Mr. Price. I don’t know a thing about it. I must at the time have 
known that he saw him. 

Mr. Maerz. Oh, you know he saw him ? 

Mr. Price. I say I must at the time have known it. I have no 
recollection about the thing whatever. 

Mr. Maerz. Did Mr. Dumas tell you about the nature of his dis- 
cussion with Mr. Brownell ? 
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Mr. Price. I haven't the slightest recollection about the thing. 
At the time when I first started to think about these old events and 
trying to get some of this chronology back in my mind here recently 

I didn’t even have any knowle lge or recollection that Dumas had 
seen Brownell at that time but I learned later that he had. 

Mr. Maerz. Is Mr. Dumas a lawyer? 

Mr. Price. No. 

Mr. Maerz. Well, wouldn't it have been customary when Mr. 
Dumas saw Mr. Brownell about this case that Mr. Dumas would 
have been accompanied by a lawyer? 

Mr. Price. No, he didn’t. He had responsibility for this case and 
he saw Mr. Brownell several times himself. 

Mr. Materz. Without counsel being present / 

Mr. Price. What ? 

Maerz. Without counsel being present. 

Mr. Price. Yes, sure. 

Mr. Keating. That is rough on the lawyers. We always like to 
have nobody say anything unless there is a lawyer present. 

Mr. Price. Well, different people operate in different ways, sir. 

Mr. Maerz. I notice that the memorandum of your meeting with 
Mr. Brownell is dated March 3, 1954, notwithstanding that the meet 
ing took place on June 27, 1953, is that correct / 

Mr. Price. Yes. That puzzled me a little, too. 

Mr. Maerz. What was the occasion for your preparing on March 
3, 1954 a memorandum of a meeting with the Attorney Gener: al which 
took place on June 27, 1953 

Mr. Price. Well, you Lions that puzzled me a little and I had to 
speculate about it. The best I can do is somebody wanted me to write 
out what I remembered about that talk I had had with Brownell at 
White Sulphur Springs and I sat down and did it. 

Mr. Maerz. Isn't it true that Mr. Dumas had arranged a second 
meeting with Mr. Brownell for April 1954 and wanted from you a 
written account of what had tr anspired at your meeting with Mr. 
Brownell in White Sulphur Springs in June? 

Mr. Price. That is the best guess I could make of it but I don’t 
know whether it is right or not. 

Mr. Maerz. Do you recixll now whether that was the occasion of 
your preparing this memorandum which has just been read into the 
rec ord ? 

Mr. Price. I am afraid it is speculation rather than recollection 
but certainly that is the best explanation I can give and I think that 
is what happened. 

The CHAIRMAN. Well, now we will adjourn and we will meet to 
morrow morning at 10 o'clock. 

The witnesses who are now on call will return tomorrow morning 
at 10 o’clock. 

(Whereupon, at 12 noon, the committee recessed to reconvene at 10 
a.m Thursday, March 27, 1958.) 

(The memorandum referred to at p. 1949 follows :) 
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UNITED STATES OF AMERICA 
a¥e 
WESTERN ELECTRIC COMPANY, INCORPORATED 


and 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


Memorandum for the Attorney General 


Introduction 

This suit is directed against the structure and method of operation of the 
Bell System, a nationwide telephone organization which comprises twenty-two 
regional operating telephone companies, a manufacturing and supply branch, 
Western Electric Company (Western), and a research and development branch, 
Bell Telephone Laboratories (Bell Laboratories), all coordinated by the parent 
corporation, American Telephone and Telegraph Company (A. T. & T.) 

The complaint charges that for more than 50 years the defendants 
A. T. & T. and Western have combined and conspired to monopolize, and have 
monopolized, the production, manufacture, distribution, sale and installation of 
telephone equipment The basic relief sought is that the manufacture of tele- 
phone equipment for the System be completely and perpetually separated from 
the furnishing of telephone service by the System. To that end, it is asked that 
Western, the manufacturing unit, be divorced and divided into three completely 
separate companies, two of which shall each be full-line manufacturers 

The suit was brought in the District Court in New Jersey in January, 


1 


1949 The defendants answered in April, 1949 and the case then lay dormant for 
more than two years. In August, 1951 the Government served a motion for dis- 
covery and interrogatories, in consequence of which the defendants and Bell 


Laboratories have done a large amount of work in searching files and supplying 


documents and data 
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Early in 1952 the personnel of Western and Bell Laboratories foresaw 
that they could not carry the burden of responsibilities for the national defense 
undertaken at the request of the Government and, at the same time, undertake 
intensive preparation for the trial of this case. The Secretary of Defense upon 
being informed of this difficulty requested Attorney General McGrath to defer 
further proceedings. Later his request was renewed to Attorney Generi| 
McGranery, and the matter remained unsettled when he left office. 

The case is now over four years old. If both parties were immediately 
to start intensive preparation, the actual trial would still be many months in 
the future and wouid be staggering in its size and complexity. 

It has been announced that the Attorney General proposes to review 
all pending antitrust cases. The basic question which he will face in this 
case is whether the public interest, in all its aspects, would be injured or 
promoted by requiring the Bell System to cease manufacturing the telephone 
equipment which it uses in providing telephone service. In view of the 
history and character of this case, it seems appropriate for the defendants 
to place before the Attorney General the reasons why they believe that its 
further prosecution would be contrary to the public interest and, therefore, 
should be discontinued. 


seneral otatement 
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Western has grown from small beginnings, just as the telephone system 
of which it is a part has grown to meet the ever-expanding national need. In the 
course of time it has come to be the purchasing and supply branch, as well as 
the manufacturer; and it has divested itself of various other activities to concen- 
trate on the function of serving the needs of the Bell telephone companies. 

After the original Bell patents expired a telephone industry grew up 
outside the Bell System. Independent telephone manufacturers supply the needs 
of these independent telephone companies for the most part. The independent 
telephone companies buy Western equipment in small amounts, but Western has 
not solicited their business for more than thirty-five years. Western concen- 
trates on its job as the manufacturing department of the Bell System and does 
not compete in the "independent market. 

From the beginning, the System has been engaged in research, in 
developing better equipment, in finding improved methods of communication and 


more economical ways to give service. Since 1925, Bell Laboratories, owned 
ointly by A. T. & T. and Western, has been the center of this work of 
research and development as a close working partner with the manufacturing 
branch and the operating telephone organizations. Outstanding advances in 
science and invention and world leadership in communication equipment and 


engineering have resulted from this teamwork. 


This is the form of organization and the method of operation which the 


present suit seeks to dismember and destroy. It has been an accepted feature 
of the telephone system of this country for 70 years. It has produced the best 


telephone service in the world, the most modern equipment, outstanding 
scientific and technical advances and economies that have held back the tide of 
inflationary costs. It has faced criticisms, investigations and regulatory 


scrutiny without a single responsible proposal that it should be broken up. 
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In fact the merits of this arrangement, long apparent in the com- 
munication field, have been recognized also by the Government in the great 
demands it has made upon Bell Laboratories and Western for the development 
and manufacture of military equipment of the most advanced scientific 
character, both in the recent war and during the present emergency. The 
military departments and the Atomic Energy Commission have explicitly 
recognized the outstanding advantages of this form of organization when 
requesting that Bell Laboratories and Western undertake important tasks 
involving unusually heavy responsibilities for the national defense. 

Shortly after the complaint in this case was filed, both President 
-ruman and the Chairman of the Atomic Energy Commission, wrote the 
President of A. T. & T. requesting that the Bell System, through its 
integrated manufacturing and research units, take over the research and 
production functions at Sandia Base, Albuquerque, N.M., and carry forward 
the design and manufacture of atomic weapons. This request was made 
because it was considered of the highest importance that the organization at 
Sandia be the strongest that it was possible to obtain. Today, after more 
than three years of operation at Sandia, a greatly expanded atomic weapons 
program is going forward under the management of Western and Bell 
Laboratories. Thus, the very organization which the suit would disperse 
was almost immediately sought out by the Government because of its 
unique qualifications to undertake this critical defense project. 

The complaint completely distorts the development and purpose of 
the Bell System. It is filled with allegations threshing over ancient incidents 
without present significance and is confusing to the extreme. But this much 


is clear: First, the purpose of the suit is to compel the Bell System to 
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jispose of Western and refrain from making its own equipment in the future 
Second, its motivation was the thesis that this result is desirable in the 
interest of public regulation of telephone rates and service. 

For many years the arrangements by which the System makes and pro 
cures its equipment have been examined and investigated by legislative and 
regulatory bodies. When Congress created the Federal Communications 


Commission in 1934, it specifically directed that body to conduct an investi- 


gation covering this and other matters and report any recommendations 


might have. The new Commission carried on an extensive investigation of the 
Bell System for four years but made no recommendation to Congres ‘ er 
to the continuance of Western as an integral part of the System. Thus, by the 
egislation of 1934 Congress clearly took as its own responsibility in the 


regulation of telephone communications the correction of any evils that n 


be found here. Yet by this suit the Department of Justice has condemned a 


asked the courts to destroy the basic structure of the Bell System regardls 


f Congressional or regulatory policy. 


Western's profits have been moderate and its prices have been lov 


This has been demonstrated to state commissions in a great number f tele 
rate <« ses The reasonableness ot Western's prices must be pr € é 
such case and thus the company is continuously subject t rigi rutiny y 
the mmissions. A joint committee representing these state commis I 
and the F.C.C. has investigated Western's operations, its accounts, it 


rt tor 


and profits, year after year and published voluminous reports 


xf the regulators. If there were any evil in Western's relationship to the Be 





ephone companies, it could not be hid. 
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It would be expected that a suit brought in 1949, seeking to disrupt 
the manufacturing and supply organization of the Bell System, would take 
account of recent events and be based on present conditions. But such is not 
the case at all. No effort was made to obtain any information from the 
ijefendants before the suit was begun. The complaint does not allege a 
single significant development during the period subsequent to the F.C.C. 
investigation. It is replete with evidence that even the most cursory 
investigation of the later period was not made. * 

We suggest that a policy decision to continue a suit to break up an 
yrganization and terminate a way of furnishing a public service, so long con- 
tinued without being attacked as illegal, should be based upon the most com- 
pelling reasons. Certainly the prosecution of such a suit should require a 
ietermination that it is today contrary to the public interest for the Bell 
System to include a manufacturing organization and to make its own equipment. 
No such determination could possibly have been made by the preceding admini- 
stration when the suit was brought, for no investigation was made of the 
current situation. Nor was the suit inspired by the recommendation of any 
regulatory agency having jurisdiction over telephone rates or service, for 
no such recommendation has ever been made. 

In urging dismissal of the suit we propose to show: First, the relief 
sought would seriously injure and would not promote the public interest; and 
second, no valid reason exists for the continued prosecution of this case, 
particularly since the basic question is regulatory and legislative, and not 


in antitrust issue for the courts. 


For example, the irt 18 asked to enter a decree as to the disposition ol 


the Philadelphia Specialty Shop. Western's lease of this plant terminated in 


131 and there has been r such shop since tha 


t time. 
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THE PROSECUTION OF THIS SUIT WOULD 
BE AGAINST THE PUBLIC INTEREST 


The public interest involved here is twofold: First, and of course fore- 
most, in telephone service of the highest quality at low cost; and second, but 
of great importance, in the ability to produce the most modern and efficient 
weapons for defense of the nation. The Bell System is organized to serve and 
advance these public interests. Western is an essential part of that organiza- 
tion If Western is divorced and the Bell System enjoined from making its 


own equipment, these interests are bound to suffer serious injury. 


A. The Bell System has a unique need for an integrated manufacturing 


unit working in close collaboration with its units engaged in 
research and development and in telephone operation. 





The Bell System is a single coordinated enterprise which exists for 
the purpose of providing nationwide telephone service. An accurate statement 
of the nature and functions of the System, the relationship of its component 
units to each other, and the purpose and effects of this relationship, is found 
in paragraphs | to 19 of the defendants' answer. These paragraphs are re- 
produced for convenience in an appendix 

The business of the System is not the manufacture or sale of commodi- 
ties or products. It provides a service, and the rates for that service are 
almost universally controlled by regulatory agencies Unlike most other 
businesses, it is engaged in a public undertaking and is required by law to 
expand its facilities to meet the public demand 

The technical problems involved in this public undertaking are unparal- 
leled. Telephone plant and equipment must be provided and maintained through 
which any telephone in the nation can be connected almost instantaneously with 


any other in such fashion that conversations may be carried on with the same 
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ease and clarity as if those talking were face to face. Electrical impulses 
set in motion by the lifting of a telephone must be carried over wires, or 
under some conditions by microwave radio, and guided through switching 
systems of marvelous complexity and accuracy to the called telephone, 
whether it be next door or thousands of miles away. 

The Bell System today owns and operates 40 million telephones. 
Nationwide service between them requires a plant which is capable of over 
600 trillion separate and distinct connections. The complexities of the task 
multiply as the demands of the public increase. Just since 1940, Bell Sys- 
tem telephones have more than doubled, local calling has doubled, long 
distance calling has tripled, and the demand is still rising. During 1952, 
local calls averaged more than 143,000, 000 per day and long distance 
calls more than 6,000,000 per day. Since 1940 also, the cost of raw mate- 
rials used in the manufacture of telephone equipment has increased 150% 
and wage rates have gone up 120%. Moreover, the economics of the tele- 
phone business are such that, regardless of other factors, unit costs tend 
to increase as the number of users increases, because of the greater com- 
plexities of the interconnections that are required. Yet during this period 
intrastate telephone rates have on the average risen only some 32% and 
interstate rates have been lowered. 

The technical and economic problems presented have been met, and 
can be met, only by ceaselessly developing, designing and manufacturing 
new and improved equipment. A nationwide telephone system must conduct 
the costly research and development required to meet the continuing chal- 
lenge to advance the art and improve the service. Yet research and devel- 
opment cannot stand alone or be an end in themselves. In this dynamic 
and complex art it is essential that research, development, design and manu- 


facture move hand in hand It is this close collaboration which has made 
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possible the development and introduction into service of toll dialing equip 
ment, which has reduced both the time and cost of completing toll calls; 
coaxial cable and radio relay equipment, which have given us coast-to-coast 
television transmission, and with new carrier systems and other improve- 
ments have cut long-haul circuit costs nearly in half; successive improve- 
ments in the telephone instrument which, while vasily improving its trans- 
mission and reception qualities, have reduced its cost; automatic message 
accounting equipment; cross-bar dial equipment; the transistor;* and the 
many other advances in the communication art 

These are the result of the joint efforts of Bell Laboratories' 
scientists and Western's design and production engineers, working in close 
touch with the operating requirements of the telephone companies. Research 
and manufacturing people work as a team at all stages in the creation of such 
new devices. Practical manufacturing considerations are brought into play 
early in the developmental process, and manufacturing methods and machines 
are evolved before completion of manufacturing specifications. Modifica- 
tions of design are frequently made after production is under way. New 
ideas are thus quickly and efficiently translated into practical telephone 
equipment 

The new equipment must be promptly manufactured in the quantities 
needed to meet the public demand. Standardization is an obvious necessity 
if operating methods are to be uniform and costs are to be low. Produc- 
tion objectives must be long life, low operating costs and low maintenance 
costs - objectives which benefit the customer rather than the manufacturer 
Manufacturing facilities must be expanded, often with heavy capital expendi 
tures, to meet peak demand without any assurance that the demand will con- 


tinue Most important is complete teamwork and free exchange of informa- 


* For an appraisal of this revolutionary contribution to the electronic art, 


see ''The Year of the Transistor, '' Fortune magazine, March, 1953, p. 128 
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tion and ideas between the research, manufacturing and operating organiza- 
tions which can only be had where there is singleness of ownership and ob- 
jectives. 

As the manufacturing department of the Bell System, Western's sole 
objective is to provide types and quantities of equipment required by the 
operating units of the System. It is the servant of the operating units and 
responsive to their needs. There is a unique and compelling need that it 


continue as such. 


B To prevent the Bell System from making the equipment it uses 
would adversely affect the quality and availability of telephone 


service, and increase its cost. 


1. Effect on telephone service. 


The results produced by the integrated organization of the Bell 
System need no demonstration. No country in the world, except Canada, * 
has telephone service which can compare with the service in the United 
States. This country has 58% of the telephones of the world and by far the 
greatest rate of telephone use. Moreover, the quality of telephone service 
here is far ahead and is continually being improved. The Bell System has 
set the world's standards for telephone service. 

These are the broad achievements of an organization which includes 
research and development, manufacturing and operating units all working as 
a team with the objective of providing telephone service. Retrogression 
will follow if this organization is dismembered or forbidden to produce its 
own telephone equipment. 


While the complaint seeks the divorcement of Western, it proposes 


that Bell Laboratories be retained in the System. This is highly significant, 


* Important sections of Canada are served by The Bell. Telephone Company 
of Canada, which is closely associated with the Bell System. 


26086 O—58—pt. 2, vol. 1 21 
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for it recognizes that the operating telephone business must do its own re- 
search. Only those charged with the responsibility of providing telephone 
service can be expected to have the incentive to undertake, and the intimate 
knowledge of operating conditions and problems to effectively direct, the 
broad fundamental research which underlies our great advances in communi- 
cations. This is also true of the manufacture of the necessary equipment 
where the common and primary objective is to produce the best telephone 
service. 

What those responsible for this suit have overlooked is that the link- 
age between research and manufacture cannot be severed without serious 
consequences to both. Progress in technological industries vitally depends 
on unity of research and manufacture, as is demonstrated by the hard fact 
that, almost without exception, these functions are closely integrated in 
every such industry. It flies squarely in the face of this economic fact to 
suggest that in telephony, one of the most highly technological of all fields, 
the public interest can be served by their complete divorcement. 

In the event of such divorcement, the Bell System could not collabo- 
rate in research and development with competing manufacturers as it now 
does with Western. Manufacturing specifications for thousands of items, 
including complete dial central offices, would have to be prepared with- 
out manufacturing assistance or advance knowledge of the manufacturing 
facilities to be employed. The whole process of adapting new designs to 
manufacture, with the inevitable modifications to meet particular manu- 
facturing facilities, would only then commence, fettered by contractual 
commitments to original specifications. 

The time-consuming period of designing and producing new manu- 
facturing machinery and tools would not start to run until the contract was 


actually let. Moreover, it is to be expected that in many lines independent 


manufacturers would resist replacement of existing types of products, 
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which they were already producing in quantity at a profit, by newly developed 
and more advanced designs. Thus, in addition to crippling the development 
process itself through loss of collaboration with the manufacturer, the rate 
of introduction of new and better equipment, once it was finally developed, 
would be greatly retarded. 

Upsurges in public demands for telephone service such as that which 
has been experienced since World War II, and still continues, could not be 
met with the present speed and efficiency. The demand for telephone ser- 
vice, and the consequent demand for telephone equipment, fluctuate widely 
with general economic conditions. With Western as the manufacturing unit, 
the System is in position to provide the manufacturing facilities required to 
meet peak demands, accepting the economic risks that the added capacity 
may be idled by recession. It seems clear, however, that if several manu- 
facturers were competing for the business, and no one of them could be as- 
sured of any specified quantity of business over an extended period, they 
would be unwilling to risk major capital expenditures to meet peak demands. 
In consequence, not only would there be a seller's market at all times when 
the System's requirements for equipment were heavy, but the System would 
be seriously handicapped in fulfilling its legal obligation to meet public de- 
mands for additional service. 

It is doubtful how far the present advantages of standardization of 
telephone equipment could be retained. * The economies of such standard- 
ization are obvious, permitting uniform methods and practices in installa- 
tion, operation and maintenance and greatly reducing the quantities of 


equipment and parts which must be kept in stock. Standardization also plays 


* Apparently by prayer 7 the complaint seeks even to disrupt the existing 
centralized engineering and technical staff which serves the operating units 
of the System. 
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a vital part in the speed of restoration of service in times of major disaster. 
Obviously there would be constant pressure to break down the present System- 
wide standardization if equipment had to be procured from different manu- 
facturers, each promoting its own designs and employing different types of 
facilities and manufacturing methods. 

Finally, production for the benefit of the customer would be replaced 
by production for profit. No competing independent manufacturer could be 
expected to make his first consideration the long life and low operating 
and maintenance costs of the equipment in the service of the telephone 
company. These objectives tend necessarily to increase the first cost of 
equipment, and independent manufacturers would be competing for the 
business on the basis of first cost. Rigidity of specifications could not 
overcome this divergence in objective, and the quality of equipment and 


service could only suffer. 


2. Effect on telephone costs. 


Through Western the Bell System has the facilities to meet most 
of its own equipment needs. Its manufacturing schedules are geared to 
the carefully estimated requirements of the operating units. It is today 
producing over 20,000 different types of apparatus and manufacturing 
about 150, 000 different kinds of piece parts. The production of these many 
items is planned and scheduled to achieve maximum manufacturing effi- 
ciency. The economies of large scale production of major items of equip- 
ment which can be mass-produced, such as telephone instruments, are 
fully realized. Moreovér, since Western does not solicit outside business, 
sales costs are eliminated and distribution expenses kept to a minimum. 
As a result, Western's costs are kept low and its prices are based on those | 


costs plus a modest return. For the past 26 years Western's profits on 


Bell System sales have averaged only 4.4% of such sales. By comparison, 
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the country's two largest electrical manufacturers averaged 7.3% during 
the same period. During the postwar years, while the prices of manufac- 
tured products generally have risen 57%, Western's prices to Bell Com- 
panies for products of its own manufacture are now only 21% higher on 
the average. 

The economies which are so achieved go to reduce the cost of the 
telephone plants of the operating companies and the investment on which 
they are entitled to earn a return, and hence to keep down the rates paid 
by the telephone-using public. * The divorcement and division of Western 
would inevitably have the opposite result, increasing telephone costs and 
telephone rates. 

At present the public is assured of receiving the benefits of Wes- 
tern's economies of large scale and integrated production. As we show 
later, by reason of Western's affiliation with the System, its prices and 
profits are subject to indirect but effective governmental supervision. In 
every rate case, the burden is upon the telephone company to prove them 
fair and reasonable. Severance of Western's affiliation would remove 
this protection. The prices and profits of the unaffiliated manufacturers 
would be beyond regulation. The operating companies must pay their prices, 
or not give service. 

In other respects, also, the economies of the present manufactur - 
ing arrangement would be lost. To erect two full-line telephone manu- 


facturing companies on the stump of a severed Western would require a 


* As noted on p. 8, since 1940, while materials and wages have more 
than doubled, intrastate telephone rates have on the average risen only 
some 32% and interstate rates have been lowered. Studies also show 
that in typical foreign cities a man must work from two to five times as 
long as in American cities to pay for minimum residence telephone 
service. 
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large additional investment in manufacturing capacity, for two reasons. 
First, Western's facilities are not physically divisible into two separate 
full-line operations. Second, even if they were, such a division would 
only replace Western with two companies each having half of Western's 
present capacity, which is only sufficient to supply the System's needs 
under a single unified operation. Unless the combined capacity were sub- 
stantially increased, the System would be forced to take the full produc- 
tion of each. The competition which the complaint seeks would be non- 
existent. The System and its customers would be at the mercy of a 
seller's market. 

Thus, the proposal must contemplate a substantial and uneconomi- 
cal duplication of investment in manufacturing facilities.* No one could 
justify that investment unless assured of a profit commensurate with the 
risk of having surplus plant standing idle. The dilemma cannot be escaped: 
either there would be no competition because of lack of competitive capa- 
city, with consequent seller's prices, or there must be a large additional 
investment requiring additional risk profits. In either event, the cost of 
telephone equipment and the rates for telephone service would increase. 

The complaint implies that Western's prices are high because they 


” 


are “non-competitive. It asserts without factual support that this has had 
the dual effect of increasing manufacturing and telephone operating profits, 
both of which accrue to the benefit of A. T. & T. It suggests that there is 


a difference between the “apparent” and the “real” costs of telephone ser- 


vice which “represents hidden profits which are beyond the reach of public 


* Two new full-line manufacturers, equipped to compete effectively for the 
Bell System business, might also seriously affect the competitive posi- 
tion of the existing independent telephone manufacturers in the independent 
market. 
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regulation. ''* We shall show, on the contrary, that Western's costs and 
profits have been for years under continuous scrutiny by both the Federal 
Communications Commission and the state regulatory agencies. The alleged 
evil of "hidden profits" does not exist, and could not exist, in the regulatory 
goldfish bowl in which the Bell System conducts both its internal and external 
affairs. 

The fact is that by reason of Western's integration in the public 
utility enterprise which is the Bell System its prices and profits are and 
must be reasonable. If, however, the manufacture of equipment is removed 
from the Bell System it is also removed from the safeguards of regulation. 
To place this function in the hands of newly created outside manufacturers 
will increase the cost of providing telephone service. 


Cc [To break up the integrated scientific and technical organization 
of the Bell System would weaken the defense of the country. 


The history of the recent past has brought into clear focus the mili- 
tary value of maintaining in our peacetime economy an organization such as 
the Bell System which closely combines fundamental scientific research and 
highly technical development and manufacture. Since Pearl Harbor, Western 
and Bell Laboratories have twice swung from their normal functions to mili- 
tary projects and production, and have made outstanding contributions to the 
defense efforts. 

During World War II as much as 85% of the coordinated research, 
development and production facilities of the System were at work for the 
armed services. At the end of the war, projects then in hand were closed 
out in cooperation with the services and a long range program of research 
and development on new instruments of war was undertaken. Some 
$65,000,000 had been expended on this program prior to Korea. With the 


renewed armament program which immediately followed the Korean out- 


* Complaint, paragraph 124. 
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break, the Bell System work for the armed services was again very greatly 
expanded. This is indicated by the fact that in 1952 development and produc- 
tion for the armed services aggregated about $320,000, 000 and unfulfilled 
commitments ‘to the Army, Navy and Air Force now total about one billion 
dollars. The "cold war'' has thus placed on the Bell System responsibility 
nearly equalling that assumed at the height of World War II. 

The revolutionary changes in weaponry, the race for supremacy in 
electronically controlled instruments of destruction, and the compelling 
necessity for developing defenses against them, need no exposition here. 

In these highly specialized areas, the fusion of research and manufacture 
which is characteristic of the Bell System in its normal peacetime opera- 
tions is today playing a critical role. The Laboratories and Western, 
working as a team, are heavily involved in the development and production 
of guided missiles, new fire control and radar systems, submarine de- 
tection methods, special military communication systems and many other 
critical projects. Neither space nor security requirements permit a de- 
tailed description of this work which Western and Bell Laboratories are 
doing for the armed services. Such a description will be made available 
in a classified statement and may be corroborated by reference to the 
Department of Defense. 

The work for the Atomic Energy Commission in the field of atomic 
weaponry has been mentioned earlier in this statement. It is another in- 
stance where the Government has called upon the combined research and 
manufacturing know-how which exists within the Bell System. In asking 
that the System undertake this work at Sandia Laboratory, the Chairman 
of the A. E.C. in June, 1949 wrote the President of A. T. & T. in part 


as follows: 
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"As you will have gathered from our conversation, the 
term 'laboratory' is somewhat inadequate to describe the 
organization at Sandia. While it is a laboratory, and a most 
vital one in the atomic weapons program, it performs many 
tasks beyond those normal to a laboratory. As I understand 
the structure of the Bell System, these tasks which are des- 
cribed below encompass types of work normally done in your 
organization partly by the Western Electric Company and partly 
by the Bell Telephone Laboratories, and that through contract 
with the Western Electric Company we may have the services 
of both these organizations. [I emphasize this point to indicate 
the Commission's interest in drawing on the managerial and 
technical resources of the Bell System, wherever they are 
found, to the extent that they will bring greater strength to 
the operation of the Sandia Laboratory. As I have said to you 
and Dr. Buckley, it is of the highest importance to the atomic 
weapons program that the organization at Sandia be the strongest 
organization that it is possible to obtain. It is the Commission's 
belief shared by our eminent scientific and technical advisors, 
that your organization is uniquely qualified to bring the needed 
strength to Sandia. The President has indicated in his letters 
to you and Dr. Buckley that he feels you have here an oppor- 
tunity to render an exceptional service in the national interest. "' 


On October 4, 1949, Western contracted with the Commission to 
operate Sandia Laboratory through Sandia Corporation, a wholly-owned sub- 
sidiary formed for that purpose. The stated purpose of the contract is ''to 
utilize in the operation of the Sandia Laboratory * * * and related work, the 
management, engineering, scientific research and development, and manu- 
facturing skill of Western and Bell Telephone Laboratories" and Western agrees 
to undertake the Sandia project and "arrange for such personnel and services of 
other Bell System Companies as may be needed for such work" without fee or 
profit. As stated earlier, this work is under way on a greatly expanded scale. 

Thus the very organization which this suit seeks to put asunder is 
recognized as an asset of great value to the military preparedness of this 
country. The suit threatens destruction to the effectiveness of the Bell Sys- 


tem in the defense effort. 
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Il. 
THIS SUIT PRESENTS A QUESTION IN THE FIELD 
OF CONGRESSIONAL AND REGULATORY POLICY 
When we look through the legal trappings in which the complaint 

clothes the issues, we see that the court is being asked to pass upon a policy 
question of great importance to the people of this country: Should the Bell 
System, the regulated public utility which furnishes nationwide telephone 
service in the United States, be allowed to retain its manufacturing organiza-~- 
tion and continue developing, designing and manufacturing the equipment it 
uses in the performance of its public service obligations? Aside from 
peripheral matters, which will be mentioned later, all subsidiary issues bear 
on this question, since they are concerned with the arrangements the Bell 
System has made to supply its own equipment needs and the effect of those 


arrangements in the past and at present. 


A. The basic issues in this suit belong in the field of public 


utility regulation and have been so dealt with by Congress 
and the regulatory agencies. 


The complaint broadly charges, without support of any detailed 
allegations, that the result of the present organization of the Bell System 
has been to increase the cost of telephone service and prevent adequate 
regulation, and it makes certain allegations designed to show that the System 
has been backward and inefficient in the matter of adopting improved modern 
equipment. Congress took cognizance of these accusations years ago and 
directed how they should be dealt with. 

In connection with the enactment of the Communications Act of 1934 
Congress gave particular attention to the fact that the Bell System had its 
own manufacturing department from which its operating units obtained most 
of the equipment they used. The original bill considered by Congress 


contained provisions that would have required each transaction between 
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Western and any other Bell System Company to be approved by the F.C.C.* 
In committee hearings, a witness for the Bell System objected to these pro- 
visions of the bill. ** As a consequence the bill was revised in committee so 
as to direct the F.C.C. to investigate the matter and report to Congress. In 
the Report of the Senate Committee on Interstate Commerce on the revised 
bill, S. 3285, the following passage occurs:*** 


“It may be found necessary to give the Commission power to 
void or modify the contracts between these corporations. (Refer- 
ring to parent, subsidiary and affiliated corporations engaged in 
the telephone and other communication business.) For these 
reasons section 215 of the bill specifically directs the Commission 
to investigate and report its recommendations to Congress on this 
subject * * *,” 


In the Act the direction to the Commission was in the following 
words: 


“Sec. 215.(a) The Commission shall examine into transactions 
entered into by any common carrier which relate to the furnishing 
of equipment, supplies, research, services, finances, credit, or 
personnel to such carrier and/or which may affect the charges 
made or to be made and/or the services rendered or to be rendered 
by such carrier, in wire or radio communication subject to this 
Act, and shall report to the Congress whether any such transactions 
have affected or are likely to affect adversely the ability of the 
carrier to render adequate service to the public, or may result in 
any undue or unreasonable increase in charges or in the maintenance 
of undue or unreasonable charges for such service; * * *” 


* S. 2910, Section 215, and H.R. 8301, Section 215, 73d Congress, 2d 
Session. Although these provisions were couched in general terms, it is 
clear that they were directed primarily, if not exclusively, at the Bell 
System. See 78 Cong. Rec., p. 8824. Of course these provisions went 
much further than the then recognized regulatory power to scrutinize such 
transactions after the fact and disallow all or part of the amounts paid an 
affiliated company. See Houston v. Southwestern Bell Telephone Co., 

259 U.S. 318 (1922); Smith v. Illinois Bell Telephone Co., 282 U.S. 133 
(1930). 


** Hearings before Senate Interstate Commerce Committee on S. 2910, 
pp. 78-84; Hearings before House Committee on Interstate and Foreign 
Commerce on H.R. 8301, pp. 176-184. 


*** Report No. 781, 73d Cong., 2dSess., p. 2. 
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The Commission was given broad powers to obtain the facts and was further 
instructed as follows: 


"'* * * The Commission shall include in its report its recommenda- 
tions for necessary legislation in connection with such trans- 
actions, and shall report specifically whether in its opinion legisla- 
tion should be enacted (1) authorizing the Commission to declare 
any such transactions void or to permit such transactions to be 
carried out subject to such modification of their terms and condi- 
tions as the Commission shall deem desirable in the public interest; 
and/or (2) subjecting such transactions to the approval of the 
Commission where the person furnishing or seeking to furnish the 
equipment, supplies, research, services, finances, credit, or 
personnel is a person directly or indirectly controlling or controlled 
by, or under direct or indirect common control with such carrier; 
and/or (3) authorizing the Commission to require that all or any 
transactions of carriers involving the furnishing of equipment, 
supplies, research, services, finances, credit, or personnel to 
such carrier be upon competitive bids on such terms and conditions 
and subject to such regulations as it shall prescribe as necessary 
in the public interest."' 


The F.C.C. conducted an intensive investigation of the Bell System 
over the four year period, 1935 - 1939.* That investigation included a 
critical study of the relations of Western with the other units of the Bell 
System, its methods of operation and its prices, costs and profits. Every 
aspect of the System's arrangements and practices with respect to research, 
development, manufacture and supply throughout its history was critically 
examined. The Bell System considered that the procedures followed by the 
Commission had been unfair and that many of the conclusions were biased 
and untrustworthy. Yet, what was the result as to Western? 

The Commission did not recommend that Western's functions as the 
manufacturing and supply unit of the Bell System be discontinued or limited; 
it recommended only that it be given the power to prescribe a system of 


cost accounting for manufacturing affiliates of communication carriers and 





* The investigation directed by Section 215(a) was combined with the general 
investigation authorized by Public Resolution No. 8, 74th Congress. See 
Section 4 of Public Resolution No. 8. 
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the power to compel compulsory licensing of patents under certain cir- 
cumstances.* The Commission said (F.C.C. Report, 1939, p. 602): 
“With the minor exceptions already noted, this Commission is 
deemed now to be possessed of inclusive statutory authority and, 
as a direct result of the telephone investigation, to be provided 
with basic data sufficient to serve as a firm foundation for the 
inauguration and development of continuous and efficient adminis - 


trative processes in this highly technical field of governmental 
effort. ” 


One of the charges considered by Congress** and investigated by the 
F.C.C. was, of course, the accusation that Western was making excessive 
hidden profits which were escaping regulation, a matter with which we shall 
deal in the next section. But the Commission also examined exhaustively 
certain other charges now advanced again in the complaint in this case. 
These are the allegations that the System has standardized on equipment 
made by its own manufacturing department and refused to adopt better 
equipment offered by outside manufacturers; that it has delayed the introduc- 
tion of new developments in the art of telephony and has adopted new things 
through mistaken judgment and then failed to discontinue them. (Paragraphs 
102 to 119). To the extent that these allegations are based upon specific 
instances, they relate to the adoption of, or failure to adopt, certain types 


of equipment. 


* Congress took no action upon the recommendations of the F.C.C. 


** Senator Dill, Chairman of the Senate Interstate Commerce Committee, 
had this to say on May 15, 1934 regarding the provision which became Section 
215(a) of the Communications Act (78 Cong. Rec., p. 8824): 


“Charges have been made - and they have been quite free and quite 
broad - that there is a tremendous spread of profit between the cost 
to the Western Electric of manufacturing the equipment and the 
prices paid by the operating companies which buy the equipment from 
Western Electric, * * * 


“How much of these charges are true I cannot say, but it seemed 
to the committee that it was highly desirable that the commission 
should investigate that whole situation and report back to Congress 
as to whether or not the commission should be given authority to 
control such contracts and to control competitive bidding. ” 
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All of the occurrences to which these allegations relate took place 
years ago and were the subject of controversy at the time of the F.C.C. 
investigation. The facts not only refute charges of this character but go 
further and show that the Bell System has been consistently pushing the art 
of communications forward as fast as humanly possible, constantly invent- 
ing, experimenting with new things and adopting them when they have proved 
themselves; and that it is alert to provide the most advanced types of equip- 
ment in the interest of furnishing better and cheaper telephone service. 

The only relevancy of these stale charges is on the question whether 
it is a good thing or a bad thing for the telephone user that, instead of rely- 
ing on outside manufacturers, the Bell System has its own manufacturing 
company and produces most of the equipment it uses. The F.C.C. found » 
nothing in these charges or elsewhere to justify disturbing the present 
arrangement. 

Thus, the basic issues presented by the complaint in this case have 
been referred by Congress to the Federal Communications Commission and 
we have both Congressional recognition that such matters belong in the 
regulatory sphere and administrative determination that existing regulatory 
power is “with minor exceptions” entirely adequate. ‘ 

All this was ignored by those responsible for the bringing of this 
suit. Indeed, in the face of the conclusion of the F.C.C. to which Congress 
had referred the matter, this suit requests the court to take action directly 


inconsistent with the determination of that tribunal in “this highly technical 


field of governmental effort. ” 


B. Western's prices and profits are subject to effective control. 


The culminating allegation in the complaint is that the vertical 
integration of the Bell System has enabled A.T.& T. and Western to control 


the plant investments and operating expenses of the telephone companies 
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and has tended to defeat effective public regulation, “since the higher the 
prices charged by Western for telephone apparatus and equipment the higher 
the plant investment on which the operating companies are entitled to earn a 
reasonable return.” (Complaint, p. 64) The fact is that public regulation, 
so far from being defeated by the Western relationship, is enabled by that 
relationship effectively to control the profits included in the price of equip- 
ment furnished to the operating units of the System. 

In every Bell System rate case, the regulatory agency has power to 
scrutinize the relations between Western and the telephone company which is 
involved in the case and to determine the reasonableness of the prices at 
which equipment is transferred to the operating unit and the profits resulting 
from such transfer. Initially the operating units were only required to show 
that Western's prices were reasonable in comparison with prices for similar 
equipment in the market. Since Smith v. Illinois Bell Telephone Co., 282 
U.S. 133 (1930), however, it has been necessary also to show that Western's 
earnings on such sales have been reasonable. 

This is no mere theoretical regulatory power of the commissions. 
Today it is exercised continuously. Since World War II there have been 156 
completed rate cases involving Bell operating companies before regulatory 
commissions. These cases have arisen in the District of Columbia and in 
45 states. In these cases evidence has been presented to each of the commis- 
sions regarding Western's function in the Bell System and the reasonableness 
of its prices and profits. Detailed factual and statistical material has been 
presented on these matters and in a number of cases this presentation has 
been supplemented by investigations conducted by the regulatory agencies. 
To the extent that a commission finds Western's earnings to be unreasonable, 
the excess is disallowed or otherwisé taken into account in fixing the rates of 
the operating company, normally by adjusting the rate base and operating 


expenses. 
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The commissions in relatively few cases have found Western's prices 
or profits to be unreasonable. Findings of high earnings by Western have 
sometimes been made from the results of a particular year, without giving 
adequate weight to the volatility of manufacturing operations and the need to 
make relatively higher earnings in some years in order that the average for 
a representative period may amount to a reasonable return. 

The impact of state regulation is not limited to rate cases. Many 
states have statutes authorizing the regulation of contracts between public 
utilities and affiliated companies. Statutes generally give the commissions 
broad powers to investigate the management and operation of utilities; and, 
as we shall now point out, the state authorities are not left dependent upon 
their individual efforts in examining the operations of Western and its deal- 
ings with the telephone companies. 

A striking modern development of the regulatory process affecting 
Western is found in the cooperative activities of federal and state regulatory 
agencies to provide a continuous study of Western's operations. Since 1941, 
there has been a special Commissioners' Committee of the National 
Association of Railroad and Utilities Commissioners working with the F.C. C. 
in joint studies of telephone regulatory problems. The staff work has been 
provided through a standing Joint Staff Committee, composed of personnel 
from the various state commissions and the F.C.C. From the inception of 
this cooperative undertaking, the subject of Western's prices has been one of 
the matters on the agenda for study. A subcommittee of the Joint Staff 
Committee was created with the sole function of making a continuing regu- 
latory study and review of Western's operations, prices and profits in aid 


of the regulatory activities of the various commissions. 
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The first report of this subcommittee was made in 1948. It was a 
voluminous and detailed study of Western's operations, setting forth financial 
data since 1936, reviewing the company's accounting system, inventories and 
depreciation practices, and oudipning its return on various bases. In each 
year since 1948 reports on Western's operating results have been prepared 
by the subcommittee. These, together with the comments of the main 
committee of Commissioners and of the staff committee are distributed to 
all state commissions and the F.C.C. In addition, the subcommittee 
receives monthly reports from Western and furnishes quarterly reports to 
the main N.A.R.U.C.-F.C.C. Commissioners’ committee. Through these 
activities the commissions, whose function it is to see that the users of 
telephone service are provided adequate facilities and service at reasonable 
rates, are given continuous access to the facts as to Western's operations. * 

The charge made in the complaint (p. 65) that “hidden profits” of 
Western are carried into the rate base of the operating units of the System 
is completely unfounded. There have not been excessive profits; but if there 
were excessive profits they could not be hidden from the careful scrutiny 
which Western's earnings have received from the regulatory authorities, 

In this instance, as in many others, the complaint in this case 
merely parrots a charge made many years ago. The charge was not true 
then. Today it could not possibly be true. The fact that the complaint 
repeats the charge shows that its authors’ knowledge of the regulatory 


process as applied to Western was hopelessly out of date. 


* In the recent annual reports of the F.C.C. reference is made to the 
value of the committee's studies of Western as an aid to regulation. 


26086 O—58— pt. 2, vol. 1 22 
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C. The allegations as to patents and other peripheral matters 
do not relate to the basic issues and afford no justification 
for thi aeen 


The complaint contains some allegations as to matters which do not 
relate to the contention that the System should not be allowed to own a manu- 
facturing company through which it makes most of the equipment which it 
uses. These peripheral allegations are of relatively minor importance either 
singly or in the aggregate; they do not present current issues; and certainly 
there is nothing in them which should justify the continuation of this suit. 

The only peripheral allegations which warrant treatment here are 
those relating to the use of patents and patent agreements. The others we 
merely mention in a footnote. * 

It is broadly charged that the defendants have used patents and patent 
agreements “to protect the Bell System's plant investment and its position in 
the field of wire communications from competition offered by alternate 
methods of communication.” The detailed allegations say that this has been 


accomplished by refusal to license under patents and by cross-licensing 





agreements dividing fields of activity. ** 


* There is a group of allegations about acquisition of outside manufacturers. 
The last incident was in 1907 and the only permanent acquisition was of some 
stock of a small manufacturer in 1888. Allegations are made, also, as to the 
acquisition of facilities to make telephone booths from a concern which had 
previously been supplying the System and as to Western's taking over the 
making of telephone pay stations and insulated telephone wire for the Bell 
System in the early 1930's. Each of these moves resulted from a decision to 
make, rather than buy, because of savings that could be effected. 


It is charged that the “competition” of foreign manufacturers was eliminated 
through a patent license and distributorship agreement made in 1925, in 
connection with the sale of Western's foreign manufacturing plants to Inter- 
national Telephone and Telegraph Company. This agreement terminated in 
1941 and since then there has been no exclusive license and no distributorship. 


Price discrimination harming independent telephone companies and independ- 
ent telephone manufacturers is charged. These allegations are so conflicting 
and based upon such glaring mistakes of fact that they open the draftsman of 
this complaint to a serious charge of irresponsibility. 


** See paragraphs 90-99 of the complaint. 
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The defendants’ answer discloses that these allegations as to past 
use of patents are in large part disputed. The significant thing, however, is 
that under its post-war patent policy the Bell System will license any appli- 
cant for any purpose under all or any of its patents upon reasonable terms. * 
This policy was publicly announced in 1948. In conformity with that announce- 
ment every patent owned by the System, whether in the name of A.T.&T., 
Bell Laboratories or Western, has been put upon the Patent Register as 
available for licensing. The Bell System has not only thrown open all its 
own patents for licensing but also has a well established policy that it will 
only acquire non-exclusive licenses from others. Today the Bell System has 
granted outstanding licenses to more than 800 concerns under its patents; 
there were 400 licensees in 1944 and 100 licensees in 1936.** Any inves- 
tigation of the post-war history of patent licensing by the Bell System will 


show that all aspects of its announced policy are being carried out. 


* Moreover, the most important of the cross-licensing agreements referred 
to, those with General Electric, Westinghouse and the Radio Corporation, 
were made in 1932 in connection with the dismissal of an antitrust suit 
attacking prior agreements between the parties and were then specifically 
approved both by the Department of Justice and the court. See Special 
Defense, paragraphs 103-109 of the answer. Today the only feature of the 
agreements still in effect is the exchange of non-exclusive licenses with some 
sub-licensing rights. 


** Despite these facts, the complaint, speaking as of 1949, contains the 
statement (p. 34) that “* * * neither A.T.& T. nor Western has issued any 
licenses which give others the right to manufacture under patents owned and 
controlled by A.T.& T. and Western.” 
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Ill. 
LEGAL PRECEDENTS DO NOT JUSTIFY THE APPLICATION 
OF THE ANTITRUST LAWS TO THE FACTS OF THIS CASE 
The basic allegations of the complaint distort the case ina Procrustean 

attempt to make it fit the doctrine of certain post-war decisions. The reason 
for this is plain. Unless the doctrine of those decisions can be applied to the 
Bell System, there is no legal basis for this attempt to substitute regulation 
by judicial decree for regulation by federal and state regulatory agencies, or 


legislation by Congress. 


A. ° aint distorts the case into one of preemption or 

control of a market by a manufacturer. 

Although the suit is directed at the structure of the whole Bell System, 
only A. T. & T. and Western are named as defendants. Stripped to essentials, 
the basic allegations of the complaint are (1) that these two defendants have 
successfully carried out a conspiracy to acquire control of the market for sub- 
stantially all telephone equipment in the United States and to establish Western 
as the exclusive supplier of that market; and (2) that Western, controlling the 
types and prices of equipment in that market (the Bell System), has so exer- 
cised its power as to produce “hidden profits” for A. T. & T. 

These basic allegations of the complaint say that this is a case of a 
manufacturing company obtaining control of operating companies and dictating 
the types and prices of equipment which they must use. Such is the impression 
of the case which Assistant Attorney General Bergson, then head of the Anti- 
trust Division, gave his audience in an address before the Public Relations 


Society of America on December 9, 1949. He there said in part: 
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“Western Electric Company, selling in a controlled market, 
is able to dictate both the price and type of telephone equipment 
which the Bell operating companies must use. To correct this 
condition and to restore competition for the benefit of purchasers 
and users of telephone equipment, we have requested the court 
to cut the ties between A. T. & T. and Western Electric ***.”" 
The distortion is evident. Western is the manufacturing branch of 
the Bell System, devoted to its needs and under its complete control, as is 
Bell Laboratories, the research unit of the System. Mr. Bergson simply 
put the cart before the horse. Instead of a manufacturer controlling a market, 
this is a case of a “market” controlling the manufacturer which supplies its 
needs.* It is a case of vertical integration to provide highly technical equip- 
ment which an enterprise needs to fulfill its public undertaking. The distinc- 
tion from the case of a manufacturer preempting a market by obtaining control 
of the users of a product is-clear cut. 
In the detailed allegations of the complaint it is recognized that the 
Bell System is an integrated organization constituting a single enterprise. Thus 
the opening sentences of paragraph 41 of the complaint, describing-A. T. & T.. 
read as follows: 
“Since 1900 A. T. & T. has been an operating, holding and 
service corporation composed of a series of corporate subsidi- 
aries and departments, with the A. T. & T. at the apex of the 
system, supervising and controlling its entire operations. This 
series of corporate subsidiaries and departments is commonly 
referred to as the ‘Bell System’. ” 
And paragraph 45 of the complaint, describing Western, opens as follows: 
“Western has been the manufacturing branch of the Bell Sys- 


tem since 1882. It is also the purchasing and supply branch of 
the Bell System. ” 


* While no corroboration of this basic statement is required by anyone familiar 
with the Bell System, the distortion is made the more obvious when one considers 
that, of the Bell System's assets, the amount invested in manufacturing facilities 
is less than 5% of the total. 
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However, from time to time there are references to “conspiracy,” “control 
of the market” and “the results of the conspiracy of the defendants," so as to 


tie those allegations into the legal framework which the authors of the com- 
plaint devised. 

This is confusing to the reader of the complaint until he appreciates 
the dilemma of its authors. They could not ignore the obvious fact that the 
Bell System is in substance one operating entity, a regulated enterprise furn- 


ishing a nationwide telephone service; but the only decisions upon which they 





could hang their legal theory involved the control of competitive markets, in- 
volving power to dictate the price of products sold and to subject the public 


to monopoly prices and profits. 


B. he doctrine of the decisions upon which the draft en of the 


complaint apparently relied does not apply to this case. 


There are two lines of decision reflected in the twisted fashion in which 
the complaint presents the basic facts of this case. The first is that, exempli- 
fied by the Yellow Cab case, * relating to conspiracies to preempt a market 
for a manufacturer's products by obtaining stock control of the users of those 
products. Of the same general type are cases involving monopolization by a 
manufacturing company through exclusive-dealing contracts with the users of its 
products. Such was the Pullman case. ** The second line of decision relates 


to the possession and exercise of market control, or monopoly power. 


* U.S. v. Yellow Cab Co., 332 U.S, 218 (1947). The suit against DuPont, 
General Motors and U.S. Rubber, now being tried in Chicago, involves issues of 
fact somewhat similar to those in the Yellow Cab case. 


** U.S. v. Pullman Co. etal., 50 F.Supp. 123 (1943). The primary thrust of 
the case was against the monopolistic contracts for car service which the railroads 
had to accept. The court decreed “divorcement”, it is true, but for reasons hav- 
ing no bearing here. It was concluded that manufacturing sleeping cars should be 
separated from furnishing sleeping car service to the railroads because otherwise 
“we would have left in existence a condition which has been the source of much of 
the trouble and invite the probability of its repetition.” 53 F.Supp. 908 (1944). 

In a later opinion on relief, the court also said, “This separation was not an end 

in itself, but merely a means of policing to insure compliance with the decree. ” 

64 F.Supp. 108, 110 (1946). 
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The Aluminum* and Griffith* cases reflect that doctrine. 

In Yellow Cab, a cab manufacturing company had obtained working stock 
control of cab operating companies in three large cities for the alleged purpose 
of compelling them to purchase their cabs from the manufacturing company. 
The Supreme Court, reversing the District Court, held that if the complaint's 
allegations were proved there was a violation of the Act, saying (332 U.S. at 
p. 227}: 

'* * * The theory of the complaint, to borrow language from 

United States v. Reading Co., 253 U.S. 26, 57, is that 

Waanlaate bowed? Bat Ue tab operating companies 'was 

not obtained by normal expansion to meet the demands of a 

business growing as a result of superior and enterprising 

management, but by deliberate, calculated purchase for 

control. '"' 

We can see the genesis of the theory of the complaint against the pres- 
ent defendants in the Yellow Cab case. Yet that situation was the exact reverse 
of this situation. No manufacturer has obtained control of the Bell telephone 
companies and none has obtained any power to require those companies to pur- 
chase from it. On the contrary, this communication organization has main- 
tained from the beginning its own manufacturing branch so that it has control 
of manufacturing facilities to supply its needs and is free from any dominance 
of equipment manufacturers to which it might otherwise have been subjected. 

The contrast with our situation is made even more striking by the fact 
that Yellow Cab was not a case of true vertical integration. The Department 
of Justice so recognized in its brief before the Supreme Court on the second 
appeal. ** In distinguishing the Columbia Steel case, *** the Department took 
the position that where an enterprise is in "substance. . . one entity" after 
the acquisition of a subsidiary company, violation of the Sherman Act does 
not flow from the fact that the acquired company will deal only with its parent 
for the things the parent makes, even where such exclusive dealing was the 


purpose of the acquisition. 


* U.S. v. Aluminum Co. etal., 148 F. 2d 416(C.C.A. 2d, 1945) and 
U.S. v. Griffith, 334 U.S. 100 (1948). 


** This was at the October term, 1949. In its brief the Department said, ''*** 
there is here no real integration either of ownership or operation, but simply 
the existence of stock control by a manufacturer (CCM) and its president (Mar- 
kin) of the ultimate consumers of the manufacturer's products - the taxicab 
operating companies. "' 


*** U.S. v. Columbia Steel Co., 334 U.S. 495 (1948) 
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The Aluminum and Griffith cases hold that the possession of market 
control, or monopoly power, by a manufacturer or other supplier which is using 
such power or intends to use it in the future, constitutes monopolization violating 
the Sherman Act. The Paramount case* recognizes that such power may come 
through vertical integration. However, without exception, these are cases 
where a manufacturer or supplier controls a competitive market. They say 
there is market control or monopoly power when such an enterprise has the 
power to fix prices in the market or to exclude competition from the market. ** 

Analysis will show that these cases and their language about market 
control have no application to the Bell System. Yet it seems clear that the 
draftsmen of the complaint in this case consciously attempted to make it appear 
that the doctrine of Aluminum and related cases applies. Thus we have the 
complaint's allegations that Western makes and sells 90% of the telephone equip- 
ment in the United States; its allegations as to control of the market; and its 
allegations as to Western's power to dictate the prices and types of equipment 
used by the operating companies of the Bell System 

We have pointed out that Western as a manufacturer has no control over 
the Bell System "market"; likewise as a user of equipment the System does not 
control any market except in the sense that it is a market, which it supplies to 


a large extent internally by the production of its own manufacturing branch. 


* U.S. v. Paramount Pictures, Inc., 334 U.S. 131 (1948). 


** Thus the nub of Judge Hand's decision in the Aluminum case was that, 
having 100% of the domestic production and 90% of the total production of 
aluminum ingot available to the United States market, ''Alcoa"' had control 
of the price. Since its only competition was from imported ingot, the 
court concluded that "within the limits afforded by the tariff and the cost 
of transportation, 'Alcoa' was free to raise its prices as it chose" and that 
this was monopoly power which it inevitably exercised when it sold at "a 
price which it itself fixed. Thereafter the power and its exercise must 
needs coalesce." (148 F. 2d 426, 428) 
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The language of market control is simply inapplicable to the arrangements by 


which the integrated enterprise produces its equipment for its own use. It is 


a mere play on words to say that the System or its manufacturing branch con- 


trols the market for things which the System supplies to itself. 
It is meaningless to say that by “control” of the Bell System “market” 

Western has the power to dictate the price of equipment used by the operating 

companies. The price which Western charges the operating units of the Sys- 

tem has no economic significance outside the integrated enterprise save to 

the extent accepted by regulatory authorities as the basis for rate making. 

If not so accepted, the transaction is like taking money out of one pocket and 

placing it in the other. So, it is the regulatory authorities which have the 

effective power in regard to the price of the equipment which Western furn- 

ishes to the operating branch of the business. 

When the courts speak of market control and monopolization they are 
referring to competitive markets in which the enterprise appears as a trader. 
Here, that would be the market for telephone equipment outside the Bell System. 
True, in measuring the degree of Alcoa's market control, Judge Hand meas- 
ured the total production of “Alcoa”* (including the portion used in Alcoa's own 
fabricating plants) against the total amount of virgin ingot used in this country 
and thereby got the figure of 90%. The reasoning upon which this was done, 
however, cannot be made applicable to the market for telephone equipment. 

Judge Hand recognized that the “part of its production which ‘Alcoa’ 
itself fabricates, does not of course ever reach the market as ingot,” but he 
considered that “* * * all intermediate, or end, products which ‘Alcoa’ fabri- 


cates and sells, pro tanto reduce the demand for ingot itself." (148 F.2d 424) 


* This is the designation Judge Hand adopted to refer to Aluminum Company 
of America and its subsidiaries, including fabricating subsidiaries, which 
he properly treated as one unit. See 148 F.2d 421 
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Thus Judge Hand recognized that “the market” which must be controlled if 
there is to be monopolization under the Sherman Act is the market outside the 
integrated enterprise - the market in which the integrated enterprise competes. 
The principle of the case has no application to the telephone equipment 
which the Bell System makes for its own use. If such equipment “reach(es) | 
the market” in any sense, it is as telephone service; and it does not “reduce 
the demand” in the market because telephone service is regulated and non- 
competitive. The Bell System furnishes telephone service in particular areas 
and the independent telephone companies furnish service in other areas. The 
lawfulness of this basic feature of public utility service is not questioned. 
There can be no serious suggestion that Western monopolizes the 
market for telephone equipment outside the Bell System. The record is clear 
that Western does not compete for the business of the independent telephone 
companies. They are served by independent manufacturers who have ample 
capacity to supply the normal needs of that market. The economists’ defini- 
tion of market control is lack of adequate alternatives available to buyers. 
Buyers in the market for aluminum ingot had to accept Alcoa's price. But 
the independent telephone companies have adequate alternatives in a market 
supplied by the various independent telephone manufacturers and Western. 
The distortion is apparent in any charge of monopoly based on the 
mere volume of Western's production and sales of telephone equipment. Only 
because the Bell System makes the equipment it uses is Western the manufac- 
turer of most of such equipment in the United States. The equipment which 
the manufacturing branch of the System makes for its operating units is not 
sold in a market in any real sense, nor does it represent any unlawful monop- 


olization or indication of market control. 
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Nor is the Bell System's size as an operating telephone organization 
under attack in this suit. When the suit was brought Attorney General Clark 
took pains to assure the public that no assault on the operating telephone or- 
ganization was intended. * There is not, and there could not reasonably be, 
a contention that the Bell System is an illegal monopoly in the field of tele- 
phone service, nor can its manufacturing and supply organization be con- 
demned because it is of a size commensurate with the size of the telephone 


service organization. 


C. The doctrine of those decisions should not be extended to the 
point where the court will be faced with questions which are 
essentially regulatory. 


We believe that our discussion of the decisions shows why the alle- 
gations of the complaint in this case were fashioned as they were. We do 
not imply that there was a conscious effort to mislead. No doubt there was 
merely an effort to give the case a familiar face. The result, however, is 
to obscure the fact that, to be successful in this suit, the Government must 
ask a court to break entirely new legal ground. 

If this case is to be continued, it must be to seek a holding that the 
Bell System, a regulated public utility enterprise, is guilty of the crime of 
monopolization because it designs, develops and manufactures most of the 
equipment which it uses in the performance of its public service obligations. 
It must be contended that this is so even though (i) the Bell System has des- 
igned, developed and manufactured its equipment for seventy years, indeed 
since the telephone came into existence; (ii) the Bell System has a unique 
and compelling need to do so for technological reasons; and (iii) the prices 
and profits of its manufacturing branch are subject to regulatory control and 


are being effectively regulated today. 


* See press release of the Department of Justice, January 14, 1949. 
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An.important consideration bearing upon whether such an extension 
of existing law should be sought is the question raised by Judge Wyzanski in 


United States v. United Shoe Machinery Co., where he suggested doubt 


'™® * * whether Congress contemplated the use of trial courts, 

moving within the traditional limits of judicial procedure and 

of legally admissible evidence, to solve subtle, complex, ex- 

tensive economic controversies for which judges are not al- 

ways well suited, and which hinder the prompi disposition of 

other meritorious cases."' (Opinion Feb. 18, 1953, C.C.H. 

1953 Trade Cases Par. 67,436, page 68, 188n.) 
How clearly this warning as to the practical limits on the time and compe- 
tence of the judiciary applies to this suit against the Bell System! 

Here, on the theory that there has been a Sherman Act monopolization, 
a court is being called upon to take action in a regulatory field which the 
Federal Communications Commission, an expert body, has referred to as 
"this highly technical field of governmental effort.'' Moreover, the court is 
being asked to take action inconsistent with the conclusions which the F, C.C. 
reached and reported to Congress as the result of a protracted investigation. 
Our position is not that regulation frees the Bell System from the provisions 
of the Shermman Act.* We say that to extend the Sherman Act to this case, 
even if the doctrine of Aluminum and related cases could be logically applied, 
would require a court to intervene with most far-reaching and disturbing effect 
in an extremely important field of public regulation. That, we believe, isa 


compelling reason why the Attorney General should not urge the extension of 


the doctrine of those decisions to this case. 


* We are familar, of course, with Georgia v. Pennsylvania R. R., 324 U.S, 
439 (1945), and related cases holding that regulation does not exempt all 
practices in the regulated field from the Sherman Act. The only specific 
exemption here applicable is contained in Sec. 221(a) of the Communications 
Act. Its provisions, bearing on the increase in size of the Bell System 
through the acquisition of independent telephone companies, have been a 
part of the telephone regulatory law since 1921 When federal regulation 

was under the Interstate Commerce Commission. 
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Conclusion 

It is respectfully submitted that this suit should be dismissed because: 

1. The basic issues it raises are matters for legislative and regulatory 
policy; they have been so recognized by Congress and are being appropriately 
dealt with; and the suit seeks to have the court take action in conflict with legis- 
lative and regulatory treatment in a highly technical field. 

2. Continuation of the suit is not justified, much less required, by the 
present development of the law, and the Attorney General should not seek so 
to extend the application of the Sherman Act as to require the court to deal 
with questions belonging in the regulatory and legislative sphere. 

3. The outcome sought in the suit would injure the public interest. 
It would increase the cost, lower the quality and delay improvements of tele- 
phone service. Of particular importance during this extended period of world 
crisis, it would deprive the nation of the services of a unified organization 
engaged on a large scale in fundamental research, development. manufacture 
and operation in a field which has given it unique experience and ability for 
the task of developing and producing the most advanced types of weapons and 
military equipment for the defense of the nation. 

Respectfully submitted, 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By SM 4hrvevee. ns. 


Vice President and General Counsel 


WESTERN ELECTRIC COMPANY, INCORPORATED 


By bom 5 4 


Vice President and General Counsel 


Dated April, 1953 
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APPENDIX 


Following are the introductory paragraph to the defendants' answer 
in this case and paragraphs 1 to 19 of that answer: 


"The defendants submit this their answer to the complaint, first 
responding generally to the allegations of the complaint as to the nature and 
functions of the Bell System and as to the relationship of the defendants to 
each other and to the other units of the System, * * * 


"General Description of Bell System. 


"l. The Bell System exists for the purpose of furnishing nationwide 
telephone service. In addition to American Telephone and Telegraph Com- 
pany (hereinafter sometimes called the American Company), the System in- 
cludes: 


'Twenty-two regional operating telephone companies (hereinafter called 
Bell Operating Companies). Twenty of these companies are subsidi- 
aries of the American Company, and it owns a substantial minority in- 
terest in the other two. 


"Western Electric Company, Incorporated (hereinafter called Western), 
which is the manufacturing and supply unit of the System. More than 
99% of the stock of Western is owned by the American Company. 


'Bell Telephone Laboratories, Incorporated (hereinafter called Bell 
Laboratories), which is the research and development unit of the 
System. The American Company and Western each owns one-half of 
the stock of Bell Laboratories. 


"2. The Bell Operating Companies provide telephone service within 
their respective territories. Together with the American Company, which 
owns and operates interstate connecting lines, they also furnish a nationwide 
long distance service and interconnect with the lines of independent telephone 
companies. 


"3. Since all the operating units of the System have common problems, 
there are many things that can be done better and more economically in their 
behalf by a central organization. The American Company has undertaken to 
do these things, either directly or through its subsidiaries. To that end it 
develops and recommends technical standards and operating methods to en- 
able the operating units of the System to work together effectively; it provides 
and makes available to the operating units the research and development 
facilities of Bell Laboratories and the manufacturing and supply facilities of 
Western; it assists the Bell Operating Companies in matters of finance and 
provides services and advice with respect to many phases of their operations; 
and it acts in behalf of the companies concerned in handling numerous 
problems affecting the System as a whole. Thus all the units of the System 
are parts of a single enterprise. 


''Development of Telephone Services. 
"4, The operating structure of the Bell System has developed to meet 


the unique requirements of a telephone service which must interconnect sub- 
scribers throughout the country as well as in local areas. 
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"5, The System had its origin during the period from 1877 to 1894, 
when the basic telephone patents, issued upon the inventions of Alexander 
Graham Bell, were in force and were held by predecessors of the American 
Company as the principal company of the Bell System. These predecessors 
issued licenses under the Bell patents and leased telephone instruments to 
companies formed to furnish telephone service, and they received, among 
other considerations, stock of the licensee companies. By 1894, Bell li- 
censees were operating as public service companies in all of the states and 
most of the principal cities of the country, and to the extent then technically 
possible the cities were interconnected by the toll and long-distance lines of 
the Bell System. In general these licensees were predecessors of the 
present Bell Operating Companies. 


"6, The subsequent growth of the operating units of the System has 
been within the framework so established and has consisted largely of the 
extension and improvement of facilities to keep pace with the increasing 
needs for service in and between the areas already served by the licensee 
companies. The operating units have met the obligation which the law im- 
poses upon public utilities to expand to meet the requirements of the public. 


"7. Acquisitions of independent telephone companies have been a 
minor factor in this growth. The first such acquisitions occurred during the 
period of intense competition which followed the expiration of the Bell 
patents and some have taken place in more recent years. One effect has 
been to avoid the waste and public inconvenience involved in having two 
telephone systems in the same community. Governmental procedures have 
been developed for supervising the acquisition by one telephone company of 
the assets or stock of another, and for the past 35 years every significant 
acquisition by the Bell System has been made with the approval of agencies 
of the federal government. 


"8. For many years the development of the System has taken place 
and its operations have been conducted under careful governmental regula- 
tion and supervision. Federal and state laws governing public utility ser- 
vices subject the communications operations of the System to the jurisdic- 
tion of the various federal, state and municipal regulatory agencies. This 
regulation governs the obligation to render service, the terms under which 
it is offered, the adequacy of the service and the reasonableness of the 
rates. Regulation has been supplemented by extensive inquiries of both 
federal and state agencies into the organization and activities of the System, 
including its arrangements for the development, manufacture and supply of 
equipment, in order to determine whether legislative or other action was 
required. In no instance has it been found that the public interest would be 
served by the disruption of the existing organization and manner of opera- 
tion of the Bell System which is sought by the complaint herein. 


"Manufacture and Supply. 


'9, Western has been the manufacturing unit of the System continuous- 
ly since 1882, when it became a subsidiary of one of the predecessors of the 
American Company. It is also the purchasing and supply unit; these activi- 
ties were undertaken during the period from 1901 to 1913 in response to the 
need of the various operating units of the System for economical purchasing 
and inspection of materials manufactured by others than Western. Its func- 
tions in the System include the following: 
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"It cooperates with Bell Laboratories and the American Company in 
the development and design of new and improved equipment* needed by the 
operating units of the System; 


"It conducts research and development on manufacturing processes, 
methods and facilities; 


"It manufactures equipment to be furnished to the operating units 
upon their orders; 


"It purchases other equipment not of its own manufacture to be 
furnished to the operating units upon their orders, and makes technical and 
engineering inspections thereof; 


"It maintains stocks of equipment in distributing storehouses so lo- 
cated as to serve the convenience of the operating units; 


"It prepares complete engineering specifications for central office 
equipment for the operating units, and maintains a nationwide organization 
which installs such equipment upon their orders; 


"It accepts equipment returned by the operating units and, according 
to their orders, either repairs it for them or arranges for its economical 
disposition by junking or otherwise. 


"10. The equipment manufactured by Western is designed to meet 
the requirements of the operating units, including the special requirements 
resulting from the large size of many of the communities served and the 
long distances and heavy traffic characterizing their toll business. Much of 
this equipment results from research work done within the System and em- 
bodies inventions made in the course of such research. In many instances 
the equipment is not and never has been available from any other source of 
supply. An important part of Western's production consists of tailor-made 
installations of central office equipment which are designed, engineered, 
manufactured and installed to meet individual requirements. 


"ll. Since Western's function is to serve the operating telephone 
units of the System, its growth and development have been determined by 
the growth of the telephone services of the System and have been designed 
to meet the demands of those services. The only other factor importantly 
aifecting the extent and nature of Western's development has been the neces- 
sity of meeting governmental requirements in time of war. In 1947 and 1948, 
over 90% of Western's sales were to Bell System companies; about 5% were 
to the United States Government; and less than 5% were to other customers. 
During the war, Government requirements were much greater and in 1944 
reached 85% of total sales. 


"12. Because Western is a unit of the Bell System, its prices and 
profits on sales to operating units of the System are subject to the scrutiny 





* In paragraphs | through 21 of this answer the word "equipment" is used 
broadly to include telephones and telephone apparatus, equipment, materials 
and supplies, as those terms are defined in paragraphs 3 through 7 of the 
complaint. 
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of the regulatory agencies having jurisdiction over their rates. In rate 
cases the operating units of the System have been required, solely because 
of their affiliation with Western, to establish the reasonableness of 
Western's prices and profits. The fact is that Western's prices have been 
reasonable and its profits low. For the past 20 years its profits on Bell 
System sales have amounted to less than 4% of such sales. 


"Research and Development, 


"13. Research and development in the communications field has 
always been an important part of the activities of the Bell System and has 
resulted in constant improvement in the telephone service and lower costs 
to the public. Bell Laboratories was formed in 1925, and by 1934 had 
taken over most of the research and development work theretofore con- 
ducted by departments of the American Company and Western. 


"14, The work of Bell Laboratories, which is undertaken only 
upon authorization of the American Company or Western, includes: (a) 
fundamental research in scientific problems in the communications field; 
(b) the development of equipment and operating systems; (c) the design of 
equipment and the preparation of specifications for its manufacture; and 
(d) collaboration with Western in the development of manufacturing 
methods. Although this research and development is primarily directed 
to the field of telephony its by-products have been useful in other fields. 
During the war the work of Bell Laboratories was almost entirely di- 
rected to aiding the military effort. 


"15. It is the practice to apply for patents upon inventions made 
in the course of the research and development work of the Bell System. 
By this means the System is protected in the use of its own inventions 
and is enabled to realize part of their value through licenses to others. 
Non-exclusive rights under patents considered to be useful for the opera- 
tions of the System are obtained from others in exchange for licenses 
under System patents and in some cases by purchase. Itis the policy of 
the System to make available upon reasonable terms to all who desire 
them non-exclusive licenses for any use under any of its patents. 


"Effect of the Integration. 


"16. There is close collaboration between the American Company, 
Western and Bell Laboratories at all stages of research, development, 
design and manufacture and a close working relationship between their 
personnel. The American Company assembles and analyzes data as to 
problems arising in the course of telephone operation, as to the results 
of such operation, as to the need for particular developments and im- 
provements and as to the prospective requirements for equipment. Bell 
Laboratories draws upon Western's manufacturing experience for assist- 
ance in designing equipment so that it may be economically manufactured, 
and makes tests of trial equipment in the plants of the operating companies. 
Western, in turn, draws upon Bell Laboratories' engineering experience 
for assistance in the best utilization of materials and in the development of 
processes and machines for manufacture and testing. 


2HOS6 O aS pt 
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"17. The unification of research and development, manufacturing 
and operation within the Bell System is made possible by the American 
Company's ownership of Western and Bell Laboratories. This unifica- 
tion is an important factor in promoting the efficiency, economy and de- 
pendability of the telephone service. It makes available to the operating 
telephone companies equipment of advanced design and high quality at 
prices substantially lower than would be obtainable in the absence of 
such unification. It facilitates the standardization of equipment which is 
essential to efficient operation of an interconnected telephone system. 

It enables the manufacturing and supply unit to adapt its production and 
planning to the anticipated needs of the System, and to mobilize its en- 
tire manufacturing capacity, stocks of equipment and installation forces 
for the restoration of service in time of emergency. And it assures that 
all steps in the development and production of the equipment are planned 
and carried out with intimate knowledge of the needs of the operating 
units of the System and with a common incentive to fulfill those needs 
most effectively. The ultimate beneficiaries of this unification are the 
users of telephone service, who thereby obtain better service at lower 
cost, 





"18. The integration of the Bell System companies, and their 
collaboration and singleness of effort, have been of great importance in 
the provision of adequate nationwide telephone service in time of peace 
and vital to the national effort in time of war. | 
} 


"Summary of Defendants' Position. 


"19. The defendants deny that the Bell System has been developed 
or exists for the purpose of acquiring or controlling a market for equip- 
ment of any kind or that such is the purpose of any policy or practice of 
the System. They deny that trade and commerce are restrained or 
rmmonopolized in violation of the Sherman Act by the fact that the Bell 
System includes a manufacturing and supply unit which makes or pro- 
cures equipment to be furnished to the operating units as ordered by 
them for the construction or maintenance of their telephone plant. They 
deny that the unification of research and development, manufacturing 
and operation in the Bell System is used or intended to be used to restrain 
or monopolize trade and commerce, to produce unreasonable or excessive 
profits for the defendants, or to accomplish any purpose contrary to law 
or the public interest. On the contrary, they allege that it is necessary 
for the Bell System to include a manufacturing and supply unit if nation- 
wide telephone service is to continue to be of the highest quality at low 
cost; that the Bell System maintains and uses its own manufacturing and 
supply unit solely to accomplish that result; and that it would be contrary 
to the public interest to disrupt the existing organization and manner of 
operation of the Bell System. "' 
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House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 
Present: Representatives Celler (chairman), Rodino, Rogers, 
Holtzman, Keating, Miller, and McCulloch. 
Also present: Herbert N. Maletz, chief counsel, Kenneth R. 
Harkins, cocounsel, and Milton Eisenberg, associate counsel. 
The CuHatrMan. The meeting will come to order, and we will re- 
sume the testimony that we started to take yesterday of Dr. M. J. 
Kelly and Mr. T. Brooke Price and Mr. Horace P. Moulton. 


TESTIMONY OF DR. M. J. KELLY, ACCOMPANIED BY HORACE P. 
MOULTON, T. BROOKS PRICE, AND HUGH B. COX—Resumed 


Mr. Marerz. Mr. Cox, have you ascertained who in the Defense 
Department made available to A. T. & T. various interoffice Depart- 
ment of Defense memoranda and other internal governmental cor- 
respondence respecting the A. T. & T. suit? 

Mr. Cox. Yes, I have a statement that I can make on that point, 
Mr. Maletz. 

Mr. Marerz. All right, sir. 

Mr. Cox. The documents to which you refer were obtained from 
the Department of Defense by Mr. John D. De Butts of A. T. & T. 
sometime either just before or shortly after the middle of January 
of this year. 

We understand the question of making the documents available 
to A. T. & T. was submitted to, approved by, and authorized by the 
Office of the General Counsel for the Department of Defense. 

The documents were made available as a result of a request made 
by Mr. De Butts on behalf of A. T. & T. 

The question was asked me yesterday whether they were giver 
voluntarily or whether we asked for them. We asked for them. All 
of the documents were delivered at one time and in one lot. That was 
another question that was asked yesterday. 

Is that—— 

Mr. Maerz. Mr. Cox, may I ask you a few questions ? 

Mr. Cox. Yes. 

2001 
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Mr. Marerz. Was the decision made by the General Counsel of the 
Defense Department 

The CHatrMan. He said so. 

Mr. Cox. So we understand. 

Mr. Marerz. Who is the General Counsel of the Defense Depart- 
ment ? 

Mr. Cox. I believe that is Mr. Robert Dechert. 

The Cuairman. Do you know whether he was acting under in- 
structions of his superiors or whether he got the consent of his su- 
periors ¢ 

Mr. Cox. Mr. Chairman, I don’t know that. We have no way of 
finding out. 

The Cuatrman. I will ask counsel to check on that. 

Mr. Marerz. To whom did Mr. De Butts address his request 

Mr. Cox. I think in the first instance Mr. De Butts addressed his 
request to the Office of the Assistant to the Secretary, Legislative 
Liaison Section of that office, which I believe is in charge, of Brig. 
Gen. Clarence G. Houk, Jr., and that office acted as an intermediary 
in presenting the matter to the Office of the General Counsel. 

Mr. Maerz. Did Mr. De Butts take this matter up personally with 
General Houk ? 

Mr. Cox. Mr. Maletz, I believe he took it up personally with Gen- 
eral Houk or with one of General Houk’s subordinates. 

Mr. Maerz. To your knowledge, did Mr. De Butts speak to any- 
body else in the Defense Department with respect to this matter? 

Mr. Cox. To my knowledge he did not. 

Mr. Maerz. Did Mr. De Butts address a letter to the Defense De 
partment requesting these documents ? 

Mr. Cox. I understand not. 

The Cuarrman. As far as you know, there was no written request. 

Mr. Cox. So far as I know, there was no written request. 

The Cuarrman. If there was a written request, will you supply a 
copy of that? 

Mr. Cox. Yes. I am sure, Congressman, there was no written re- 
quest. 

Mr. Maerz. Did the Defense Department send a letter to Mr. De 
Butts enclosing these documents ? 

Mr. Cox. I am informed there was no letter of transmittal 

Mr. Materz. In other words, these documents were delivered per- 
sonally to Mr. De Butts and without any accompanying letter / 

Mr. Cox. There was no letter of transmittal. 

Whether the documents were delivered personally to Mr. De Butts 
or whether Mr. De Butts sent a messenger for them, or whether a 
messenger brought them to him, Mr. Maletz, I couldn’t tell you this 
morning, but I do know I did satisfy myself there was no letter of 
transmittal. | 

Mr. Matetz. Do you know specifically when Mr. De Butts made his 
initial request for these documents ? 

Mr. Cox. The best that we could—Strike that. 

Mr. De Butts’ present recollection, the best recollection he has, 1s 
that it was made sometime in January, and he thinks, as I said before, 
before the middle of January sometime. 

Mr. Materz. And when was this request complied with? 
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Mr. Cox. Well, again, we can’t fix the time exactly, but we think 
— around the middle of January or, perhaps, shortly there- 
after. 

Mr. Maerz. Thus, a 2-week period of time elapsed between the 


time of the request and the time the request was complied with by the 
Defense Department. 


Is that correct ? 


Mr. Cox. Mr. Maletz, I want to help you all I can, but I cannot— 
these people can’t remember time in those terms. There was a delay. 
Whether it was a week or 10 days or 2 weeks, I cannot say. 

Mr. Hoirzman. At that point, you have no record of any memoran- 
dum in your file to reflect the date of this request. 

Mr. Cox. No. 

Mr. Mitier. Mr. Chairman, may I ask a question ? 

The Cuarrman. Certainly. 

Mr. Mitter. Just for the record, who is Mr. De Butts? 

Mr. Cox. Mr. De Butts is an employee of A. T. & T. who, at this 
time, was in charge of the Washington office of A. T. & T. and whose 
duties included liaison with various departments of the Government. 

Mr. Miter. Did he have any official title? 

Mr. Moutron. Assistant vice president. 


Mr. Miter. Assistant vice president in charge of the Washington 
office. 


Mr. Mouton. Well, the latter part is not part of his title, but those 
were his duties. 


Mr. Miter. Is he still in charge of the Washington office ? 

Mr. Cox. Until April 1. 

Mr. Mitter. Until April 1. 

May I suggest, Mr. Chairman, he might be the best witness on this? 

The CuHarrMan. At the next session of the committee, could you 
have him with us? 

Mr. Moutton. Yes. 

The Cuatrman. A good suggestion, Mr. Miller. 

Mr. Marerz. Mr. Cox, do you know whether Mr. De Butts was in- 
structed by his superiors to make this request to the Defense Depart- 
ment ? 

The Cuarrman. Mr. De Butts will be here and he can answer that. 

Mr. Cox. I don’t know, and I think if Mr. De Butts is coming, that 
he is the competent witness, and I would rather not 

I have been doing the best I can, but 

The CuatrMan. That is correct. 

Mr. Maerz. Mr. Chairman 

Mr. Cox, yesterday you were asked if you could ascertain who wrote 
a handwritten document which A. T. & T. supplied to this subcom- 
mittee, which document was captioned IT-8. 

Have you been able to find out who wrote this document ! 

Mr. Cox. Mr. Moulton will make a statement about that, Mr. 
Maletz. a 

Mr. Movuron. This document is in the handwriting of Mr. Clifford 
W. Smith. 

The CuairmMan. Identify him, please. 

Mr. Movuron. He was sales manager of the Western Electric Co. 

The CHAIRMAN. That document will be received in the record. 
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(The document referred to is as follows :) 
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Mr. Maerz. Mr. Moulton, are you familiar with the circumstances 
surrounding the preparation of this document? 

Mr. Mouton. Only in this respect, Mr. Maletz, that I think this 
document and the other documents which we have submitted to you, 
plus some hearsay evidence, would indicate that I could give you 
some background on this. I might say I have been unable to get in 
touch with Mr. Smith. He is away on vacation at this time, but I ‘think 
the information I can give you is ‘reasonably reliable. 

Mr. Materz. All right, sir, would you supply this information. 

Mr. Movutron. Well, all I can say is that after the judgment was 
entered, it was most important to communicate to the people in 
Western Electric its contents, both to inform them of what it was and 
to be sure that they would comply with it and the then president of 
the Western Electric held a meeting, at which I guess there were 50 
or 60 supervisory people from Western, and he reviewed the history 
of the case, negotiations, and the judgment, and these apparently are 
some notes which Mr. Smith took at that time. 

T may add to that that Mr. Kappel’s own notes are among the docu- 
ments which we submitted to you, and I think that if you will refer 
to those this will substantiate the inference which I have drawn. 

Mr. Maerz. Mr. Moulton, these were notes taken by Mr. Smith on 
the basis of a talk by Mr. Kappel; is that correct ? 

Mr. Mouton. That is my understanding. 

Mr. Maerz. Mr. Chairman, may T read one paragraph of these 
notes? 

Korea caused 2-year suspension of work. In June 1953 (new atmosphere in 
Washington) we asked for dismissal. We said most matters had already been 
or were being dealt with by regulatory bodies, improper extension of Sherman 
Act, ete. 

Mr. Movtron. May I make one statement, if I may volunteer? 

I don’t wish to argue the point, but if you will review Mr. Kappel’s— 
the notes from which he made the talk, you will not find a reference 
to the parenthetical phrase which vou have spoken of, because the new 
atmosphere is in parentheses; and also among the papers which we 
submitted to you were some typewritten notes which we believe Mr. 
Smith prepared from the notes which he had taken holographically 
during the conference, and there is no reference there to this phrase. 
So I rather think that this was Mr. Smith’s own interpolation. T can 
not be sure of that. 

Mr. Miter. May I make an observation ? 

The CHarrMan. Yes, sir. 

Mr. Mrier. I presume you are not sorry and do not fear that a 
defense was necessary to the fact that there was a new atmosphere. 

Mr. Movtron. No; I am not defending. I am only trying to 
straighten out the record as far as I can. 

Mr. Miter. I don’t think that that is anything criminal. 

Mr. Mouton. No. 

Mr. Miter. A criminal manifestation. People voted for the new 
atmosphere and I hope they got it. 

The CuatrMan. They sure did. 

Mr. Rogers. I would like to ask Dr. Kelly a question. 

It has been brought out here that on a number of occasions you in- 
sisted to the Department of Defense that they stop this lawsuit because 
of your work for defense. I want to know if there was additional 
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work that you solicited from the Department of Defense that would 
cause you to be in a better position to insist on stopping the case. 
Did you in other words solicit work during this period of time for 
Western Electric or the Bell Laboratory ? 

Dr. Kerry. As I understand your question, Mr. Rogers, you are 
asking if the growth of our activities after Korea and subsequently was 
at our solicitation from the Department of Defense. The answer is 
“No.” We have no sales department, did not have from the time that 
the military work became so important at the beginning of World War 
II, and we in cooperation with the Defense Department top people 
undertook activity for which we were requested to do, and since those 
requests were larger than our capacities with them, we eliminated 
work that we felt that we weren’t so uniquely indicated on, and that 
was principally as new projects requiring our integration were 
brought into a more standard form and were repetitive and improve- 
ment work on them, we discontinued that line of work. 

It was done by others. So all of this work, with our growing pro- 
grams, and they grew steadily from 1950 on to this very day, have been 
things that we have been requested to do. 

Mr. Rogers. Requested by the Department of Defense. 

Dr. Ketity. By the Department of Defense and frequently by very 
top people in the Department of Defense. 

Mr. Maerz. Mr. Price, you recall testifying yesterday about a 
meeting that you had with Mr. Brownell on June 27, 1953, at White 
Sulphur Springs; do you not? 

Mr. Price. Yes. 

Mr. Maerz. After this meeting did you speak to Dr. Kelly and 
tell him what had transpired at White Sulphur Springs? 

Mr. Price. I probably did. I have no recollection of conversations, 
particular conversations that long ago. 

Mr. Maerz. Did you report to anybody else in the Bell organiza- 
tion about your conversation with Mr. Brownell ? 

Mr. Price. I certainly told my associates about this; yes. 

Mr. Maerz. Do you recall whether or not it was decided that Dr. 
Kelly would follow up on Mr. Brownell’s suggestions by seeking to 
elicit the aid of Secretary of Defense Wilson in getting the case dis- 
posed of ? 

Mr. Price. No. I don’t think so. It doesn’t seem to me that those 
two things fit together, if you know what I mean. 

Mr. Materz. All right. 

Dr. Kelly, do you recall discussing with Mr. Price, Mr. Price’s 
conversation with Mr. Brownell on June 27, 1953? 

Dr. Ketty. I have no recollection of any such discussion. Since it 
is so far away, I can’t say that such discussions in my presence did not 
occur. There were discussions at a later time in 1953 concerning ac- 
tion on this case, but my best recollection is that Brownell’s name 
wasn’t brought into it while I was present, but I can’t be positive. 

Mr. Materz. In July 1953, Dr. Kelly, did you have discussions 
with Department of Defense officials for the purpose of getting them 
to intercede with the Department of Justice to dispose of the case 
rather than to postpone it ? 

Dr. Ketry. I had discussions with the new people in the Depart- 
ment of Defense beginning in January, and they continued on until, 
oh, either the end of June or very early in July. 
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Mr. Materz. You had discussions beginning in January 1953, 
through July 1953, with officials of the Defense Department ? 

Dr. Ketry. That is right. 

Mr. Hourzman. With respect to what ? 

Dr. Ketity. With respect to the matter of our being free from prep- 
arations on this case. 

Mr. Hoxirzman. Not with respect to a possible dismissal; is that 
right ? 

Dr. Kexry. Not in the early discussions, and I would be glad to 
give the chronology of my discussions if I am asked, but the discus- 
sions started in the latter part of January, in the twenties—I can’t fix 
the exact date, in the twenties of January 1953, were my first dis- 
cussions with the Department of Defense. 

Mr. Maerz. And what was the nature of these discussions? 

Dr. Ketiy. Well, the first discussions were with Mr. Wilson and 
Mr. Kyes, jointly. I asked 

The CuHarrman. With Mr. Wilson. You mean the Secretary of 
Defense. 

Dr. Ketiy. The Secretary, and Mr. Kyes, the Under Secretary, 
sometime in the twenties of January, in which I told them of the pres- 
ence of this file—I had quite a discussion with them and gave them 
the history of my activity with Secretary Lovett and his associates, 
beginning in February of 1952, and the efforts to get a definite commit- 
ment of a delay of at least 2 years starting—or for deferment during 
the emergency, I believe is the word we used, and it later took the 
form of a 2-year interim with no activity, and the fact that nothing 
definitive had come out of the Department of Justice, and that a file 
had been assembled by Mr. Lovett’s organization, and he had placed 
an accompanying memorandum with it to the new administration. 

I did not know whether they had seen the file yet or not, and I do not 
now yet know. They didn’t disclose. But I told them about it, told 
them what was in it, and told them we wanted to push that to get to 
where we knew definitely that the Justice Department was not pre- 
paring for trial, and that we were not expected to prepare for trial; 
so that I would hope that this group would take the same action, 
would make the same attempts as had ek made by Mr. Lovett. 

And, after some discussion—and I had talked of the machinery that 
I had used, wherein I had talked with the 3 Secretaries, he suggested 
that I also talk with his 3 Secretaries, which I did. Let’s see. That 
was Mr. Stevens, Mr. Anderson, and Mr. Talbott. And, sometime 
immediately following that, I had similar discussions with them. 
Now, do you want me to carry on the chronology ? 

The CuHairman. Yes; go ahead. I just want to ask one question, 
though. Your conversations and discussions with Mr. Lovett were 
with reference to a suspension of the case, but your conversations now 
with Mr. Wilson were in connection with disposition of the case? 

Dr. Keiiy. No; the conversations of January were identical with 
those with Mr. Lovett. I took hold just where we had left off with 
the previous administration. This had taken the form in the latter 
time, if you will look at the documents, to where a suspension of ac- 
tivities for 2 years—— 

The CuarrmMan. Did you have conversations with Mr. Wilson later 
on? 


Dr. Keiiy. I did have. 











CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2013 


The Cuarrman. When you discussed the question of disposition of 

the case? 
__ Dr. Ketry. Later, I did. I said I would present the chronology, 
if asked, but I have told of my first contact with them in January, 
in late January, with them and with their three Secretaries, in which 
I was asking for the postponement along the lines that had evolved 
during my discussions with the previous Secretary of Defense and 
his people, and told them about the documents that were there, this 
file that we discussed yesterday, and, as I say, I don’t know whether 
they had yet seen them or not. They didn’t alien that to me. 

I urged that they read them. I told them what was there, and urged 
that they read them, and I asked that they take the same action, follow 
the same line, that Secretary Lovett had taken, and which, in his 
memorandum to them, or whoever was coming in, he said that, were 
he continuing in office, he would continue to push for it. 

I told them all of that, and also told the three Secretaries. Mr. 
Kyes, whom I was with after Mr. Wilson left, said, “Well, we will 
look into this. You talk to the other three Secretaries, and we will 
see what position we take.” 

And then, sometime later, it was either late February or early 
March, Mr. Kyes told me that they had reviewed my request and 
that he had had an informal discussion with the Department of Jus- 
tice and found that they were not active on our case as they were 
studying the whole lot, as I remember what he said, of these anti- 
trust cases to determine what their action would be. And he said 
that there is no action on your case now. They weren’t ready for 
discussion of any action with me; he said that we should just go ahead, 
just as we had been, giving full time to defense activities and not 
being concerned about prepartion for the suit. That is the best I can 
put it. 

That was either late February or early March. 

Now, sometime during March or early April—and I can’t be defi- 
nite about the time, but after these public announcements, so far as I 
remember, because, as I say, I don’t remember any discussions in 
my presence of the discussions that Mr. Price has told about here, 
and that you read his memorandum on, but, with these public state- 
ments by the Attorney General that they were going to—whatever the 
statements were—they speak for themselves—but, in substance, they 
were going to either dismiss or get the docket cleared and, because of 
those statements, there was a decision, a policy decision, that an at- 
tempt would be made to get our case dismissed. 

The CHarrmMan. By whom? 

Dr. Ketiy. That was a policy decision of the headquarters people 
at 195 Broadway. I assume Mr. Price 

The CuarrMan. What is 195 Broadway ? 

Dr. Ketiy. The headquarters of A. T. & T. My headquarters are 
at a different place. It was Mr. Price and his associates at headquar- 
ters who would be in on the decision, had made the decisions to be 
prepared to ask for a dismissal. 

At the earliest opportunity I know that I told Mr. Kyes—inci- 
dentally, may I go back and say Mr. Wilson said to me in my dis- 
cussion with him, he said, you follow up on this matter with Mr. 
Kyes. He and I act as one and, when you discuss anything with 
him, you may be sure that I know about it. So that I talked with 
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Mr. Kyes subsequent to this, because of that conversation with Mr. 
Wilson, knowing I was talking equivalently to Mr. Wilson when I 
talked to Mr. Kye es. 

So I told Mr. Kyes of our changed plans, and I said, “I don’t know 
how fast this will develop and I will keep you advised.” 

Our company, in preparing to make these requests for a dismissal, 
wished to make a part of it a statement of our contributions to the 
defense of the country in the past 15 years, dating back to the be- 
ginning of World War II, around 1940 when we became heavily en- 
gaged, so that I participated, in fact, prepared a lot of the basic ma- 
terial for a letter that Mr. Craig, the president, then president of 
A. T. & T., addressed, as I remember—a memorandum of the presi- 
dent of A. T. & T., I guess it was—that was to go to the Justice De- 
partment, stating our activities over these 15 years, their magnitude, 
their importance, what they were, and the contingency of our doing 
such things on the continued integration of Western in the Bell Sys- 
tem. That had in it, that and a supplement to it, had in it classified 
material, so that it would not be permissible for us, without clear- 
ance, even though we marked it “Secret” to make it available to the 
Department of Justice, for whom it was wanted. 

So that I went down sometime early in June, taking copies of these 
documents, and went over them, in this case, with Mr. Wilson and Mr. 
Kyes. Mr. Wilson was present, and I showed them the documents, 
went over them, pointed out what was in them—things of secret clas- 
sification—and requested that keeping the secret classification on them 
and letting the top people that were concerned with this in the De- 
partment of Justice know that these were secret, that we might submit 
it to them. 

They agreed that we could do that, but asked that I show these and 
go over them in as much detail as they wanted with the three Secre- 
tarie s, that is the men I mentioned: Mr. Stevens, Mr. Talbott, and 
Mr. Anderson. I did that as promptly as I could. ‘I know that this 
was before the 10th or 12th of June that I had these conversations 
with Wilson and Kyes because I had to make a hurried trip to England 
and didn’t get back until about the 20th, and I saw these three men 
immediately after that, during the 20’s, and took the documents to 
them and left them with them and went over them in considerable 
detail with each of them independently. 

Mr. Maerz. Dr. Kelly, at any time in June of 1953, did you speak 
to Mr. Wilson or Mr. Kyes with respect to possible disposition of the 
case ? 

Dr. Ketiy. I did. In fact, as I told you earlier, I told Mr. Kyes as 
early as I could of the change, of the decision of the people of the 
Bell System management, A. T. & T. management to ask for dis- 
missal, so that my previous request for deferment should not be 
pushed and said 

Mr. Keatine. When you said “asked for dismissal,” did you mean 
asked 

Dr. Kerry. The Attorney General—— 

Mr. Keattna. To dismiss it voluntarily or move in court ? 

Dr. Ketxuy. Well, you get over my depth. Mr. Price will have to 
tell you how they were asking for it. I don’t know that, but he can 
tell you that. 
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At any rate, I told them since we were asking for that, any request 
for postponement along the lines I talked with them about in January 
and February was not now what should be done and I might well at 
some stage of this ask for their cooperation in supporting a—well, I 
don’t know what I said, but supporting whatever it was that we were 
asking for so that our integration was continued and that we did not 
have to take time to prepare for the suit. 

And then after showing them these documents in early June and 
getting the permission—and they went over them in some detail and 
we talked about them a long time—and when they gave this release 
that we could make those documents available to the Department of 
Justice, then and after having shown them to the three Secretaries of 
the Departments, sometime in late June I talked to Mr. Kyes about 
asking that they develop support on the basis of the interests of the 
Department of Defense in our request, and I must have told him more 
about the detail of what it was than I really remember now, but I 
asked that support and in the course of the conversation he said, Well, 
now, you have given us—in substance he said—I can’t quote exactly, 
but in substance, you have given all of us this information that we have 
gone over and considered, we and the three Secretaries and if we are 
to make such a request or support it in some way, would you prepare 
for me a condensation of why the Department of Defense should be 
interested in this? It is all in this material, but you prepare a brief 
statement for my consideration. 

I said I would be glad to. I then prepared a memorandum as 
soon as I got back to my office in New York which was, Oh, prob- 
ably 4 or 5 pages long, I don’t remember, and before taking it down 
I showed it to Mr. Price, on my left, and he had Mr. Moulton, who 
was on his staff, look at it closely, and Mr. Moulton did a small 
amount of editing, and with that editing I took down to Mr. Wilson, 
or to Mr. Kyes, this memorandum. As I remember it, it had some 
heading like Reasons For the Department of Defense Interest in This 
Matter. 

Mr. Maerz. All right. 

Dr. Kelly, after June 27, 1953, did you request Secretary Wilson 
or Secretary Kyes to urge the Department of Justice to dispose of 
the case promptly on a basis which would preserve the Bell System 
organization ¢ 

Dr. Keiiy. This discussion that I had with Mr. Kyes was after 
June 20, because I was just back from this week’s trip to England, 
and it was at that discussion that he asked me to prepare this memo- 
random, which I did. 

Now, if there is a date of June 27 on it, I don’t know, but it was 
after June 20. 

Mr. Materz. I would like to repeat the question, if I may. 

After June 27, did you urge either Secretary Wilson or Secretary 
Kyes to urge the Department of Justice to dispose of the case on a 
basis which would preserve the Bell System organization ? 

Dr. Keutiy. All I can say is I did that. I won't say I urged them. 
I asked them to do that sometime after June 20. 

I haven’t any recollection of the date, but I know I got back from 
Europe about June 20, and it was after that. 

Mr. Materz. In otherwords, we are talking now about disposition, 
rather than dismissal ; is that correct ? 
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Dr. Ketiy. Yes. That is right, and I had told them about the 
dismissal proceedings, as I told you, as soon as I knew about it, and 
asked them to clear these papers, these momoranda, early in June 
or late in May. 

Mr. Materz. So the chronology would be approximately as follows: 

On June 27, 1953, Mr. Price had a meeting with Attorney Gen- 
eral Brownell at which time Mr. Brownell suggested the possibility 
of a consent decree. 

Is that correct ? 

Dr. Ketty. When was this? 

Mr. Maerz. June 27, 1953. 

Is that correct, Mr. Price ? 

Mr. Price. I think so. You have the date there, I am sure. 

Mr. Maerz. And then, at about that time, is it correct, Dr. Kelly, 
that you were speaking to Secretary Wilson and Deputy Secretary 
Kyes, asking them to intercede with the Department of Justice in 
order that the case might be disposed of on a basis which would not 
require divestiture ? 

Dr. Kewty. I certainly did that after June 20. I cannot make it 
more close than that, unless there is some memorandum or something 
that fixes my date. I can’t fix it in my mind. 

Mr. Maerz. Dr. Kelly, I would like to show you two memorandums 
which were furnished to the subcommittee’s staff by Mr. Cox. 

I will ask you, sir, if you can identify these memoranda. 

Dr. Ketty. Yes; I can identify them. 

The long one is the one I have been discussing. The exact title is: 
“Interest of Department of Defense in Bell System Antitrust Suit.” 

This is the one that I told you about that Mr. Kyes had asked that I 
prepare for them in my discussion with him sometime after June 20. 

Mr. Materz. I see. 

Dr. Ketiy. The discussion was definitely after June 20, but I have 
nothing in my record that I remember that shows the date on which it 
was. 

Mr. Keatine. What «late is on the paper ? 

Dr. Ketiy. Well, this memorandum which I handed t» him at his 
request after our discussion is dated July 3, so I took whatever time it 
was to prepare it and turned it over to Mr. Moulton to review it, and 
he made some editing changes, and dated it July 3, and I took it down 
to Kyes immediately afterward. 

Mr. Materz. Can you identify the first memorandum ? 

Dr. Ketiy. Well, then, the first one is a memorandum, an internal 
memorandum, from me to Mr. Moulton, dated July 15, 1953. 

Mr. Matetz. Would you read it, Dr. Kelly ? 

Dr. Ketty. Memorandum from H. P. Moulton, American Tele- 
phone & Telegraph Co.: 

I am attaching a copy of the revisions made by the Department of Defense to 
our memorandum “Interest of Department of Defense in Bell System Antitrust 
Suit.” 


That is the name of the memorandum. 
As I told you in our discussion— 


The Cuartrman. I can’t hear you. Would you raise your voice a 
little louder ? 
Read it again. 
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Dr. Ketry (reading) : 


I am attaching a copy of the revisions made by the Department of Defense to 
our memorandum, “Interest of Department of Defense in Bell System Antitrust 
Suit.” 

As I told you in our discussion on Monday, July 13, changes were made only 
on pages 4 and 5. On page 4 of the attachment, the new words appear immedi- 
ately above the original text, and, on page 5 our last paragraph is reproduced 
with the final paragraph of the Department of Defense following. 


(Signed) M.J. KEetry. 


The Cuarrman. In other words, the Department of Defense sup- 
plied you with a statement which was your memorandum with some 
corrections that they made. 

Dr. Ketry. That is right. 

The Cuarrman. What were they doing with that memorandum, 
sending it to the Department of Justice ? 

Dr. Ketry. I assume so. 

The Cratrman. So that in a certain sense, you became a sort of 
ghostwriter for the Department of Defense. 

Would you say that ? 

Dr. Ket y. To the extent that they used the memorandum that Mr. 
Kyes asked me to prepare; that is correct. 

Mr. Hourzman. Mr. Chairman, at that particular point I would like 
to clear the atmosphere about the “new atmosphere.” 

Perhaps it is related in some fashion. 

We know that Mr. Smith, the sales manager of Western Electric, 
felt that there was a new atmosphere, in parentheses; is that correct? 

From that memorandum, Mr. Price, would you say that was so? 

Mr. Price. I’m sorry. I didn’t hear your question, sir. 

Mr. Hottzman. Mr. Smith, sales manager of WE, felt that there 
was a closed, quote, or in parentheses, new atmosphere; is that correct ? 

Mr. Price. He got those words into some rough notes he made after 
listening to the president of the company addressing a meeting; yes. 

Mr. Hoitrzman. Will you tell me, sir, if you felt there was a new 
atmosphere in Washington? 

Mr. Price. Well, that is such a vague word to talk about. 

Of course, there was a new administration. I don’t think that that 
entered particularly into our thinking, because we didn’t know what 
the new administration’s attitude was going to be or what the atmos- 
phere was going to be. 

What set us off—if you will pardon the expression—was Mr. Brow- 
nell’s public announcement that he wanted to consider whether old 
antitrust cases pending in the Department shouldn’t be dismissed. 

Mr. Hotrzman. Of course, the words “new atmosphere” per se are 
not sinister or onerous. 

Mr. Price. Oh, no. 

Mr. Hotrzman. If there was a new atmosphere, there was a new 
atmosphere. Suppose Mr. Brownell had not made that statement, 
would you still be negotiating for a suspension or would you have 
looked for a dismissal in any case? 

Mr. Price. I have no idea as to that kind of a hypothetical ques- 
tion, sir. 

Mr. Hottzman. Would you say that Mr. Brownell’s statement re- 
flected the “new atmosphere” ? 
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Mr. Price. I thought what he did was not an indication of a new 
atmosphere in Washington, but was merely the position taken by a 
new man coming into a particular department who had his own prob- 
lems on his desk and had to decide what to do about a lot of old hold- 
over business that was bothering him. 

Mr. Hourzman. Nevertheless, no request for dismissal had been 
made by A. T. & T. since 1949, since the initiation of this lawsuit; is 
that correct? 

Mr. Price. Oh, yes; we discussed that yesterday, if you remember. 

Mr. Keatine. Well, I suggest that part of the new atmosphere was 
some stability in the Department of Justice. They had been play- 
ing musical chairs there in the previous old atmosphere so fast that 
litigants hardly had time to make an arrangement with one Attorney 
General before there was somebody else in there. You thought there 
would be an Attorney General in there for some substantial time? 

Mr. Price. That was exactly so. It had been very difficult to count 
on anything in the upper level of the Department of Justice during 
those changes. 

Mr. Hoitzman. Would you yield, then, Mr. Keating? 

Mr. Keatinea. Yes. 

Mr. Hoirzman. Then there was a new atmosphere in your opinion, 
was there not ? 

Mr. Price. It isa matter of words, I think, sir, a matter of language. 

Mr. Hoxrzman. I don’t know why we are so fearful of the words 
“new atmosphere.” You just aM in essence that there was in re- 
sponse to Mr. Keating’s question. I don’t know what we are fearful 
of here. 

Mr. Price. Well, perhaps in my case it was that I wasn’t in very 
close touch with Washington and I was no authority on atmosphere 
down here. I was running a desk job in New York. 

Mr. Keating. Mr. Chairman, I am not fearful of anything, but 
[am a little disturbed by some of the headlines in this Poe 
paper. I read the one from the Washington Post: “Ex-A. T. & ¥ J 
Aide Tellsof Tip by Brownell.” 

I read this one. from the New York Times: “Brownell linked to 
A. T. & T. Decree.” 

I don’t criticize the people that wrote the articles. I know that 
reporters write for newspapers that are to be sold, but both of these are 
intended to convey a sinister connotation. They are intended to create 
the impression that A. T. & T. and the Department of Justice were 
in some sinister conspiracy to get a lawsuit settled or disposed of. 
That is the purpose of them. It is the purpose of the writers of them. 
It is the purpose of the papers, and it is the purpose primarily of 
this hearing, to establish some such thing. 

That is the only reason I feel from time to time that it is necessary 
to put this matter in perspective. All Mr. Brownell was doing was 
talking with a litigant about settlement of a lawsuit. It is the type 
of thing we as lawyers do every day of our lives if we are practicing 
law. 

It is what the Department of Justice should do in order to dispose 
of the litigation instead of letting it drag on through several tenures 
of Attorneys General. Litigation is no good as long as it is pending. 
It is only to accomplish a result. A result was here accomplished. 
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There may be a difference of opinion between the members of this 
committee as to whether they as Attorneys General would have 
entered into the same kind of arrangement. Some of us might. Some 
of us might not. That is a matter of judgment. But at least the 
matter is terminated and something good is accomplished. 

The CuHarrman. I would say this in reference to the New York 
Times clipping which you very kindly let me have. The heading of 
it is “Brownell Linked To A. T. & T. Decree.” I frankly see nothing 
to be irked about with reference to that headline. Certainly Mr. 
Brownell was linked to the decree. Testimony was brought out with 
reference to Mr. Brownell. What harm could come from saying that 
he was linked to the decree ? 

Mr. Keratine. How can an Attorney General help but be linked? 

The CuarrMan. Naturally; so what is wrong with that. I think it 
is unfair to castigate either the paper or the writer who is responsible 
for that headline. I see nothing sinister about that headline, nothing 
untoward whatsoever. I think it isa fair reflection of what happened. 

Mr. Keatine. I have exonerated the paper and the writer, but I 
insist this headline carries an unfair implication. 

The chairman knows that that has been the purpose. The chair- 
man’s memorandum to the members of the committee stated that he 
intended to pin something on the present Justice Department. He 
said it the other day. 

The CHatrman. That memorandum is not a part of the record. 
However, if you wish the memorandum to be sheen in the record, 
it shall be placed in the record. 

Mr. Keatina. I have no objection. 

The Cuarrman. The chairman is examining into all the facets of 
this consent decree. Certainly he would be derelict in his duty and 
counsel under him would be derelict in their duty if they did not 
examine all these factors relating to this consent decree. In this con- 
nection, certain conversations that Mr. Brownell may have had with 
the officials and the attorneys for litigants scvsivatieas this consent 
decree are quite material to this matter. 

Mr. Keatine. The gentleman from New York has heretofore indi- 
cated to us in this memorandum that we all got and in all of our con- 
versations that something improper was done by the Department of 
Justice. 

Now, I don’t see anything improper about the Attorney General 
talking over this lawsuit with the litigants. That is done every day. 

The Cuarrman. The chairman never characterized anything as to 
what the Attorney General did. The Chair wants to bring out the 
facts, and in order that the public may read my memorandum, it is 
going to be placed right in the record so that there will be a clear indi- 
cation that we want the facts. That is all. And I am still going to 
press with reference to my request that the gentleman not wait until 
the proceedings are over or we have made any greater advance in the 
proceedings but that when he revises his remarks he strike out the 
word that I objected to, namely “sinister.” 
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(The document referred to is as follows :) 


CONFIDENTIAL MEMORANDUM 
Marcu 5, 1958. 
To: Members of Antitrust Subcommittee, House Committee on the Judiciary. 
From : Chairman Emanuel Celler. 
Subject : Hearings on American Telephone & Telegraph Co. consent decree. 


COMPLAINT 


In its complaint filed January 14, 1949, the Department of Justice charged 
that the Western Electric Co. and the American Telephone & Telegraph Co., in 
violation of the Sherman Act, had monopolized the manufacture, distribution, 
and sale of telephones, telephone apparatus, equipment, materials, and supplies. 
According to the complaint this resulted from the fact that A. T. & T.’s wholly 
owned subsidiary, Western Electric, manufactured and sold more than 90 percent 
of all telephones, telephone apparatus, and equipment sold in the United States, 
and that a substantial part of the remaining 10 percent was produced under the 
direct control of Western Electric. 

The complaint alleged that A. T. & T. owns and operates more than 98 percent 
of the facilities used in United States long-distance telephone service and owns 
or controls operating companies which furnish approximately 85 percent of all 
local telephone service in the United States. These operating companies, as well 
as the long lines department, buy substantially all of their telephone equipment 
from Western. 

The complaint charged that the absence of effective competition in the manu- 
facture of telephone equipment resulted in higher prices paid for such equipment 
by the Bell System and tended to defeat effective public regulation by Federal 
and State regulatory bodies of rates charged subscribers for telephone service. 
The complaint alleged that A. T. & T.’s and Western’s control of the market for 
telephone equipment permitted them to control both plant investments and 
operating expenses and resulted in inflated rates charged to subscribers for local 
and long-distance telephone service. 

The complaint also charged that A. T. & T. refused to purchase from manu- 
facturers other than Western Electric, even though the equipment manufactured 
by such other companies was superior in operating economy, service and initial 
cost. The complaint further alleged that the situation created by the closed 
market in which the Bell System operating companies bought, as well as the 
closed market in which Western Electric sold telephone equipment, had been 
used by A. T. & T. to delay the introduction into the Bell System as standard 
equipment of improvements in the art of telephony in order that maximum re- 
turns might be secured from existing equipment, even though less expensive 
and more efficient equipment was available. 

In the press release that accompanied the complaint, Attorney General Clark 
stated “‘The chief purpose of this action is to restore competition in the manu- 
facture and sale of telephone equipment now produced and sold almost ex- 
clusively by Western Electric and noncompetitive prices.” 

This purpose principally was to be achieved by the following types of relief 
requested in the complaint : 

1. Separation of Western Electric from A. T. & T. and dissolution of Western 
into three competing manufacturing concerns ; 

2. A. T. & T. and its operating companies to be required to buy telephone 
equipment only under competitive bidding ; 

3. Western Electric to dispose of their 50 percent stock ownership in Bell 
Telephone Laboratories to A. T. & T.; 

4. A. T. & T. and Western to be required to license their patents to all appli- 
cants on a nondiscriminatory and reasonable royalty basis; 

5. A. T. & T. and Western to furnish such applicants the technical informa- 
tion, as well as know-how, necessary to use of such patents. 


ANSWER 


In its answer, A. T. & T. and Western denied generally the allegations con- 
tained in the Government’s complaint. In addition, the defendants asserted an 
affirmative defense based upon a prior consent decree entered on November 21, 
1932. The November 21, 1932, consent decree, together with the Government’s un- 
successful effort in 1942 to vacate that decree, were alleged to constitute a final 
determination of the issues in the Government’s 1949 case and a bar to further 
litigation of such issues. 
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CONSENT DECREE 


On January 24, 1956, the Government’s civil antitrust suit was terminated by 
a consent judgment agreed to by Western Electric Co., A. T. & T., and the 
Attorney General. Pursuant to the decree, Western Electric Co. continues to be 
a wholly owned subsidiary of A. T. & T. and continues to own 50 percent stock 
ownership in the Bell Telephone Laboratories. Nor, under the decree, are 
A. T. & T. and its operating subsidiaries required to buy telephone equipment 
on the basis of competitive bidding. 

As a result of the decree, A. T. & T. continues to own and operate more than 98 
percent of the facilities used in long-distance telephone service in the United 
States and owns and controls operating companies furnishing approximately 85 
percent of all local telephone service in the United States. The decree permits 
A. T. & T.’s long lines department and its operating companies to continue to 
buy substantially all of their telephone equipment from Western Electric. 
Western continues its relationship with the Bell System and is in a position to 
sell more than 90 percent of all telephones, telephone apparatus, and equipment 
sold in the United States. 

The consent decree is based on the theory that it is legal under the anti- 
trust laws for Western’s manufacturing activities to remain a part of the Bell 
System and for Western to manufacture the equipment the system uses in 
furnishing communications services subject to Federal and State regulation. 
Western’s manufacturing activities are permitted to remain as part of the Bell 
System on the ground that Western is indirectly subject to regulation. 

Under the decree, A. T. & T. and its operating companies are enjoined from 
engaging in any business other than the furnishing of common carrier com- 
munications services. This prohibition, however, does not apply to (1) services 
to the Federal Government; (2) experimental work; (3) furnishing circuits to 
other communications carriers; (4) after 5 years, leasing and maintaining 
facilities for private communications systems, the charges for which are not sub- 
ject to public regulation; (5) directory advertising; (6) businesses or services 
incidental to the furnishing by A. T. & T. or its operating subsidiaries of regulated 
communications services. 

The decree confines Western Electric to manufacturing activities of the type 
it engages in for A. T. & T. and the operating companies, except for business with 
the United States Government. Accordingly, the decree permits Western Elec- 
tric to continue to engage in equipment sales to companies other than the Bell 
System provided such equipment is of the same general construction and per- 
forms the same general functions as an item it sells to the Bell companies. Under 
the decree, Western Electric is given 3 years to divest itself of activities not 
related to common-carrier communications services. This requires disposition of 
Westrex, a sound recording equipment subsidiary, Teletypesetter Corp., and 
termination of the manufacture of certain railroad dispatching and signaling 
equipment. 

The primary relief obtained in the decree relates to A. T. & T.’s and Western’s 
patents. The decree requires that licenses be granted to any applicant, on a 
nonexclusive basis, for all existing and future United States patents of the 
Bell System. Patents issued prior to the date of the decree are required to 
be licensed royalty-free. Patents issued subsequent to the date of the decree 
are to be licensed at reasonable royalties. In order to obtain a license under 
the Bell System patents, however, the decree provides that the applicant, if 
requested by A. T. & T., must grant back to A. T. & T. or Western, licenses, at 
reasonable royalties, for any of its own patents that cover equipment useful in 
furnishing common-carried communications services. 

The decree also requires that A. T. & T. and Western furnish, at reasonable 
charges, to any United States applicant which is licensed under the decree, cer- 
tain technical information. This technical information consists of the manu- 
facturing drawings and specifications that relate to the licensed equipment. 

In order to facilitate regulation by State and Federal utilities commissions 
of rates proposed by Bell operating companies, the decree requires Western ‘“‘to 
maintain cost accounting methods that conform with such accounting principles 
aus may be generally accepted and that afford a valid basis * * * for determin- 
ing the cost to Western of equipment sold to A. T. & T. and the Bell operating 
companies for use by them in furnishing common-carrier communications 
services.” 

Other provisions in the decree enjoin the defendants from entering agreements 
for divisions of fields, exclusive patent licenses, exclusive dealing with indepen- 
dent telephone companies, and price fixing of telephone equipment. 
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COMMENTS ON DECREE 


In its analysis of this consent decree, Business Week, on February 4, 1956, 
stated : 

“The antitrust consent decree against American Telephone & Telegraph Co., 
hailed last week by Government attorneys as ‘a major victory,’ turned out on 
second look to be hardly more than a slap on the wrist for the biggest corporation 
in the world.” 

In reviewing the antitrust consent decree for Western’s supervisors, a Western 
official stated : 

“In effect decree constitutes an admission by Government that the way we are 
doing our Bell System job is a legal and proper way as far as antitrust laws 
are concerned—in effect a blessing of our present setup.” 

In this decree, which the head of the Antitrust Division characterized as ‘one 
of the most important” in antitrust history, the Department of Justice, without 
direction from Congress and in the guise of enforcement of the Sherman Act, 
has withdrawn 90 percent of a major manufacturing industry from the require- 
ments of competition and left it to theoretical indirect public regulation. More- 
over, the decree assures to Western unfettered control of the markets comprised 
of the requirements of the Bell System. 

An additional effect of the decree is to remove Western from markets where 
it is an actual or potential competitor, and thus to secure the markets of Gen- 
eral Electric, RCA, and Westinghouse from the threat of penetration by Western. 
A private agreement among Western, General Electric, RCA, and Westinghouse 
to achieve this result clearly would be contrary to public policy and unlawful 
under the antitrust laws. 

SCOPE OF HEARINGS 


1. During the hearings witnesses will be examined to delineate the methods 
employed by the Department of Justice in the conduct of a case of this magnitude. 
articular attention will be given to consultations between representatives of 
the Department of Justice, Department of Defense, and the defendants with 
respect to postponeme ‘t, delay, or dismissal of the case because of defense con- 
siderations involved in trial of the case during the Korean emergency and in 
the cold war. 

Particular attention also will be given to the methods and character of the 
negotiations between representatives of the Department of Justice and of the 
defendants which were involved in the determination to terminate the case by 
consent decree and in the resolution of opposing contentions as to the relief 
appropriate in a consent disposition of the case. 

2. An examination will be made into the efforts of the Department of Justice 
to supervise the provisions of the decree since its entry. 

83. Testimony will be received bearing upon the effects of the relief obtained in 
the decree on the operations of the defendants, in order that an analysis may 
be made of the consent decree’s effectiveness in eliminating the conditions that 
motivated the Department of Justice to institute its proceeding in the first in 
stance. Such an analysis should include the effects of the decree upon inde- 
pendent telephone companies and upon manufacturing competitors of Western 
Electric. 

WITNESSES 


During the hearings testimony will be received from officials of A. T. & T. and 
Western Electric directly responsible for conduct of the case and negotiations 
of the decree, the Federal Communications Commission, and past and present 
employees of the Department of Justice who were associated with the conduct 
of this litigation or who are responsible for supervision of the terms of the 
decree. 

OBJECTIVES OF THE HEARINGS 


1. On the basis of the record to be compiled, the subcommittee should be in a 
position to make recommendations to the Department of Justice with respect to 
the method of handling negotiations for consent decrees in major antitrust cases. 

2. On the basis of the record, the subcommittee should be able to make 
legislative recommendations with respect to the following proposals: 

(a) Require that, after a decree is negotiated but before it is entered in the 
court, the Department of Justice should give notice to the members of the indus- 
try affected by the terms of the decree, but who are not parties to the litigation ; 

(b) Require the Department of Justice, in connection with any decree sub- 
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mitted to a court, that such decree be accompanied by a statement setting forth 
the Department’s case, the defendant’s position, the reasons for the Depart- 
ment’s acceptance of the particular compromise and the meanings of the terms 
employed in the decree ; 

(c) Establish procedures whereby private parties, injured by the conduct of 
the defendants, either could obtain judicial relief for such injuries in connection 
with entry of the decree, or could use such information as the Government may 
have compiled, in private treble-damage actions against the defendants. 

Mr. Mitier. Will the gentleman yield? 

Mr. Kearttne. I would like to first ask what this document is that 
has just been placed in the record. 

The C HAIRMAN. The one you made reference to. 

Mr. Keatine. Then you mean the memorandum delivered to the 
members of the committee prior to the hearing ? 

The Cuarrman. Yes. Past is the one you made reference to. 

Mr. Keatine. I am very happy to have it in the record. 

The Cuairman. It indicates my good faith in the matter. 

Mr. Keatine. We will let the record speak for itself. 

Mr. Minter. Will the gentleman from New York yield? 

The Cuatrman. Yes. I have the floor, but you go ahead. 

Mr. Mixer. In connection with this good faith proposition, I am 
wondering if anything has occurred to make it necessary for the chair- 
man to rule that the minority counsel and thus the members of the 
minority will no longer get the questions which are prepared by the 
majority counsel for the witnesses. 

We did have those in the early stages of the hearing, and I under- 
stood from Mr. Keating yesterday that we are no longer to be privi- 
leged to see those questions. 

The Cuarrman. We don’t get the questions that the minority coun- 
sel propounds, and minority counsel can propound any questions he 
wishes. 

Mr. Keatine. Well, Mr. Chairman, heretofore—just in order that 
the record may be straight as to Mr. Miller’s question—heretofore, 
in all of these hearings, the questions to be addressed to the wit- 
nesses were furnished to Mr. Eisenberg. 

I understand now you have ruled that in this hearing those ques- 
tions are not to be furnished, and heretofore the practice was 
different. 

Now, I don’t press the matter. If you want to keep it secret 

The Cuarrman. There is nothing secret about it at all, but this 
is a matter of procedure that the chairman has under control and will 
control, 

The minority counsel has had access to all documents and all the 
papers that were available to majority counsel, and he knows exactly 
what he can ask. He can ask anything he wishes. He can ask it 
without—— 

Mr. Keating. There has been 

The CHatrman. There is no reason why minority counsel should 
see the questions that I would ask, for example, or anybody else in 
the majority would ask, or counsel who are working for the majority. 
Therefore, there is no inherent right for the minority counsel to have 
any of our questions. 

Yes, in the past we have; but certain things have happened which 
have caused me to make that order. 
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Mr. Keatine. Well it is that air of mystery which caused me to—— 

The CuHarrman, I will discuss that in executive session not in open 
session. 

Proceed, Mr. Counsel. 

Mr. Matetz. Dr. Kelly, wasn’t this the situation as of July 1953? 

After Mr. Brownell had told Mr. Price on June 27, 1953, that it was 
important to get the case disposed of, you then urged Secretary of 
Defense and Mr. Kyes to communicate with the Attorney General in 
order to get the case disposed of ? 

Dr. Kexiy. Mr. Counsel, I don’t like that coupling. My testimony 
will show that I discussed this intent with Mr. Kyes either late in 
May or early in June when I took these secret documents to him to get 
a release for our giving them to the Attorney General so that I was 
intending at a suitable time to discuss with him their supporting to 
the extent, for their interest, that they would our present. position. 

Mr. Materz. Support your present position, which was to get the 
case disposed of. Is that right? 

Dr. Ketxiy. That is right. 

Mr. Maerz. Did Secretary Wilson or Secretary Kyes advise you 
that they proposed to send to the Attorney General an official letter 
expressing the Defense Department’s concern regarding further pros- 
ecution by the Department of Justice of its antitrust suit against 
Western Electric and A. T. & T., and particularly the efforts to divorce 
Western from A. T. & T.? 

Dr. Ketry. To the best of my recollection, after I gave this memo- 
randum that Mr. Kyes had requested to him, very soon after July 3, 
sometime later and before July 15 I was shown the changes in this 
memorandum that they had made and advised me that they were 
going to use this in connection with stating their position. 

Mr. Matetz. Did Secretary Wilson advise you that his letter to 
the Attorney General would, except for two revisions, be identical with 
the memorandum that you had submitted to Secretary Wilson ? 

Dr. Kexry. Secretary Kyes did not advise that directly; you are 
going one step further than my recollection of what he said. 

What he said in showing me this change in the draft, and I must 
have had a copy of the change in draft, in order, when I got back 
to New York, to show the changes to Mr. Moulton, as my memorandum 
of July 15 shows, was that this was going to be their position. 

Mr. Matetz. In other words, was it your understanding that with 
the exception of these two revisions, the letter from the Secretary of 
Defense to the Attorney General would be identical to the memoran- 
dum that you had submitted to Mr. Wilson and Mr. Kyes? 

Dr. Ketry. I will have to give you my present recollection : 

When I recently saw Mr. Wilson’s letter in connection with the 
papers that were on this, and read it, and found that it was, except 
for these changes that I had been shown in the memorandum, that it 
was that memorandum, I was surprised. 

I don’t think—to the best of my knowledge, I ever saw a letter. 

Mr. Matetz. To quote from the memorandum that you had sub- 
mitted in order to ascertain the nature of the revisions, and we will 
come to Secretary Wilson’s letter to the Attorney General in just a 
moment—your memorandum stated at page 4, did it not, and I quote: 


The pending antitrust case seriously threatens the continuation of the impor- 
tant work which the Bell System is now carrying forward in the interests of 
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national defense. This is for the reason that the severance of Western Electric 
from the system would effectively disintegrate the coordinated organization 
which is fundamental to the successful carrying forward of these critical de- 
fense projects, and would virtually destroy its usefulness for the future. 

Now, the change made in that sentence was: “* * * and it appears 
could” instead of “would.” 

Is that correct ? 

Dr. Ketxy. That is correct. 

Mr. Maerz. The next sentence of your memorandum states: 

This result would, in the judgment of this Department, be contrary to the 
vital interests of the Nation. 

No change was made there. Is that correct? 

Dr. Ketiy. That is correct. 

Mr. Mauerz. The last paragraph of your memorandum states as 
follows, does it not : 

For these reasons, it is now evident that a mere postponement of the prosecu- 
tion of this case would not adequately protect the vital interests involved. It is 
therefore respectfully urged that the Department of Justice dispose of this case 
promptly on a basis which will preserve the Bell System organization so that it 
can continue its outstanding contributions to the national defense. 

Is that the language? 

Dr. Ketiy. That is the language in the last paragraph of my 
memorandum. Yes. 

Mr. Maerz. Who made the change, Secretary Wilson or Mr. Kyes? 

Dr. Ketiy. I don’t know who made the change. 

As I say, I have to—seeing this record, which is all the record I 
have, and trying to recall, it is my best recollection that I got a copy 
of this revision. 

Mr. Maerz. And then the change made in the Defense Department 
to your last paragraph would revise that paragraph to read as follows: 

For these reasons, it is now evident that a mere postponement of the prosecn- 
tion of this case does not adequately protect the vital interests involved. It is 
therefore respectfully urged that the Department of Justice review this situation 
with a view of making suggestions as to how this potential hazard can be 
removed or alleviated. 

Is that correct ¢ 

Dr. Ketty. That is right. 

Mr. Matetz. Did the Defense Department inform you that on July 
10, 1953, Secretary Wilson addressed a letter to the Attorney General 
which, except for the two revisions that I have noted, is identical to 
the memorandum you submitted ? 

Dr. Ketiy. To the best of my recollection, they did not. But they 
did tell me that—Mr. Kyes told me that they were sending a letter 
to the Attorney General which would support our position. That is 
the best of my recollection. I can’t do better. 

Mr. Maerz. Have you subsequently at any time seen Secretary 
Wilson’s letter to Attorney General Brownell ¢ 

Dr. Ketty. In connection with bringing my memory up to date, as 
well as I could, this is one of the documents that the attorneys have 
showed me, and I found in looking at it that it was, as you said, the 
same as this memorandum of mine with these two changes that I have 
shown you, the two changes that you have gone over just now. 

Mr. Maerz. Mr. Chairman, with your permission, I should like 
to read a letter dated July 10, 1953, from Secretary of Defense C. E. 
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Wilson, to the Attorney General, which was delivered to the Attorney 
General by special messenger. 
An accompanying memorandum states and I quote: 


Colonel Randall requested that this be hand-carried to the Attorney General 
this morning. 


May I read that ? 

ry q yr 

The CuHarrMan. Yes. 

Mr. Maerz (reading) : 

JULY 10, 1953. 

Dear Mr. ATTORNEY GENERAL: The Department of Defense wishes to express 
its serious concern regarding the further prosecution of the antitrust case now 
pending against Western Blectric Co. and A. T. & T. Co. in which it is asked 
that Western Electric be completely separated from the Bell System. 

As the Department of Justice has been advised, the armed services and the 
Atomic Energy Commission have entrusted the Bell System with highly im- 
portant responsibilities in the development and production of new weapons and 
systems which are essential to this country’s plans for national defense. This 
work is of critical importance and extensive scope. A classified statement de- 
scribing this work was submitted to the Department of Justice on June 12, 1953, 
under the authorization of the Department of Defense. As is there shown, it in- 
cludes primary responsibilities for the development and production of guided 
missiles, antiaircraft control systems, submarine protection facilities, the Arctic 
radar fence, naval gun director systems and other military programs. The Bell 
System organization also has direct responsibility for the highly important 
atomic weapons project being carried on for AEC at Sandia, N. Mex. 

Currrently, Western has orders for equipment and systems for the armed 
services totaling over $1 billion. These equipments and systems are the direct 
result of research and development work performed by Bell Telephone Labora- 
tories in close collaboration with Western, and the laboratories are currently en- 
gaged in research projects for this Department at the rate of about $55 million 
per year. 

The Bell System is heavily engaged in the development and production of 
weapons systems that are completely automatic in character through electronic 
means. While the trend toward such systems is only in its initial stages, they are 
rapidly becoming more complex in function and intricate in composition. It is 
essential that this country keep well ahead in this technology, and in the de- 
velopment, design, manufacture, and operation of these weapons and of the 
equally complex systems of defense which they make necessary. 

This Department has found in the Bell System an organization uniquely 
adapted to achieving these objectives. In meeting its peacetime task of provid- 
ing the telephone needs of the country the Bell System has combined in a single, 
effective chain of operations the functions of basic research, development, design, 
manufacture and operation of complicated electrical systems and facilities. 
These functions are closely interrelated in the Bell System organization in order 
to convert new technology quickly and efficiently into practical production. To 
this end manufacturing considerations are brought into play early in the develop- 
ment process and production methods evolved before completion of final designs 
and specifications. 

The problems offered by the rapid trend toward elaborate automatic electric 
weapons are becoming increasingly similar to those with which the Bell System 
is accustomed to deal in the field of telephony. It is for this reason that the 
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Bell System organization has become progressively important in the critical task 
of conceiving and furnishing new and advanced equipments for the armed serv- 
— — have the high quality and operational characteristics which they 
demand. 

The relationship of the Bell System in much of this work is unusual in its 
character. The projects which it has undertaken have in great part originated 
either with its own suggestion, based on its advanced research in telephony, 
or with a request from this Department that it create completely new weapons 
or defense systems or study existing ones looking toward improving their entire 
operations. This differs materially from the usual relations with research and 
manufacturing organizations, where the normal pattern is for the contractor to 
provide in quantity a specific item of equipment to meet predetermined military 
specifications. 

ln addition to its contribution to the supply of new weapons and systems te the 
Armed Forces, the Bell System plans and evaluates technical programs for the 
services and, aided by personnel from the Bell operating companies, carries 
through large operations that involve plans for field installations, the implement- 
ing of these plans, plans for the operation of the facilities and organization of 
effort for their logistic support. 

The pending antitrust case seriously threatens the continuation of the im- 
portant work which the Bell System is now carrying forward in the interests 
of national defense. This is for the reason that the severance of Western Elec- 
tric from the system would effectively disintegrate the coordinated organization 
which is fundamental to the successful carrying forward of these critical defense 
projects, and it appears could virtually destroy its usefulness for the future. 
This result would, in the judgment of this Department, be contrary to the vital 
interests of the Nation. 

In two previous communications, the iast dated May 25 (26), 1952, the De- 
partment of Defense requested that this case be postponed for the duration of 
the national emergency or for at least 2 years. Those requests were made in 
order to permit completion of work then being done in two of the most sensitive 
and important areas of military application—electronics and atomic energy. 
That work is still underway on an expanded scale and new responsibilities in 
these and other critical areas have been assumed by the Bell System organiza- 
tion. It is now clear that no terminal date can be placed upon the special use- 
fulness of that organization. Its importance to the national defense wili in- 
crease as the race for supremacy in the application of advancing technology 
to military uses continues, as we must assume that it will for the indefinite 
future. 

For these reasons, it is now evident that a mere postponement of the prosecu- 
tion of this case does not adequately protect the vital interests involved. It is 
therefore respectfully urged that the Department of Justice review this situation 
with a view of making suggestions as to how this potential hazard to national 
security can be removed or alleviated. 


Mr. Chairman, I will offer in evidence at this point this letter I have 
just read, together with the memorandum dated July 15, 1953, from 
M. J. Kelly for Mr. H. P. Moulton, with an accompanying memo- 
randum dated July 3, 1953, captioned, “Interest of the Department 
of Defense in Bell System Antitrust Suit.” 

The CuarrmMan. They will be accepted in the record. 
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(The documents referred to are as follows :) 
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JUL 9 1959 


Cear Mr Attorney Ceners!: 


The Departavent of Lefenre wishes to express ite serious com- 
cern regarding the further prosecution of the antitrust case now pending 
ageinet Western Liectric Co. and... T.& IT. Co. in which it is saved 
that Western tiectric be c mpletety seperated from the Sell System. 


+e the Cepart.nent of Justice has been advised, the «raed 
ervices and the Atoaidc Energy C on umission have entru.ted the Bell 
yatem with highly invortant responeibliities in the development and 
sraduction [new w. apons and t-.na which are essential to this 
oumtry's pers for nathonad defenec. This worn i+ of critical importance 
and extensiv. scope. A claseilicd stater ent describing this wore was 
ubo iteed t) the Departe.eat of Justice of June 12, 1953 under the 
sutherization [the Departs ent of Lefune+. As is there sh>wn, it 
sncludes prin ary respomeibility for the developrrent ead pr sduction of 
guicsd arisslies, antisiveraft coatr. | systems, subosrine protecticoa 
facilities, the Arctic radar fence, naval gun director : ystems and other 


wilitary programs. The Bel. System. organization ales hae direct 
respunaibility for the bighly important aton ic weapons project being 
carried omf r..+.C. eat Sandia, New | ‘omic 


Currentiy, Western has .eders for sqtipment. and systems 
for the Arin.d cervices totalling over wae billion dollare, These 
quip ents aod systems are the direct reevit of rescerch and develop- 
nent wors perforc.ed by Bell Teiephome 9 aboratori:s in close collabora- 
Mom with Western, and the Uaboretori:s is currently eogaged in research 
owojects {vr this Ceparta ent at the rate —/ abowt fifty -fiwe c-illion dollars 
ver year. 


The “ell system is heavily engeged im the cev iopn.ent and 
pvod@uction of weapons system. that are com plete:y eutomatic ia 
charecter thr -ugh electronic c.tams. While the tread toward such 
syeter » i» only ba ite iaitial atages, they are rapidly becowing more 
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c ples im fuaction and imtricate in composition. it le ¢«. catial that 
thie country keep well ehead in this techaelogy, and ia the development, 
design, manufacture and operation of these weapons and of the equally 
complem eysteme of deicnse which they make necessary. 


This Departa.ent ha» fowed ia the Beil “ystem @n >rgenizatioa 
uniquely edapted t achieving these objectives. Im meeting its pescetime 
tase of providing the telephone needs of the country the Beli Sy+tem has 
combined in a single, effective chain of operations the functions of becte 
researeh, development, design, manufacture and operation of complicated 
electrical syatea.s and facilities, These fumctions are closely inter- 
related in thy Beli :yetem organisation in order to convert new technology 
quicaly sad ef{iclently into practical production, Te thie end wenulactur - 
img ¢ Oaideration. are brought into olay eariy in the devel pment process 
and pr duction sethods -volwed before comp! etion of final designs and 


specifications 


The pr blew s offered by thy raoid trend toward «laborate 
automatic electric weapons are becoming inereasingly simiier to those 
with which the B« yetera fe accustomed to deol in the field of telephouy. 
It te for this reason that the Bell System organisation has become pre- 
grecvsively important in the critical task of conceiving and furmi shing 
new end advancee squip:.ent: for the Aru ed Vervice> which heve the 
high quality and operational characteristics which thay demand. 


lhe relationship of the Be.:  ) ster im much of thie work ls 

emuewsl in its charecter. The projects which it ha» undertareo have ia 
great »art origi neted either with lis own suggestion, based om its 
edvanced ©: -carch is telephony, or with « request fron: th.s Departuent 
that it crest: coi letely new weaponr or defemse syste ma or atady exist- 
ing Ones looking tawaerd improving their entive operations, This differs 
materially from the asvuai relations with rescarch and « anulactariag 
rg@nizetions, where the normal pettera te fur the contractor te provide 
in queatity a specific item of equiprrem to meet predeterained r.ilitary 
specifications, 


In addition to its coutribution t» the supply of aew weap ns aad 
bystea.s to the armed forces, the Beli System plams and evaluates technical 
programe for the bervices and, sided by personnel {rom the Bel ersting 
eou.panies, carries @rough large speretions that tavolve pians for field 
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mastalletions, the iumpl« menting of icee plaa>, plane lor the operatica 
( the facilitie and  rygenisaticn of ffort tor their logistic . uppert. 


The pending antitrust case @erioucly threatens the ¢ -stinua - 
tiom of th important wore which th. Bel: ystem is sow carrying for- 
word ip th: interests of mational defense. This ts for the reason that 
the »cverance of Westerm Liectric frm the System: would effectively 
cisintegrat- the courdinsted orgenixstion which is fuadarmersiei to th- 
rucceseful carrying forward .{ th. se eritical defense projects, and 

it appears could virtua:ly dvetroy its usefulness for the future. This 
resalt woud, im the judgrnent of this Department, be contrary to the 
vital intercets .f the netion. 


. 


ln two oreviou om nenicetions, the last deted May 25, 1952, 
the Lepert. -nt of Dvlens: reque ted that thir case be vo stvoned for the 
dureticon ©. tue aetional omerg-ncy or for at least two years. TRove 


requests were mad@ im order t» permit completion of wor thea being dome ia two 
{ the mort .encitive end ie portent ar «a { wiiitary epplication -- 

ectronics and ateriic energy. Jhat wor. ie still under way on om cxu- 

anded scale and new re. ponsibliities ian th-ee and other critical areas 
baw: Deen a: sumed vy the Bell Syetem orgeninatior. It is sow clear that 
mo terry ima. date cam Bb: placed worn the ececie! usatulnes i that 
Tgsniszation. [ts im, ortame« to the national defense will increase a2 
the race for su>rem acy in the applicetions of sedvancing technology t 


ilitary ucus continues, ag wr roust acsume that it ior the indefinit« 
future. 
er the«e reasenr, itis sow evideut that » ere po. loonerrent 
of the prvagcution of this cace doce not adequsic tcet the vite! interests 
iavulved tis therefore respectfaliy urged thet the | - cart nt of Justice 
review this itvetinn with « view of ma ing suggest as to bow tais 


potential Lazard (> natlona! security «1m be rewoved or alievisied. 


imbcekesy youre, 


noreble Merbirt Brownell, Jr. 


ituruey Cenerel 


o 


u 
‘ 


cch r. N.H. Goodrich 


26086 O 58 pt. 2 vol. 1 25 
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Memorandum for Mi. Ge Pe AVULTON 


American Teie ne acc Telegraoh Company 

[ am attacning a copy of the revisions mace vy 
tre Derarteent of Defense to our semorandum, "interest of 
De artment of Defense in Beil System Antitrust Suit." As 


I told you in our discusston on Monday, July 13, enanzes 
ere made only on pages 4 and 5, On pase 4 OF the attach- 
rent, toe new words appear immediately above the original 
text, and on page § our lest paragraph is reprodveed with 
e finel paragreph of the Departnent of Defense following. 


M. J. KELLY 


Att. 


oO Lod Y 


HONE LABORA RIE iN¢ 
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July 3, 1953 


INTEREST OF DEPARTMENT OF DEFENSE 
LN BELL S¥5Tce ANTITRUST SULT 


the Lepartment of Defense wishes to express its 
serious concern reguracing the iurther prosecution of the 
antitrust cuse now pending against Western tiectric Co. 
anG ve Te. «& T. CO. in whicn it iS asked that Western 
wBlectric be compietely separated from the bell bystem. 

4S tne Department of Justice S been advicec, the 


+ 


arnea vervices and the atomic bLnergy Commission nave entrusted 


the bell System witn nighly important responsibilities in tne 


development ana production of new weapons ana systems which 
are essentiai to this country's picns ior national déeiense. 
[nis work is olf critical importance and extensive scope. 
ciassifiea statement describing this work was submitted 
to the part@ent Oi vusti On < ure de<y 1757 uncer tne 
Uutnorizetion of tne Vepartm ~ Oo i nse. “a3 iS there 
snown, it includes Fimery responsibility ior seVe.OpHent 
producti guid issiles, santiaircruft control 
ystems, submaring Lo ilities, é ic ruGar 
fence, maval gun director systems anc otner military programs. 
me bell oYSteD organi 0 240 NAS Gil responsibdliity 
for tne highiy important ic weapons project being curried 
§ or ee t , 
rrently, west ruer. tor eguipments ana 


yeter [oF ti rie . ice ve di iliy IVET One OLLi1I0ON 
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of researcn and cevelopment work performeu by Bell Telephone 
Laboretories in close collaboration with Western, and the 
Laboratories is currently enguged in research projects for 
this Department at the rate of about Lifty-five miilion 
dollers per year. 

Tne bell System is neavily engegeu in the aevelop- 


ment and proauction O01 weapons sytems that cf Olipietely 


Automatic in character tnrough electroni means. 4niie the 
trenca toward such system iS omiy in itS initial Stages, they 


re rapicly becoming more complex in function ena intricate 
in composition. It is essential that this country «eep well 
ahead in this technology, ana in the ceveiopment, cesign, 
Manufacture anc operation of these weapons ana oi tne equally 
r 


mplex systems of cefense which they make necessary. 


Inis bepertment nas found in the Eell System an 


organizetion umigquely adaptec to ecnieving these objectives. 
in meeting its pezcetime task oi providing the telephone needs 
f € country the beli System has combined in a Single, 
fréective chain of operations the functions of besic research, 


LOpment desifn Benusacture ana oper: tion Of COMpulcatea 

r ’ ’ : } 

eiectri i ys i x i it 4 rie bul I r Cac Ly 

4 i tr DE1il oy Mm OVrpeamisetion at rucr to convert 
> ‘ ¥ ; ‘ . . if . . { 

new tLecmnoiog y UlCKay MU eslicientiy sn.to prectacal procuction. 
r ‘ . ‘ ’ “1 4 ‘ j 

o 18S ena MerMu. < US .rie ONSICEP Lt ions cr Oroug nt ianmto piay 

ear. ar, Tne Geveioponcn< roces: ma prouucticn metnous evolved 

2 bs r 


cbe:ore completion of iinmai Gesift no specitications. 
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the probiems oflered Dy the repic trend toward 
elaborate autometic electric weapons are becoming increasingly 
cimiiar to those with which the beli System is accustomed to 
aeail im the tieic of telepnony. It is for this reason that 
tne beil System organization hes become progressively important 
in the criticai task o: conceiving cna furnishing new end 
1avencea equipments lor the armea cervices which neve the high 


ity and operational characteristics which they demena. 


alae aa 


The reletionship of the beli system in much or this 
“ K iS unusu im its hat ter. t rov,ect which it nas 
pot 
underteken have in greet part ocriginatea either with its own 
Rte 
iggestion, besec on its aadvanceac research in teiepnony, or 
wit 4 request from this Lepartment that it create compieteiy 
ew weapons or cefen: Systems or study existing ones iooking 
“ G l1mproving tneir it Oper , OFS ini diifers 
eriaiiy irom ne us i rei Le wit rese t nu @Manu- 
f turing Orgenizatrtions, where tw! norgsi pattern is tor the 
ontractor to provice in santity specil item of e_ulpment 
eet preceterminec Gliitery pecs ations. 
an acition to it MLrioution to the suppay oO. 
ew weepon na syste t t G eS, the bei cyStem 
‘ n na ¢ iué te ecnni 1 ro, Ls r tne rvices end, 
1 by pe { L tre pe ir oupunies, curries 
yugh durge operations tht invoi piens for tielc installa- 
ions, the i E f i » paens tor the operation 
t biitie nad orgal ti ; efliort ror tielr iogistic 
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The pending antitrust case seriously threatens the 
continuation of the important work which tne Beil System is 
now carrying forward in the interests ol national defense. 
Tnis is for tne reason that the severunce of Western klectric 
trom tne oystem woulc effectiveiy cisintegrate the coordinated 
orgenizetion which is fundementai to the successfui currying 
it appears could 
forwara of these critical defense projects, sna Awouske virtually 
destroy its usetuines’ for the future. This result wouic, in 
the Judgment of this Depertment, be contrary to tne vitel 
snterest ol tne nation. 
in two previous Communications, the iast dated 
dey <0, lyd5e<, the Department of Defense requested that this 
e be postponed for the duretion of the national emergency 
r tor at ieast two years. Those reguests were made in oraer 


to permit compietion ol work tnen Geing cone in two oi the 


most sensitive and important areas of miiitery upplication -- 


€ieCtrPonics 410 atom energy. inat wore iS Stiii uncer wey 
On 4M EXpenuec SCaie aNG New responSibiillles in these ena 


otmer criticadi reaS mave Leen assumea oy the peii cystem 
Oorganizetion. it is now clear that no termine! Gate can be 
piaecec upon the special uselruiness oi that organizetion. 

its importance to the national defense wiil increase as tne 
race for supremacy in tne eppiication of advancing technology 


to militery uses continues, 435 we Must assume that it will 


Tor the inderinite future. 
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we “> 
For these reasons, it is now evident that a. 


postponement of the prosecution of this cese wouid not 
aGeguateiy protect tne vital interests involvea, It is 
therefore respectfully urged th«t the Depircaent of Justice 
Gispose of Mis case promptiy on 6 basis which will preserve 
the peil cCystem organization so that it can continue its 


Outstending contributions to the netional defense. 


it is now evident thet a mere ~ 4 
ostponemen®*of the prosecution of this case does not 
idequately protect the vital interests involved. It is 


therefore respectfully urged that the Department of Justice 


review tois situation with a view of making sugzestions as 


tH 


to how this tential hazard can be removed or alleviated. 
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Mr. Materz. Mr. Wilson’s letter, then, to the Attorney General, 
was, with the exception of these two revisions, identical to your 
memorandum. 

Dr. Keiiy. That is correct. 

Mr. Maerz. When you submitted your memorandum to Secretary 
Wilson, did you contemplate that Secretary Wilson would use your 
memorandum in toto? 

Dr. Ke.tity. When I submitted it to Mr. Kyes, I made the best state- 
ment that I could with my intimate knowledge of the values involved. 
I did not know to what extent he might make use of it. 

Mr. Maerz. What was the purpose, then of Secretary Kyes or Sec- 
retary Wilson making these revisions in the memorandum you had 
submitted ? 

Dr. Ketry. I can’t answer. 

As a matter of fact, the fact that they used the 97 or 98 percent In a 
letter which, to the best of my knowledge, I only banal of in con- 
nection with looking at the material for this suit, was more than I 
would have expected them to have done. I just didn’t know, and, to 
the best of memory, I didn’t know that it went into a letter in that 
form. But I knew of the changes. 

Mr. McCutsnocn. Mr. Chairman, I would like to ask one question of 
significance to me as an individual. 

Was everything that you said in that memorandum absolutely and 
unequivocally in accordance with the facts? 

Dr. Ketiy. Absolutely, and they are facts that if looked at in detail 
could be very much verified and verified not only from our expertness 
but from statements and requests made to us by the Department of De- 
fense. There is no question but what it is a clean and accurate state- 
ment of facts and judgment. 

Mr. McCutziocn. And you stand by it now? 

Dr. Kextiy. I stand by it without reservation. 

Mr. McCuniocn. From every standpoint, scientific, general, and 
otherwise. 

Dr. Ketty. The way we worked, what we did, its values, every- 
thing that is there I stand by without reservation, and continuing 
connections since 1953 with the departments show that situation still 
continues. At that time, we were working at a level of $55 million 
in the Bell Telephone Labs for the Department of Defense. 

This year we are working at substantially $100 million, some- 
where around $97 million or $98 million, and all of that on important 
work which we have been asked to enter. 

The CHarrman. Your statement contained your opinion, did it 
not ? 

Dr. Keiiy. It contained not only my opinion, but it is in accord with 
opinions expressed by high-level people in the Department of De- 
fense in requesting us to do jobs. 

The Cuatrman. You were an advocate before the Department of 
Defense, weren't you ? 

Dr. Kerry. Certainly. Without question. I was working for the 
Bell System and also I felt and feel very strongly that I was also 
working for the Nation. 

The CuatrMan. But you nonetheless, to grant all that, you nonethe 
less were advocating something for the Bell Telephone System. 

Dr. Ketiy. That is right. 
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Mr. McCuutocn. Could I use a Miami Valley phrase ? 

Were you engaging in any puffing statements ? 

Dr. Keiry. Puffing. 

I think that is a conservative statement of our contributions and 
the way that we make them. 

Mr. Materz. If you didn’t understand that Secretary Wilson was 
going to send such a letter to the Attorney General, what was the 
reason for your submitting to Mr. Moulton a memorandum indicating 
what revisions had been made in the document you had submitted to 
Secretary Wilson ? 

Dr. Ketiy. Mr. Moulton knew of the request that this memoran- 
dum entitled, “Interest of the Department of Defense in Bell System 
Antitrust Suit”—he knew of the request, knew who had made it, and 
had done some polishing, not much, to what I had written, and, there- 
fore, the changes that they made in it in connection with their use I 
thought would be of interest to him. 

If I had a better memory than that, I would certainly tell you. I 
am telling all that I remember. 

Mr. Maerz. Very well, sir. 

Now, to your knowledge—— 

The Cuatrman. The bell has just rung, gentlemen, and we are under 
the necessity of going over to the House again. 

We are in the amendments stage of the independent offices appro- 
priations bill, and we only have permission to sit while the House is 
in session during general debate. The general debate has been con- 
cluded, so that we are not in a position to sit this afternoon, as I had 
contemplated. 

y ° ° . . 

We will then adjourn until Monday afternoon at 2 o’clock, but, 
meanwhile, I understand Mr. Price has an aching back. 

Is that right ? 

Maybe we don’t need Mr. Price. 

I understand that we do need you, Mr. Price. I’m sorry. I had 
hoped that we could finish your testimony today, but—— 

Mr. Price. Well, thank you for that kind thought, Mr. Chairman. 

(Mr. Cox requested the following document be inserted in the 
record :) 

; JUNE 15, 1953. 
Hon. STANLEY N. BARNES, 
issistant Attorney General, Department of Justice, Washington, D. C. 

DEAR JUDGE BARNES: Since our meeting in your office on Friday, it has oc- 
curred to me that it might be helpful to you to have available copies of the 
current annual reports of this company and of Western Electric Co. I enclose 
these herewith and believe you will find that both reports are brief enough to 
be readable and that they contain much of interest upon matters we discussed. 

I should also mention that since the classified statement on national defense 
was prepared, Bell Telephone Laboratories, with the support and collaboration 
of Western Electric, has undertaken a new and highly important project for 
the Air Force. Gen. N. F. Twining, Vice Chief of Staff, in a letter of May 28 
to Dr. Kelly, president of the laboratories, proposing this undertaking, speaks 
of the task as “a formidable one, but one which is essential to the creation of 
an adequate air defense for the country.” I hope that I may have the oppor- 
tunity to show you this correspondence, which of course is classified, when we 
have another talk about our case. 

Yours very truly, 

Mr. Keatinc. He hastime to improve his back. 

The CuarrMan. We will now adjourn until 2 o’clock. 

I am sorry I have to make it that way, gentlemen. 

We will meet at 2 o’clock, Monday. 

(Whereupon, at 11:15 a. m., the subcommittee recessed, to recon- 
vene at 2 p. m., on Monday, March 31, 1958.) 
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MONDAY, MARCH 31, 1958 


House or REPRSESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to notice, at 2 p. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 
Present: Representatives Celler, Rogers, Keating, Miller, and 
McCulloch. 
Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel ; and Milton Eisenberg, associate counsel. 
The Cuatrman. The hearing will come to order. 
We will now continue with the interrogation of Mr. T. Brooke Price 
and Dr. M. J. Kelly. 


TESTIMONY OF DR. M. J. KELLY, ACCOMPANIED BY HORACE P. 
MOULTON, T. BROOKE PRICE, AND HUGH B. COX—Resumed 


Mr. Materz. Dr. Kelly, you testified last Thursday that you had 
discussions concerning your antitrust suit with the new people in the 
Department of Defense beginning in January 1953, which continued 
until either the end of June or very early in July 1953; is that correct? 

Dr. Ketiy. That is correct. 

Mr. Matetz. You also testified that these discussions were with 
Secretary Wilson, Deputy Secretary Kyes, and others; is that correct ? 

Dr. Ketiy. That is correct. 

Mr. Matetz To recapitulate, you testified, did you not, that in Janu- 
ary 1953 these discussions first concerned suspension of the case and, 
later, concerned getting the case disposed of ¢ 

Dr. Ketiy That is right. 

Mr. Matetz. Also, you testified last Thursday, did you not, that, 
later in this period, you asked Secretary Wilson and Secretary Kyes 
to urge the Department of Justice to Sennen of the case on a basis 
which would not require divorcement of Western from the Bell System 
organization ? 

r. Kewxiy. That is right. 

Mr. Matetz. I believe, Dr. Kelly, that you also testified that, dur- 
ing this period of January through June 1953, you acted as an ad- 
vocate, among other things, before the Department of Defense in 
respect of the antitrust suit ? 

2041 








2042 CONSENT DECREE PROGRAM DEPARTMENT OF JUSTICE 


Dr. Ketiy. I think the word “advocate” would be proper; yes. 

Mr. Materz. In short, is it not correct that, acting in behalf of your 
company, you were recommending that the Sec retary of Defense take 
certain action vis-a-vis the Department of Justice w ith respect to your 
antitrust suit ? 

Dr. Ketiy. That is right. 

Mr. Maerz. Let me ask you this question. Is it not a fact that 
from the period January 9, 1953, through June 8, 1953, you were em- 
ployed by the Department of Defense as a WOC ? 

Dr. Ketty. I don’t know what WOC means, So far as I under- 
stand WOC, I have never been employed by the Department of 
Defense. 

Mr. Materz. Dr. Kelly, may I show you a document which was sup- 
plied to this committee by the Department of Defense ? 

(Witness is handed a copy of document. ) 

Mr. Materz. Is your name on that list, sir? 

Dr. Ketiy. Yes; it is, as Chairman of a Committee on Continental 
Defense. I accepted the appoinment under Secretary Lovett, I 
thought, definitely as a citizen’s obligation. I was not an employee. 
I was appointed to doa civilian job. 

Mr. Maerz. Do you recall, Dr. Kelly, taking an oath of office as 
a WOC? 

Dr. Ketty. No; I have never taken an oath of office in any of the 
various committee jobs I have had over the years. 

Mr. Maerz. Do you recall that your employ ment in the eee 
ment of Defense from January 9 to June 8, 1953, was under the Na- 
tional Security Act, section 303, Public Law 253 of the 80th 
Congress ? 

Dr. Ketiy. I wouldn’t know that. January 9 means nothing to 
me on this ad hoc Committee, because I accepted the appointment 
as Chairman of the Committee under Secretary Lovett sometime in 
November or December of 1952. 

Mr. Maerz. Do you recall that this Ad Hoc Committee—and | 
believe you were Chairman, were you not / 

Dr. Ketiy. That is right. 

Mr. Marerz. Do you recall that this Ad Hoc Committee of which 
you were Chairman met in Washington from January 23 to January 
26. 1953? , 

Dr. Ketiy. I don’t remember each of the meetings. We met a 
number of times in Washington, and also we traveled all over the 
country to very important defense installations, continental defense 
installations in making this survey that was requested. 

Mr. Materz. Do you recall that sometime in the 20's of January 
1953, you had quite a discussion with Secretary Wilson and Secretary 
Kyes about your antitrust suit ¢ 

Dr. Keitiy. That is right, it was sometime after January 20, and 
I think before February 1. I don’t have the exact date. 

Mr. Marerz. Were you having discussions with Secretary Wilson 
and Secretary Kyes about your antitrust suit at about the same time 
you were presiding over the Ad Hoc Committee / 

Dr. Ketty. Certainly not at the same time. 

Mr. Maerz. During the same period ? 

Dr. Ketriy. Yes. 
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This Ad Hoe Committee was a part-time thing. People like Cisler, 
president of the Detroit Edison, and a few other people were on that 
Committee doing a citizen’s job, for which I received no compensa- 
tion whatever. 

Mr. Marerz. Dr. Kelly, does the list I have shown you as coming 
from the Defense Department indicate that you were employed as 
a WOC by the Department of Defense from January 9, 1953, through 
June 8, 1953 ¢ 

Dr. Ketiy. It certainly does. But, as I say, I don’t know what the 
legal interpretation of that is. I have never taken an oath or gotten 
a cent of money from the Government for any of these committee 
assignments. 

Mr. Maerz. We’ll come to that in a minute. 

Mr. Chairman, at this point, I would offer in the record a letter 
dated December 10, 1957, which you sent to the Secretary of Defense 
asking for a list of all personnel from the American Telephone & 
Telegraph Co., Bell Laboratories, Western Electric Co., and the asso- 
ciated companies of the Bell Telephone System who were employed 
by the Department of Defense or the Departments of the Army, Navy, 
and Air Force in the period January 1, 1952, to January 31, 1956, 
inclusive. 

The letter goes on to say: 

In this compilation, please indicate the employee’s term of service, previous 
private employer, title or official position in the Government and his employment 
status, i. e., without compensation, when actually employed, or full-time Govern- 
ment service. 

I would offer this letter in evidence at this point, Mr. Chairman. 

The CuHarrMan. It will be received in evidence. 

(The letter referred to is as follows :) 


DECEMBER 10, 1957. 
Hon. Neit H. McELroy, 


Secretary of Defense, 
Department of Defense, Washington, D. C. 


DeAR Mr. SecrReETARY: In connection with its investigation of the consent-de- 
cree program of the Department of Justice, the House Antitrust sagen ae 
is conducting a study of the judgment entered on January 24, 1956 in U. 
Western Eleatric Co., Inc. and American Telephone and Telegraph, Civil daha 
No. 17-49, (D. C., N. J.). In addition to certain other materials now being 
prepared by the Department of Defense for the subcommittee, it would be ap- 
preciated if your office could compile a list of all personnel from the American 
Telephone & Telegraph Co., Bell Laboratories, Western Electric Co., and the as- 
sociated companies of the Bell Telephone System who were employed in the De- 
partment of Defense, or the Departments of the Army, Navy, and Air Force 
in the period January 1, 1952, to January 31, 1956, inclusive. 

In this compilation, please indicate the employee’s term of service, previous 
private employer, title or official position in the Government and his employ- 
ment status, i. e., without compensation, when actually employed, or full-time 
Government service 

Thank you for the assistance given by your associates to the subcommittee 
in its investigation. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 
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Mr. Maerz. I would also, Mr. Chairman, at this point, offer in 
evidence a reply from the Department of Defense which is captioned 
as follows: 

This file contains a list of all personnel from the American Telephone 
& Telegraph Co., Bell Laboratories, Western Electric Co., and the associ- 
ated companies of the Bell Telephone System who were employed in the Depart- 
ment of Defense as requested by letter, Committee on the Judiciary, House of 
Representatives, dated December 10, 1957. 

This list, Mr. Chairman, indicates that Mervin J. Kelly was em- 
loyed from January 9, 1953, to June 8, 1953, as a WOC; Office: Ad 
he Committee on Continental Defense; Company: Bell Telephone 
Laboratories. 

The CHarrMan. It will be accepted in the record. 

(The document referred to is as follows:) 


This file contains a list of all personnel from the American Telephone & Tele- 
graph Co., Bell Laboratories, Western Blectric Co., and the associated companies 
of the Bell Telephone System who were employed in the Department of Defense 
as requested by letter, Committee on the Judiciary, House of Representatives, 
dated December 10, 1957. 
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Mr. Maerz. I want to get into the legal situation in just a moment, 
if I may, Dr. Kelly, but while you served in this capacity as chairman 
of the Ad Hoc Committee, I take it that your salary was paid by the 
Bell Telephone Laboratories; is that right ? 

Dr. Ketiy. This was a part-time assignment, and I was fully 
employed by the Bell Telephone Laboratories, and it was a cererants 
job I was doing, not for the Bell Telephone Laboratories. They gave 
me, all through my history of working there, the right as a ditteer n to 
do things for the Government when I was called on. I was called on 
by Secretary Lovett to head this committee. I headed it, and WOC 
never entered into it. I never took an oath— 

Mr. Maerz. Did you say you did take an oath? 

Dr. Ketiy. I did not take an oath. There was no evidence to me 
that I was an employee, and I was not in any sense an employee of the 
Government; never was in any of these committees. 

The Cuarrman. Did you receive your salary from the Bell Labora- 
tories all during that period ? 

Dr. Key. Oh, yes. The discussions with Secretary Lovett about 
that assignment was not as an employee of the Government, it was 
as a private citizen. Much of that is done, such as this investigation of 
the status of continental defense protection and recommendations of 
things that were needed. 

Mr. Minter. May I ask a question ? 

The Cuarrman. Certainly, Mr. Miller. 

Mr. Mitre. Dr. Kelly, during this period January to June 1953, 
you never severed your connec tion with Bell Laboratories, did you? 

Dr. Ketty. Never. 

Mr. Mitter. You never went off the payroll at any time ? 

Dr. Ketry. No. 

Mr. Miiier. You never ceased working for them at all during that 
period of time; is that correct? 

Dr. Ketiy. That is correct. 

Mr. Miuter. You didn’t actually terminate your employment with 
Bell or get a leave of absence and come to Washington to live; did 
you 

Dr. Ketiy. Absolutely not. 

Mr. Mutter. Did you have an office anywhere here in Washington 
in connection with this? 

Dr. Ketry. I did not. 

Mr. Minter. Did they give you a desk ? 

Dr. Ketity. There was a military group set up to aid us in this 
investigation, headed by General McCormick of the Air Force. In 
the Air Force quarters, there was an office for the military group that 
was making arrangements for our survey, and all arrangements for us 
to do this job. It was no particular office for me, but an office for 
this committee. These people were aiding us; they had this office as 
their headquarters, and General McCormick also had this office as 
his headquarters. 

Mr. Minter. That was while you were working for and employed 
by Bell ? 

Dr. Ketiy. That is right. 

Mr. Miter. Did you ever have your name on the telephone list in 
the Pentagon ? 

Dr. Ketty. Not in connection with this at all. 
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Mr. Mitier. Did you ever have your name on the door of an office 
in the P entagon ! ¢ 


Dr. Keixiy. No. 


Mr. Miter. Did you ever take an oath of office ? 

Dr. Keiuy. I never took an oath of office. 

The a The stenographer can’t get the shake of the head. 

Dr. Kewiy. ; I did not. 

Mr. pee in were doing what you thought was voluntary 
service for the Government ? 

Dr. Ketiy. That is right; of which there are many people like 
myself doing this kind of work for the Department of Defense. Cer- 
tainly none of us recognized that we were in any sense an employee of 
the Government. 

The CuarrMAn. Youare nota lawyer; are you ? 

Dr. Ketiy. Iam not; no. 

Mr. Maerz. Dr. Kelly, are you positive that you did not take an 
oath of office ? 

Dr. Ketiy. Absolutely not. I have had many committee assign- 
ments, and I have never had to swear to anything in connection with 
them. 

Mr. Maerz. Do you know whether or not before assuming your 
position as chairman of this Ad Hoc Committee you were first given 
security clearance by the Defense Department ? 

Dr. Ketiy. Oh, I have had top secret security clearance and Atomic 
Energy clearance for years, back during the war and since 1945. 

Mr. Maerz. Do you recall that your — in the Department of 
Defense, which is listed as from January § ), 1953, to June 8, 1953, was 
under the National Security Act, section 303 (a), Public Law 253, of 
the 80th Congress ? 

Dr. Ketry. It isall news to me if it isso. 

Mr. Materz. Let me read that provision to you, if I may. 

Dr. Ketiy. I know in Secretary Lovett’s discussion with me, he 
didn’t discuss this with me as being an employee of the Government 
at all. It was between Secretary Lovett and me that I accepted this. 
It was in November of 1952, too, not January 9. 

Mr. Maerz. Section 303 (a) as amended on August 10, 1949, reads 
as follows. It is captioned “Advisory Committees and Personnel. 

Sec. 308. (a) The Secretary of Defense, the Chairman of the National Se- 
curity Resources Board, and the Director of Central Intelligence are authorized 
to appoint such advisory committees and to employ, consistent with other pro- 
visions of this Act, such part-time advisory personnel as they may deem necessary 
in carrying out their respective functions and the functions of agencies under 
their control. Persons holding other offices or positions under the United States 
for which they receive compensation while serving as members of such com- 
mittees shall receive no additional compensation for such service. Other mem- 
bers of such committees and other part-time advisory personnel so employed may 
serve without compensation or may receive compensation at a rate not to 
exceed $50 for each day of service, as determined by the appointing authority. 

(b) Service of an individual as a member of any such advisory committee, 
or in any other part-time capacity for a department or agency hereunder, shall 
not be considered as service bringing such individual within the provisions of 
section 109 or 113 of the Criminal Code (U. S. C., 1940 edition, title 18, secs. 
198 and 203), or section 19 (e) of the Contract Settlement Act of 1944, unless the 
act of such individual, which by such section, is with respect to any particular 
matter which directly involves a department or agency which such person is 
advising or in which such department or agency is directly interested. 


Was this provision ever called to your attention ? 
I 
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Dr. Kexriy. No; as I said earlier, there was no discussion with Sec- 

retary Lovett, who requested me to do this, about it being done in any 
sense as an employee at all. I did not so consider it, nor have I con- 
sidered any of my advisory committee service as having anything to 
do with employment. Nor have I gotten any compensation except 
for travel before 1952. 
Mr. Maerz. Dr. Kelly, section 109, referred to in section 303 (a), 
is now title 18 of the United States Code, section 281: section 113 of 
the Criminal Code, referred to in section 303, is now title 18 of the 
United States Code, section 281. 

Did anybody in the Department of Defense ever call your attention 
to either of those provisions ¢ 

Dr. Ketry. Absolutely not. And nobody has ever discussed with 
me the question as to whether doing these committee assignments was 
employment. I have never considered them as such and don’t believe 
that they are. 

Mr. Materz. Did the Department of Defense advise you that sec- 
tion 13 referred to in section 303, which is now 281 of title 18, United 
States Code, provides that no employee of the United States or any 
department or agency of the United States may receive any compen- 
sation for any services rendered before any department of the Govern- 
ment in relation to any matter in which the United States is a party 
or directly or indirectly interested in ? 

Dr. Ketxiy. Absolutely not, because no question of employment was 
ever raised in connection with this committee assignment or any other 
that I ever had. 

Mr. Maerz. Let me ask you this. 

In view of the provisions of section 303 which I have read, and in 
view of the provisions of title 18, United States Code, section 281, 
wouldn’t you feel it incumbent upon the Department of Defense to 
call these matters to your attention ? 

Mr. Cox. I wonder if Mr. Maletz wouldn’t like to reconsider that 
question ? 

The Cnatrmayn. I think you are right, and I will ask Mr. Maletz to 
withdraw the question. 

Mr. Materz. As president of the Bell Telephone Laboratories, was 
it not one of your responsibilities to assist the Bell System in its efforts 
to secure a favorable recommendation from the Department of De- 
fense to the Department of Justice with respect to your lawsuit ? 

Dr. Kextiy. It was my obligation, and a very willing one, to point 
out to the Department of Defense these things that I had been point- 
ing out, and to elicit. their interest in their own behalf. 

Mr. Matetz. It would be true, would it not, that the consideration 
for your salary by the Bell Telephone Laboratories during the period 
January 9, 1953, to June 8, 1953, included these services? 

Dr. Ketiy. The things that I was doing during all this time for 
the Department of Defense were on Bell Laboratories time. Of 
course I was being paid by Bell Laboratories, so I suppose what you 
say is true. : 

Mr. Materz. So during this period, while your salary was paid by 
the Bell Telephone Laboratories for duties which included securing 
a recommendation from the Department of Defense, you were also, 
at least according to the Defense Department, a WOC; isn’t that 
correct ¢ 
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Dr. Keirty. The record that you gave me says WOC, but as I say, 
there was no discussion with me by anybody in the Department of 
Defense on this committee assignment or any other as to a ment. 
There was a discussion with me as M. J. Kelly for what I knew and 
stood for as a citizen to become chairman of this national committee 
that was being formed in late November or early December. There 
was no discussion of employment whatsoever. I can’t be responsible 
for what is in the records there. If there had been discussion of em- 
ployment, naturally I would have discussed it with our attorneys and 
found out what it meant. 

Mr. Maerz. I was going to ask you that question. 

Did attorneys in your company ever call these statutes which I have 
quoted to your attention ? 

Dr. Ketiy. Absolutely not, because I did not consider this and other 
assignments as anything other than a citizen’s duty when called on by 
responsible people. I have handled formal WOC requests for peo- 
ple in my organization for aid, and knew about that. But those were 
always full-time jobs, WOC. There were a few of those over the 
years, and I knew about such a thing, but I considered this as an 
entirely separate thing, which I think it is. 

Mr. Maerz. What was the nature of your duties as chairman of 
this Ad Hoc Committee ? 

Dr. Ketiy. It was to review the status of our continental defense 
system that was in being, to review the development programs of the 
three departments that were in progress; and with the knowledge 
from top secret materials of the threat, to advise the Secretary of De- 
fense as to the adequacy of what existed and what might exist as a 
result of developments. 

Mr. Maerz. Now, sir, during the same period that you were ad- 
vising the Secretary of Defense with respect to the matters that you 
have just mentioned, were you not also suggesting to the Secretary 
of Defense that he communicate with the Attorney General with re- 
spect to your antitrust suit? 

Dr. Keiiy. At the time that I was making this study with a dis- 
tinguished and able committee, as the chairman of that committee, I 
was discussing with the Secretary of Defense this problem. But ac- 
tually, we made a formal report to the new Secretary some time in 
June or July. It isa formal published report, and I don’t remember 
its date. But until the formal report was readied for submission, I 
did not discuss the work of the committee with the Secretary of 
Defense. 

Mr. Maerz. Do you feel that your activities in behalf of your 
organization during the period from January 1953 to June 1953 
might have conflict with your duties as chairman of this Ad Hoc 
Committee ? 

Dr. Ketiy. Absolutely not. Absolutely not. 

Mr. Minter. Mr. Chairman, may I interrupt at this point to ask 
a question ? 

The CuatrMan. Certainly. 

Mr. Mitier. Dr. Kelly, you had many conversations with Secretary 
Lovett concerning this antitrust case long before you were approached 
by him concerning the chairmanship of this committee, did you 
not ¢ 
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Dr. Keiiy. That is right, beginning with him in February of 1952, 
and it was in November of 1952 that he asked me to take on this 
assignment. 

Mr. Mixer. And you also had some conversations, did you not, with 
the General Counsel of the Department of Defense at this time, Mr. 
Coolidge, I think his name was? 

Dr. Ketiy. Many times, yes. 

Mr. Miuier. Many times. So when you were asked by Secretary 
Lovett to head this committee in November 1952, he, the Secretary, 
knew that you were interested in this antitrust suit, did he not? 

Dr. Ketty. He must have; yes. 

Mr. Miter. So did his counsel, Mr. Coolidge, did he not ? 

Dr. Ketiy. Absolutely. 

Mr. Mixxer. Still they, under their oaths of office as Secretary of De- 
fense of the United States of America and Counsel for the Office of 
Defense, asked you to head this committee, did they not? 

Dr. Ketiy. That is right. 

Mr. Miuier. And all ‘during this time that you did head this com- 
mittee, they knew that simultaneously you were employed by Bell? 

Dr. Ketiy. Oh, yes. 

Mr. Mitier. And that you were interested in this antitrust suit ? 

Dr. Ketiy. Right. 

Mr. Mixer. Did they at any time, the Secretaries of Defense, men- 
tion to you anything about there being an inconsistency in those 
positions ? 

Dr. Ketiy. None whatever,' by Secretary Lovett or Secretary 
Wilson. 

The CuarrMan. During that period, you also discussed the law- 
suit with Secretary W ilson, did you not? 

Dr. Kexxy. I had a discussion in January, and 1 or 2 others. I 
think as I testified last week that Secretary Wilson told me that dis- 
cussions could be generally had with Kyes, which would be just the 
same as discussing it with him. 

The Cuairman. That is when you were discussing this with Secre- 
tary Wilson, in that period, also, you were chairman of this Ad Hoc 
Committee ? 

Dr. Kexiiy. That is right. 

Mr. McCutuocnu. I would like to ask 2 or 3 questions here. 

Dr. Kelly, did you at any time ever, either directly or indirectly, seek 
membership or the chairmanship of this committee of which we have 
been talking? 

Dr. Ketty. Absolutely not. It was at the instigation of Secretary 
Lovett to get such an evaluation that he asked me to head a committee 
and to work with him in assembling men of competence and judgment 
and technical understanding so that they could weigh it, and—that was 
during his period, and of course, we worked on through 6 months into 
Wilson’s period. 

He invited these men we discussed. Among them were Mr. Cisler 
and Mr. Bob Wilson, chairman of the board of Standard of Indiana. 
I forget the others, but they and myself gave a third or fourth of our 
time to making this study that he requested, ably assisted by staff of 
the three departments. 
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Mr. McCuttocn. Did you ever think when you were considering 
the invitation to be a member of this committee or a chairman thereof 
that you would use either position as pressure upon the Defense De- 
partment to settle the suit in question ¢ 

Dr. Ketiy. Oh, of course, I didn’t. 

The CHarrMan. Dr. Kelly, you had free access during this period 
that you were chairman of the ad hoc committee to the Office of the 
Secretary of Defense, I take it ? 

Dr. Ketty. Only by appointment. 

The Cuarrman. And you saw the Secretary a number of times? 

Dr. Ketiy. I saw Secretary Wilson not more than 2 or 3 times, 
possibly 3, during this time. But I saw Mr. Kyes several times. 

The Cuarmman. During the 2 or 3 times that you were with Mr. 
Wilson, you discussed the pending litigation between your company 
and the Government ? 

Dr. Ketty. The times that I speak of seeing him were times when 
I discussed this, and they were on appointments to discuss this and 
only this. 

The Cuarrman. And you had similar discussions with Mr. Kyes? 

Dr. Ketry. That is right. 

Mr. Materz. Do you recall who the other members of the Ad Hoc 
Committee were ? 

Dr. Ketiy. The only two I can remember now were Walker Cisler, 
president of Detroit Edison and Dr. Robert Wilson, chairman of the 
board of Standard of Indiana. 

It was a long time ago, but there were 4 or 5 others. There were 6 
or 7 of us, but those are the only 8 I remember. It was a published 
report. I can get the others off the report. 

The Cuarrman. Did you meet regularly ? 

Dr. Ketty. In Pentagon words, we were “briefed,” first by the 
proper generals of the three departments, because continental defense 
was shared by all three departments, so we were briefed by them in the 
Pentagon as to the status of the continental defense structure and we 
were also briefed by the research and development officers, as to their 
programs. 

Following that, we visited—we flew to various installations to get a 
first-hand look at typical things in the field. And we had many 
sessions, some in my Office in New York. 

The Cuarrman. Did the committee meet in Washington in the office 
of the Defense Department at the Pentagon ? 

Mr. Ketity. When we were in the Pentagon, we hung our hats in 
this place where General McCormick and his secretarial staff were, 
and went to wherever the conference rooms were for these briefings. 
The briefings were by the proper officers of the three departments. 

Mr. Marerz. Mr. Cox, may I inquire as to whether the Defense De- 
partment made available to Mr. DeButts a copy of the list furnished 
to this committee showing the employees of the Bell System organiza- 
tion who were employed by the Defense Departien during the } period 
from January 1, 1952, to January 30, 1956? 

Mr. Cox. Is that the list that was shown Dr. Kelly ? 

Mr. Maerz. Yes. 

Was that list made available to you? 








2052 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Mr. Cox. I couldn’t answer that question. I'll inquire. I have no 
recollection that I ever saw it before today. I’ll look into it. 

Mr. Moutton. I think I can answer that question. It was furnished 
under the same general request. 

Mr. Materz. It was furnished ? 

Mr. Mouton. Yes. 

Mr. Maerz. When you saw that Dr. Kelly was listed as being a 
WOC employee, did you call that to the Pentagon’s attention ? 

Mr. Moutron. No. 

Mr. Materz. You didn’t indicate that the Department of Defense 
was in error in listing Dr. Kelly asa WOC; did you? 

Mr. Movutron. This was a list which they had turned over to your 
department, I mean to you, sir, and I saw no occasion to go back 
and question it. 

Dr. Kelly has explained his situation, and there seemed no occasion 
to get into a controversy about the matter. 

Mr. Materz. In other words, did you accept this list as correct 
without question ? 

Mr. Moutton. No, no; I didn’t accept it as correct. 

Mr. Maerz. But you did not make any representations to the De- 
fense Department that it was incorrect ? 

Mr. Mouton. I took no position, Mr. Maletz, on that list. 

Mr. Maretz. We turn to another matter, Dr. Kelly. You testified 
last Thursday, as I recall, that it had come to your attention that on 
July 10, 1953, Secretary of Defense Wilson had addressed a letter to 
the Attorney General concerning disposition of the antitrust suit 
which letter was, with the exception of two revisions, identical to the 
memorandum you had submitted to Deputy Defense Secretary Kyes, 
after July 3; isthat right ? 

Dr. Kenry. I testified that in connection with getting as much 
memory as I could of the things that occurred, that I had seen for 
the first time, to the best of my knowledge, this Wilson letter in— 
well, recent weeks. At that time, I was quite surprised to find that it 
was substantially the same as this memorandum that I had given to 
Mr. Kyes; yes. 

The Cuarrman. Hold that in suspense for just a moment. I want 
to ask this before you answer that. 

Dr. Kelly, do you know what a WOC is? 

Dr. Ketiy. No; oh, I know what it means. It means somebody 
that is working in the department as an employee, but not paid by 
the department, but paid by the organization from which he came. 
We have had such people in our laboratories that have been asked 
for and that have been made employees of the department in their 
organization under those terms. 

The CuatrmMan. Doesn't that fit your case? 

Dr. Ketty. No; I wasn’t an employee. 

The CHarrman. What were you? 

Dr. Ketiy. This was a citizen’s committee. I wasn’t working for 
anybody. 

The Crarrman. It isn’t a question of whether you were working 
with anybody. You were heading a committee. You say you were 
working with a committee of 6 or 7, or 7 or 8. 

Dr. Ketiy. Six to eight, as well as I can remember. 
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The Cuarrman. You were working within the Department of De- 
fense, and you were traveling around for the Government. 

Dr. Ketty. As a distinguished outside committee observing, at 
the Secretary’s request, to give a competent citizen’s view o "the 
situation. 

The Cuairman. If you weren’t a WOC, according to your defini- 
tion, do you think it was right to ask the ‘Sec retary to recommend a 
disposition of a case in which your company was interested ? 

Dr. Ketiy. The job that I was doing and was requested to do, was 
my understanding of what was involved, as in other citizen’s jobs 
that I have done for the Department of Defense and the Department 
of Commerce over the years and the AEC. I just see nothing in 
conflict at all. 

The CHAIRMAN. " you see any delicacy involved in it ? 

Dr. Ketty. No; I do not. As a matter of fact, this request of 
mine was initiated and started almost a year before Sec retary sarah 
asked me to head this committee. When he asked me, it simply did 
not occur to me, and certainly could not have occurred to him, dies 
he is a man of high honor, that he was asking me to do something 
I shouldn’t do. 

The Cuairman. Didn’t the Department of Defense advise you 
that the statute under which you were appointed did not grant you 
complete exemption from the conflict-of-interest statutes? 

Dr. Ketiy. There was no such discussion at all with Secretary 
Lovett. He told me of the need for a weighing of where we were and 
where we should go, and he wanted a competent outsider look at it, 
and because of my technical expertness in this field and the know ledge 
of people, he asked if I would head it and help him to select a group 
of citizens who were competent to give such a weighing to do the 
work. As citizens—not for our companies, but as citizens—we did that 
on the request of the Secretary of Defense. 

The CuHarrman. Didn’t you see anything abnormal in the fact that 
while you. had this privileged status (let me call it that if you don’t 
want to admit it was a WOC status) you were asking at the same time 
for some disposition, favorable to your company, of your company’s 
litigation with the Government ? 

Dr. Ketiy. Absolutely not. Any more than our doing the multi- 
million dollars worth of work for the Government at their request, 
which I was leading. 

The CHarrmMan. Would you say that is normal procedure? 

Dr. Ketiy. I don’t know what you mean by “normal procedure.” 

The CuarrmMan. Would you say that it is normal for a chairman of 
an Ad Hoc Committee—you have admitted that—who has access to 
the Department of Defense and Pentagon, who spoke to the Secretary 
of Defense and his deputy on a number of occasions, to argue for a 
disposition of a case favorable to your employer ? 

Dr. Ketiy. Well, as I say, Secretary Tames asked me this after I 
had been some 8 or 9 months in discussions with him and his associates 
on this matter, and he asked me and I accepted without either of us, 
and I am sure he has just as high ethics as anyone, thinking there was 
anything ethical inv “a ved. 

The CHarrman. And you say it was a perfectly normal procedure? 

Dr. Ketiy. Certainly the happenings were perfectly normal, yes. 

The CHarrMan. You say it is normal. 
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And nobody, as far as you know, called your attention to the con- 
flict of interest statutes with respect ‘to any particular matter in which 
you or your company were involved with the Department of Defense ? 

Dr. Ketiy. The Department of Defense’s attention was called to the 
interference of the antitrust cases with work they had requested us to 
do—the grave interference with it—and they were left with their 
own judgment as to whether that interference—and there has been 
internal correspondence with the Department read here—which in- 
dicated they thought there was some—it was brought to their atten- 
tion, and they were told what would have to happen if the suit went 
forward, Certainly with this being in their interest and their being 
men of high honor feeling it was in their interest, I see nothing wrong 
In me as a citizen being asked to serve as a chairman of this com- 
mittee, and I looked at it as an opportunity for citizens as I have other 
citizens’ committees I have been on for the Department of Defense 
and the Department of Commerce over the years. 

The Cuatrman. You knew, of course, that the Department of De- 
fense had no power to dispose of the c ase ? 

Dr. Ketty. Absolutely not. 

The Cuarrman. And you were asking the Department of Defense 
to use its good offices to have another department dispose of the case / 

Dr. Kenry. I was ¢: alling to their attention what would transpire 
if this were not deferred, and how it would affect the jobs we were 
doing and were being asked to do more and more, and the work was 
building up. They were men of integrity and free judgment. Noth- 
ing I could do could prevail upon them to do something they were 
responsible for. 

The CHatrMan. Couldn’t somebody else have done the same thing 
and told the Department of Defense the importance of disposition of 
this case from the point of view of the Bell Telephone Laboratories 
and the American Telephone & Telegraph Co.? Why did it have to 
be Dr. Kelly, who was in this privileged status ? 

Dr. Ketiy. I was not in a “privileged status” for some 8 or 9 
months, as I have said repeatedly. I went to Secretary Lovett in 
February of 1952, and he made this request for me to do this service 
in November of 1952. 

The Cuarrman. All right. 

Mr. Keatitna. May I ask a question ? 

The CHAIRMAN. Certainly. 

Mr. Keatrne. Dr. Kelly, suppose Bell Laboratories fired you to- 
morrow and you went out looking for a job, and you went toa company 
and they said, “Fill in this form,” and one of the questions on it was, 
“Have you ever worked for the Government?” How would you 
answer that ? 

Dr. Ketity. My answer would be “No,” I have never gotten one 
dime of compensation from the Government in the 40 years I have 
worked for the company. 

Mr. Keatrne. You never figured in your own mind you were work- 
ing for the Government ? 

Dr. Keiiy. Absolutely not. 

The Cuarrman. You know, Doctor, you can work for the Govern- 
ment without getting any compensation. 

Dr. Ketry. Also, there was no request to the Bell Laboratories 
ever for my services. These were personal requests to me as a citizen 
to do these jobs. 
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The CHatrman. That is the case with all WOC. They do that 
more or less as a public service. 

Dr. Keiiy. But every WOC from the Bell Laboratories—it has 
been arranged with the laboratories that we would, on request of the 
Government, pay the man’s salary while he was doing this job. 

There was no such discussion here. Nothing of this sort was in- 
volved at all. 

Mr. McCutiocnu. I would like to ask a couple of questions. 

Dr. Kelly, did you ever feel during the time that you were the 
chairman of this committee and were discussing the advisability of the 
Government’s holding in abeyance or dismissing this suit that you 
were doing anything wrong? , 

Dr. Ketity. Absolutely not. 

Mr. McCuttocn. You had no qualms of conscience during any of 
that time ? 

Dr. Ketiy. Absolutely not. 

If, when Secretary Lovett had asked me to do this some 8 or 9 
months after I had first talked with him—if I had thought there was 
any conflict at all, I, of course, would not have accepted the chair- 
manship of this committee for him. 

Mr. McCuttocn. Did you ever knowingly use the influence which 
you had as Chairman and a member of this Committee to bring pres- 
sure on Mr. Lovett or Mr. Wilson or Mr. Wilson’s predecessor or Mr. 
Lovett’s predecessor ? 

Dr. Ketiy. Absolutely not. 

Mr. Lovett had made his decisions months before he asked me to 
head this committee. This committee assignment was never discussed 
with Mr. Wilson at all. I went ahead doing the work when he came 
in. 

It is true that some of the logistics of our operations were discussed 
with Mr. Kyes, but it was an assignment carrying over, and I assume 
that Mr. Lovett discussed with Mr. Wilson the fact that it was a carry- 
ing over thing and Mr. Wilson wanted it done. 

Until the Committee was ready to report, we didn’t go to Mr. Wil- 
son. Then we went to him as a group and had a half-day session as 
a group with him and his military advisers and others on the report 
we were filing, a published—at that time it was secret, but it was a 
printed report. 

The Cuairman. As chairman of this Ad Hoe Committee, did you 
use stenographers furnished by the Department of Defense? 

Dr. Ketiy. General McCormick used the stenographers that he 
had. 

I absolutely used none of that at all. I wrote the parts of the report 
that I wrote in my office in New York with my secretarial staff. I 
did no work of that kind in the Pentagon. 

The Cuairman. Did you as chairman of the Ad Hoc Committee use 
any of the staff of the Department of Defense to help you? 

Dr. Ketiy. The whole Committee had the services of General Me- 
Cormick, and I think there were two secretaries—he was an Air Force 
officer, and other officers of the other two Departments. 

The Cuarrman. Did you use any files from the Department of De- 
fense, or any of the branches of the Department of Defense ? 

Dr. Ketity. No, we were given what is called in the Pentagon 
briefings. They were presented to this whole committee by the appro- 
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priate officers, the segments of their work, in which we had been asked 
to examine. 

Mr. McCuuiocu. I would like to ask a couple more questions, if I 
might, Mr. Chairman. 

Did Mr. Wilson or Mr. Lovett or Mr. Kyes or Mr. Coolidge ever 
suggest to you that you should have your attorneys discuss the ad- 
visability of holding this suit in abeyance or having it dismissed with 
attorneys in the Department of Justice ? 

Dr. Ketiy. They did not. 

Mr. McCuttocn. Did they ever suggest to you that perhaps maybe 
you had better not discuss this question of holding this suit in abey- 
ance or dismissing it with them ? 

Dr. Ketiy. Absolutely not. 

Mr. McCuttocn. You had no indication at any time that they felt 
that you were doing anything that was improper in the slightest 
degree ? 

The CuarrMan. Of course, that calls for a conclusion. 

Mr. McCutxocn. I would like to have that question read, please. 

(The question was read.) 

Mr. McCutiocn. I would like to have an answer to that, because 
that asks whether or not he had an indication from those gentlemen 
whether they felt it was wrong. 

Dr. Ketiy. Absolutely no indication from anybody as to any im- 
propriety at all. Certainly I never felt there was any. I could not 
exert influence on them. They could make their decisions, as they 
did. This isa matter that I believed then and do now was a matter 
of great importance to them and they considered it so. 

Mr. McCuttocn. They knew there had been a suit filed against your 
company and affiliated companies back in 1949, and it had been pend- 
ing all this time, and its general importance from the standpoint of 
the Justice Department and from the standpoint of the Defense of this 
country, did they not? 

Dr. Ketiy. Certainly, the documents that were furnished to Secre- 
tary Lovett, Secretary Coolidge, and the three Secretaries of the De- 
partments, brought all of that out fully and a file of those was left 
for the incoming group by Secretary Lovett which they could examine, 
and I brought to their attention in January and discussed it with the 
Secretary and Under Secretary, as I have testified, and also the 3 
Secretaries of the Departments. 

Mr. Keatinea. May I ask a question ? 

The Cuatrman. Yes. 

Mr. Keatine. Dr. Kelly, although I personally would vote for your 
acquittal at this minute, do you think that this going over that you 
are getting about your services for the Government might cause you 
to take a little different attitude if you were again asked to serve the 
Government at another time? 

Dr. Ketiy. Certainly with these fine legal phrases being read to me 
and so on, I would certainly want to canvass such a question before I 
went again. 

It never occurred to me, and I don’t believe the interpretation is 
that people doing these appointment jobs are WOC people. Certainly 
there is no discussion with us about it being an employment or there 
being any such involved. 
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Mr. Keratine. These people might have performed a great service 
for our Nution: in times of peril. I believe you were conscienciously 
performing such a service here. 

I would regret it if any attack upon them were to have the effect 
of patriotic people like yourself, if they were asked in the future to 
serve the Government, taking a different attitude. 

The CHarrman. Wait a minute. There is no attempt to do that. 
It is utterly irrelevant to make a statement like that. 

I want to say, Dr. Kelly, that as far as the Chair is concerned, we 
believe in your sincerity. I can gather that from your demeanor and 
from your reputation. There is no need to say that we exculpate you. 
I don’t know if you had gotten into any difficulties at all. However, I 
think if this brings home any lesson, it is not to get yourself into a box 
like that, where you have easy access as you did to say the least, regard- 
less of whether you were or were not a WOC. In those circum- 
stances, it would be indelicate or untoward to ask for a disposition of 
a case in which you are interested. I hope and I am sure that if you get 
yourself into that position again, you won’t ask for any disposition of a 
case. 

Dr. Kevty. Mr. Chairman, may I say that at the time I was doing 
that, and I believe it is still so, I felt strongly that presenting this 
case as honestly as I could to the Department ‘of Defense, I was doing 
a patriotic service. If we had had to go ahead and prepare for this 
trial in the way the Attorney General said we would have to, I knew 
because of the technical charges we could not do the job we were doing 
for Defense and those we were building up to do. I felt an obligation 
to bring that to their attention, not to make up their minds, but to 
bring the facts to their attention. They made up their minds. 

The CHarrman. I think it is unfortunate that you got into that 
situation. I am giving you my personal view and that is that you 
had all the earmarks of being a WOC in your position. But it may 
be that you didn’t think you were. It is too bad that you were forced 
into that situation. 

Dr. Ketiy. May I say again, I had handled in my organization re- 
quests for people definitely that were on WOC and I did not con- 
sider these part-time assignments as having anything to do with 
Government employment. Frankly, one of ‘the rewards, to me, of 
being an employee in these kinds of times with a company like the 
Bell System is that I was free to make up my own mind as to doing 
these citizens’ services, and I did them just as hard as I did things 
I was paid for. Doing these jobs, we were alien most every 
weekend, Saturdays and Sundays. That wasn’t on company time. I 
was doing it as a citizen. 

Mr. Rogers. Dr. Kelly, as I understand, from the 9th of January 
1953 until the 8th of June 1953, you worked with this committee of 
6 or 8—the exact number is not certain. You indicated a moment ago 
that you were given briefings by the Department as to what the situa- 
tion was, and from that you made a recommendation which was a 
secret one to the Department. 

Now, during that period of time, did you ever mention that lawsuit 
to those working with you or those who gave you the briefing? 

Dr. Key. Absolutely not. 

Mr. Rogers. Was there ever occasion for it to be discussed ? 
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Dr. Ketiy. Not at all. The only people I discussed it with were 
the five Secretaries during this period. The Secretary and Under- 
secretary of Defense and the three Secretaries of the Departments. 
No one else was it ever discussed with. They were not in on those 
briefings or present at them. 

Mr. Maverz. Mr. Chairman ? 

The CuHarrMan. Mr. Maletz. 

Mr. Materz. Dr. Kelly, if I can go over another question. 

The CuarrMan. There was a question which has gotten lost. It was 
never answered. 

Mr. Materz. May I repeat the question / 

The Cuatrman. Yes. 

Mr. Maerz. As I read the transcript of last Thursday, Dr. Kelly, 
you testified that it had come to your attention that on July 10, 1953, 
Secretary of Defense Wilson had addressed a letter to the Attorney 
General concerning disposition of the antitrust suit, which letter was, 
with the exception of two revisions, identical toa memorandum which 
you had submitted to Deputy Secretary of Defense Kyes very soon 
after July 3. Isthat right ? 

Dr. Ketiy. That is Tight, but I want to be clear that you under- 
stand that this Wilson letter, to the best of my knowledge and memory, 
first came to my attention in looking at the pages with our legal de- 
parment that had that letter in it. That is, it is in the present that I 
first saw they were the same. 

Mr. Maerz. You also testified, as I recall, that Secretary Wilson 
and Deputy Secretary Kyes advised you very soon after July 3 of 1953 
that they were going to use your memorandum in connection with 
stating their position, is that right ? 

Dr. Keiiy. That is right. I knew that that background was being 
used to some extent. To the best of my recollection, I didn’t know to 
what extent at that time. 

Mr. Materz. What did you understand them to mean when they 
told you they were going to use your memorandum to state their 
position ? 

Dr. Ketiy. Well, you are asking me for something that I cannot 
now remember. <A] I know is having submitted that and having these 
comments later from Mr. Kyes, and I knew that they were going to 
make some kind of a favorable recommendation to the Attorney 
General, and also that the material that we had supplied was a back- 
ground for it. In fact, he had asked it to be for background for their 
consideration. 

Mr. Materz. Did you understand that Secretaries Wilson and Kyes 
were going to use your memorandum in stating the Defense Depart- 
ment ’s position tothe Attor ney General ? 

Dr. Keiiy. Well, I understand they were going to use some of the 
material in it ; yes. 

Mr. Maurtz. Is it or is it not a fact that the memorandum you sub- 
mitted to Secretary Wilson and Secretary Kyes was drafted by you 
with the intention that it could be used in toto by the De partment of 
Defense as a statement of the Defense Department’s position with re 
spect to the antitrust suit ? 

Dr. Ketiy. I have no independent recollection of it, but reading it 
now, I would say that it was drafted with the thought in mind that it 
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could be used, because it is in that general form. But I don’t have any 
recollection. I am saying—analyzing it now—that I would conclude 
that it must have been drafted with that in mind. 

Mr. Maerz. And I take it that you would agree that the memo- 
randum you prepared and submitted to Secretaries Wilson and 


‘Dr. Keity. To Secretary Kyes. 

Mr. Maerz. Purported to be on its face a statement of the posi- 
tion of the Defense Department with respect to the antitrust suit and 
not a statement of the position of the Bell organization, is that right? 

Dr. Ketuy. I think it could so be used, yes, that is right. 

Mr. Maerz. You recall, do you not, that your memorandum sub- 
mitted to Messrs. Wilson and Kyes begins by stating: 

The Department of Defense wishes to express its serious concern regarding 
the further prosecution of the antitrust suit now pending against Western Elec- 
tric Co. and the American Telephone & Telegraph Co., in which it is asking that 
the Western Electric Co. be completely separated from the Bell System. 

Dr. Keixy. That is right. 

Mr. Maerz. If you “will look at the heading, you will find it is 
headed, “The Department’s Interest in the Antitrust Case. 

This Department has found in the Bell System an organization uniquely 
adapted to achieving these objectives. In meeting its peacetime task of providing 
the telephone needs of the country, the Bell System has combined in a single 
effective chain of operations the functions of basic research, development, design, 
manufacture, and operation of complicated electrical systems and functions. 

Is that correct, sir ? 

Dr. Ketuy. That is correct. 

Mr. Maerz. Thus, is it not clear that in submitting your memoran- 
dum, it was your purpose, if possible, to have it adopted as a statement 
of the Defense Department ? 

Dr. Ketiy. As I said previously, reading the memorandum now, 
that is a justifiable conclusion. I cannot now have independent recol- 
lection of what I was thinking at the time. 

Mr. Materz. You testified last Thursday, and I quote: 

When I saw Mr. Wilson’s letter in connection with the papers that were on this 
and read it and found that it was, except for these changes that I had been 
shown in that memo, that it was that memo, I was surprised. 

You recall that testimony ¢ 

Dr. Ketiy. Yes. And I was. That was just in recent weeks, so 
I remember that surprise. 

Mr. Maerz. In view of the fact that you were told by Mr. Wilson 
and Mr. Kyes that they were going to use your memor: andum in stating 
their position; in view of the fact that the memorandum was drafted 
by you as a statement of the Defense Department’s position; and in 
view of the fact that Mr. Wilson and Mr. Kyes discussed with you the 
two revisions in your memorandum, I wonder why you were sur- 
prised that Mr. Wilson’s letter to the Attorney General was, with the 
two exceptions, identical to your memorandum ? 

Dr. Ketiy. All I can say is that I was surprised, as the men in our 
legal department that showed me that can well testify to. 

‘This was 5 years ago, and seeing this and looking at that and seeing 
them so nearly identical, I was surprised. I just was surprised. T 
can’t remember the details of my discussion with Mr. Kyes well enough 
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when he showed me those changes to have a recollection of what I 
knew exactly about what he was using. That is exactly as I can 
remember. 

Mr. Maerz. I have no more questions. 

Mr. McCutxocn. I would like to ask you a few questions there. 

I am a bit embarrassed that I did not remember the testimony in 
full last week. : 

Did you testify last week that Secretary Wilson or Secretary Kyes 
had requested you to prepare such information ? 

Dr. Ketiy. Secretary Kyes asked for this kind of a memorandum. 
I well remember that because he said that I had supplied them so much 
detailed information that he would like a condensed statement from 
me as to why the Department of Defense should be interested in this. 
He had been given quite extensive documents. 

Mr. McCvtiocn. And you expected him to use the substance of the 
information in that memorandum in making the presentation of the 
Department of Defense to the Department of Justice, did you not? 

Dr. Keiiy. I expected, since he had asked for it for that purpose, 
and said that they were going to make a statement to the Attorney 
General’s Office—I expected since he asked for it, that he would use 
it in somewise, yes. 

Mr. McCuttocn. And were all these statements that you made in 
a memorandum which you prepared strictly in accordance with fact ? 

Dr. Kerry. My own judgment is that they are exactly in accordance 
with fact, and very conservatively stated, yes. 

Mr. McCctiocn. And you would stand by them now? 

Dr. Kerry. Absolutely. 

Mr. McCvtxocn. And you do not think that anything in your 
memorandum, I take it from what you have said, would have misled 
the Department of Justice in any manner concerning the importance of 
your position with respect to the defense of our country ? 

Dr. Ketry. I do not, and there is plenty of evidence in subsequent 
events and subsequent requests to us that the judgments expressed here 
were the continuing judgments of the Department of the Defense. 

Mr. Keatine. Mr. Chairman, may I ask a question ? 

The CHAIRMAN. Yes. 

Mr. Keatinc. Were you familiar with the terms in general of the 
complaint which was filed against these various companies by the 
Justice Department ? 

Dr. Ketry. Yes; I was. 

Mr. Keatine. And as you know, one of the principal points in 
that complaint was that they asked for a separation of the Western 
Electric from the Bell System. You knew of that claim made in the 
complaint? 

Dr. Ketry. Oh, yes. 

Mr. Keatina. Now, from a scientific or technical viewpoint, would 
you explain from your great experience in what way. if any, the 
separation of Western from the Bell System would have handicapped 
the laboratories’ research operations ? 

Dr. Kerry. That separation, if the Bell Laboratories operated 
separate from a manufacturing organization, it would lose a great 
part of the kind of competence that it, in association with the West- 
ern, has employed in doing the jobs that the Department of Defense 
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has asked us to do. No development organization can carry on 
designs for use and production separated from the experience and 
integrated experience of those two kinds of things successfully. 

Mr. Keatinc. Would it have made research more expensive? 

Dr. Ketiy. It would have made the research, in our judgment, and 
our studies increasingly, as the time of the separation went on, less 
valuable. 

Mr. Keatine. Would it have slowed up the development of new 
inventions or improvements ? 

Dr. Ketry. It would. 

Mr. Keatine. What was the dollar volume, roughly, of the work 
which the—— 

The CuarrMANn. Just a minute. I don’t think we want to go into 
the merits or demerits of the consent decree. We said it was not our 
function or purpose to try a lawsuit. 

If you are going to go into that, that is going to give rise to all 
kinds of questions of monopolies, of royalties, cross royalties, and 
going on, the question of the efficacy of the decree and the decree 
itself. I don’t think we want to go that far afield. I don’t think we 
can go intoit. If we do, we'll be here until Doomsday. 

Mr. Keatine. I understood many of the questions of counsel were 
directed to the impact of this judgment on the company, and one of 
the complaints of the counsel or the chairman or somebody was to the 
effect that the Justice Department didn’t get a good enough settle- 
ment out of this litigation. I may be misinformed about it. 

The CuarrMan. I just want to state, gentlemen, I don’t want to 
go into the decree itself, the merits or demerits of the decree in order 
to try a lawsuit. It is a question of the process and the development 
of the decree, how it came about that this consent decree was entered 
into. If you are going to open up all these other vistas, I can ask 
lots of questions at this juncture, too, and that will keep Dr. Kelly 
here 2 or 3 weeks. This case took an inordinate length of time to 
settle, and I don’t want to go into all that again. 

I don’t want to cut the gentleman off. It’s a question of how far 
you want to pursue something like that. 

Dr. Kelly said he felt that the severance of one from the other wasn’t 
essential, and that it wasn’t to the best interests of our defense. He 
answered the question propounded by Mr. McCulloch. I think that 
might satisfy us. That is hisopinion. He has testified as to his opin- 
ion, and he is a scientist of renown, and we take that into consideration. 

Mr. Kearttne. Is Mr. Kelly’s March 7, 1952, memorandum in evi- 
dence? That indicates that the amount of work which was being 
done by the Bell System for defense agencies at the time this suit was 
instituted was about $1 billion. If that may be accepted, that is pre- 
liminary to my next question. 

Do you think, Mr. Kelly, that it was appropriate, in view of this 
volume of defense work in which the Bell System was engaged, for 
the Department of Justice to consult with the Military Departments, 
the Department of Defense, prior to the institution of this suit or dur- 
ing the course of any settlement or disposition of the case? 

Dr. Ketiy. Mr. Keating, I felt very strongly—the level, when I 
first went to Secretary Lovett in 1952, the level of the laboratories’ 
defense effort had grown to $35 million from $15 million in pre-Korea. 
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We were adding jobs, and I could see from the history of the buildup 
from World War II that that was going to continue to rise. I felt 
strongly in that situation that it was an obligation on our part to call 
this to the attention of the Department of Defense, and it seemed as 
a citizen now that it was totally contradictory to tie us up, the man- 
agement and top people of our laboratories and of our Western, in this 
suit at a time that we were engaging in an increasing volume of work 
for the defense of the country. 

Mr. Keattne. According to the memorandum in evidence, you 
were doing about $1 billion of work for the Defense Department at 
the time this was instituted. Do you know whether or not, before the 
Department of Justice ever brought this action, that they had any 
consultations with the Department of Defense at that time ? 

Dr. Ketiy. I had no knowledge. 

The Cuarrman. Of course, Dr. Kelly, I didn’t know we were going 
into all this. But since my good friend from New York has done so, 
it is true, is it not, that our antitrust laws are operative in war as 
well as peace ? 

Dr. Ketriy. Well, that is my understanding, but I believe that dur- 
ing the World War IT emergency there were certain delays of this 
kind that we were reviewing with Secretary Lovett as to whether 
it was possible at this time—— 

The CuarrMan. But in 1952 a delay was refused you by the Acting 
Attorney General. 

Dr. Ketxiy. Well, the thing dragged along, with the multiplicity of 
Attorneys General. The time wasn’t held against us. 

The Cuarrman. But specifically, the Acting Attorney General re- 
fused to grant you a delay? 

Dr. Ketiy. Yes, Mr. Chairman, but Secretary Lovett went back to 
McGranery in May, when McGranery took the place after Perlman 
had it. 

The CuarrmMan. But Mr. McGranery refused to give you a formal 
postponement ? 

Dr. Ketxiy. That is right. There was no formal postponement 
throughout this period. 

The CuatrmMan. But McGranery refused to give you a formal post- 
ponement? 

Mr. Keattne. There was a postponement during the Democratic 
National Convention. 

Mr. McCutxiocn. That’s right. 

The Crarman. And you got a disposition which refused to sep- 
arate from the other. 

Mr. Keatine. They couldn’t delay it for the national defense, but 
they could for political reasons. 

The CHatrmMan. Which is more important, getting a disposition, 
or a delay ? 

Mr. McCuttocn. I would not answer that question if I were on the 
witness stand. I would say the thing of first importance was to 
insure an adequate defense of our country. 

The CHatrMan. I suppose it depends on whose political ox is 
gored. 

Mr. McCutrocnu. I would say that, regardless. 

Mr. Keatrna. I wonder if I may be able to continue, Mr. Chairman. 
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The CHarrman. Go ahead. 

Mr. Keatrine. At the time this suit was brought, was the Govern- 
ment utilizing the combined research and manufacturing facilities 
of the Bell System under these defense contracts they had? 

Dr. Ketiy. They were using them at the time it was brought in 
1949 at a lower level than after the emergency, and also, they were 
using us in the operation, the management, of the most technical job 
in the weapons part of the Atomic Energy Commission. 

Mr. Keratine. Without, of course, disclosing any classified infor- 
mation, could you tell us of some ways in which they were using your 
company, or would that involve classified material ? 

Dr. Ketiy. Well, the AEC had asked us—this is all in evidence— 
to undertake the operation of the weapons, atomic weapons develop- 
ment job that is their responsibility. That is at Sandia Base in Al- 
buquerque. That is now an operation comparable in size to Bell 
Laboratories. We are continuing that. 

Also, for the Department of Defense, we were doing important re- 
search and development jobs in guided missiles, in radar and under- 
water sound and communications jobs. 

Mr. Keatine. Dr. Kelly, are you familiar with an article that ap- 
peared in Colliers’ magazine on June 14, 1952, by a friend of our chair- 
man’s, David E. Lilienthal, entitled, “The Kind of Nation We want?” 

The Cuatrman. I don’t know Mr. Lilienthal, except by reputation. 

Dr. Ketry. If I saw it at the time, I don’t remember. 

The Cuarrman. I have no friendship with Mr. Lilienthal, so strike 
that. 

Mr. Kearine. He was a friend of mine; I'll say that; he was a 
classmate of mine at Harvard Law School. I assumed he was a 
friend of the chairman’s. 

The CHarrman. I don’t want you to say without conferring with 
me whether he is a friend of mine. I don’t know anything about him, 
except what I read in the newspapers. 

Mr. Keatinc. Anyway, are you familiar with the article? 

Dr. Ketiy. I am not familiar with it now. If I saw it, I don’t 
remember it. 

Mr. Keatine. Who is Dr. Lilienthal ? 

Dr. Kexiiy. He was first Chairman of the Atomic Energy Com- 
mission, and I think that he went out of office sometime in 1952 or 
1953. I don’t remember. 

The CHatrman. I don’t agree with Mr. Lilienthal’s views on big 
business, if that is what you mean. 

Mr. Keatine. I don’t agree with a lot of his views. But I don’t 
allow my disagreement with his views to interfere with my friendship. 

I consider the chairman a great friend of mine and I quite often 
disagree with him. 

The Cuarrman. That is mutual. 

Mr. Kratine. All of it is mutual, I hope. 

Dr. Kelly, was Dr. Lilienthal the Chairman of the AEC at the time 
when you agreed to take the Sandia operation ? 

Dr. Ketty. That is right. He and President Truman, in letters 
to the president of our company, asked if we could do it. 

The CuarrmMan. Before you go any further, I want to call your 
attention to the fact that Mr. Lilienthal wrote an article in Collier’s 
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which I read with a great deal of anguish, if not disgust, entitled, 
“Our Antitrust Laws Are Outmoded.” 

Dr. Ke.ry. I didn’t see that. 

The CHarrmMan. Anything we get from Mr. Lillienthal concerning 
our antitrust laws represents an eroded point of view. 

Mr. Keating. Dr. Lilienthal was one of the architects of the so- 
called New Deal. 

The Cuarrman. I don’t agree with that. You will agree, will you 
not, that our antitrust laws go back to the Republican administration 
in 1890. 

Mr. Keartine. Mr. Lilienthal makes the statement in this article 
with which the chairman seems to be familiar, if not with the author, 
that any attempt to break up the Bell System would have the gravest 
consequences to the national security. 

The Cuarrman. Then let us call Mr. Lilienthal. 

Mr. Keatinc. Do you agree with that contention ? 

Dr. Ketiy. I certainly agreed at the time I was 

The Cuarirman. Dr. Kelly, don’t answer these questions. I think 
they are far afield. I can bring in Business Week to show how 
derogatory the consent decree w as. 

Mr. Keatine. The gentleman is always bringing in articles from 
magazines to ask the witnesses if they agree with them. 

The Cuarrman. If you want to put that article in, we'll accept it. 
But Dr. Kelly said he doesn’t remember the article. 

Mr. Keatine. He agreed with the statement that Dr. Lilienthal 
made. 

By the way, isn’t it a fact that the Bell System received no profit 
from the Government for operating the Sandia project ? 

Dr. Ketiy. That is right. 

Mr. Keatine. It was reimbursed for its actual cost, though ? 

Dr. Ketry. Just on a cost basis; no profit. 

The CHairman. Dr. Kelly, a magazine called Business Week stated 
the following: Do you agree with this, Dr. Kelly? Let’s see how far 
afield we are going to get and I am going to cut out all questions on 
magazines after this: 





The antitrust consent decree against the American Telephone & Telegraph Co., 
hailed last week by Government attorneys as a “major victory” (Business Week, 
January 28, 1955, p. 160), tuned out on second look to be hardly more than a 
slap on the wrist for the biggest corporation in the world. 

So we are not getting very far with these excerpts from magazine 
articles. 

Dr. Ketry. I never saw either of those articles. I don’t read—— 

The CHarrMAN. You don’t agree with that ? 

Dr. Ketiy. Oh, no, it is much more than a slap on the wrist, sir. 

Mr. McCuttocn. Mr. Chairman, whose statement was it you were 
reading ? 

The CHarrman. I was reading from Business Week. 

Mr. McCutiocn. Whose statement ? 

Mr. Keatine. Let us see if he is a friend of yours or not. 

The Carman. The editorial. 

Mr. Keatrna. Could that be completely unbiased ? 

Dr. Kelly, in this memorandum of March 7, 1952, there is no ref- 
erence to defense work involving ballistic missiles as distinguished 
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from guided missiles and rockets. Is it proper to ask you whether 
the Bell System is now engaged in any work on ballistic missiles? 

Dr. Ketiy. Oh, yes. We are now. At that time there was a very, 
very small total expenditure by the Department of Defense on bal- 
listics. It was just in its infancy. 

Mr. Keartine. At that time. 

Dr. Ketuy Yes. Now we are heavily engaged in ballistic as well 
as other guided missiles. 

Mr. McCutiocn. When was that, Mr. Chairman ? 

Mr. Keatine. March 7, 1952. You were doing some work at that 
time, is that right, on guided missiles? 

Dr. Keiiy. On guided missiles; yes. Quite a heavy program on 
antiaircraft a pi and on other missiles. 

Mr. Keating. You are now doing a considerable volume of work 
on ballistic missiles ? 

Dr. Ketiy. On both ballistics and guided supersonic missiles; yes. 

Mr. Keatinc. And does some of that, if it is not classified, involve 
work in connection with the Vanguard or Explorer satellites? 

Dr. Kexiy. It is involved—the ballistics are involved with Air 
Force missiles, and the supersonic are involved with the Department 
of the Army missiles. 

I would prefer not to talk about the particular ones, because I just 
don’t know what is secret and what isn’t in mentioning things, but we 
are in the Department of the Army and Department tie aeds mis- 
sile work for both ballistics and supersonic. 

Mr. Keattno. Can you outline to us your opinion as to the effect of 
divorcement of Western from the Bell System on the missile and 
rocket work in which the Bell System is now engaged ? 

Dr. Ketiy. The laboratory with the A. T. & T., but without the 
manufacturing unit would become an increasingly ineffective instru- 
ment for the Department of Defense in the sense that it is now an 
effective industry. It would become increasingly ineffective. 

Mr. Keatine. And would it have delayed, if it had been divorced, 
the performance of these undertakings by the Bell System ? 

Dr. Ketiy. The Bell System would not have been able to take the 
scope of responsibility it had if Western had been separated. How 
these things would have been taken care of, I do not know. They 
would have been bridged somehow, but the effectiveness of our or- 
ganization for the things we have been doing for the military since 
1940 would have been increasingly lowered and a large part of it, the 
design for manufacture and use, would have been lost. 

Mr. Keatina. In the Secretary Lovett memorandum of December 
23, 1952, the statement is made, and this is already in evidence: 

The problem presented when the prosecution of an antitrust case will inter- 
fere with the defense activities in one of our important contractors is not an 
easy one. It involves a direct conflict between two Government policies and 
requires for the resolution of that conflict cooperative action by two separate 
departments. 

Now, that was the situation set forth in that letter. Do you think 
that this cooperation existed prior to that time? Do you have any 
evidence of that? And at the time of the filing of this complaint? 

Dr. Keiiy. Well, there is a record of what happened in this in- 
terval in the case here. The Department of Defense did not get the 
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deferment that it was seeking up to the time Secretary Lovett wrote 
that letter in December. 

Mr. Kratine. And it would appear, would it not, that the Depart- 
ment of Justice was proceeding in the prosecution of the case inde- 
pendently of any views which the Department of Defense expressed 
to it? 

Dr. Ketziy. Well, so far as I know. I don’t know how active they 
were in preparation. But we were not doing anything ourselves in 
preparation. 

Mr. Keatine. Would it be fair to say that after 1953 at least there 
was some consideration given to the defense impact of this litigation ¢ 

Dr. Ketiy. There must have been. 

Mr. Keatinc. Do you question the desirability from the viewpoint 
of national interest of at least attempting to accommodate our anti- 
trust and our national defense objectives ¢ 

The Cuatrman. I don’t think the gentleman is qualified to answer 
that question. He is not a lawyer. He has admitted he is not a 
lawyer. He is an expert in scientific endeavors. 

Next question. 

Mr. Keatinc. Well, I am a lawyer and I will say categorically 
that I think our antitrust and national defense objectives should be 
accommodated so far as possible. 

The Cuatrman. Then Congress had better change its statutes be- 
‘ause Congress has no exceptions. 

Mr. Miter. I hope that will be a result of these hearings. 

The CHarrman. Maybe it will. Maybe something like that should 
develop. I don’t know. But until it does, that is not the case. 

Mr. McCutiocn. Mr. Chairman—— 

The CHatrMAn. Yes, sir. 

Mr. McCuttocu. Is that the history of the acts of Congress during 
World War II and thereafter / 

The CHarrmMan. The question is whether antitrust laws were op- 
erative during time of emergencies and there were no exceptions to 
the antitrust laws. We have had a number of laws which were 
passed—the Small War Plants Act for instance—which, I think, did 
exempt certain activities, but they were specific and well-defined. 
But there is nothing like that in the general fabric of our antitrust 
laws. It is up to Congress to do that. 

Mr. McCvitocu. Yes: I do not wish to pursue this too far, but 
if I understood the chairman correctly, I believe the record might 
confuse some of us. 

As I recall, and I was not in Congress at the time, but from reading 
later on, there were some suspensions of the effect of the antitrust 
laws of the United States in many areas, and we did that not only 
during World War IT, but we did it during the emergency thereafter 
and certainly several times during the Korean conflict, whatever you 
want to call it. 

The Cuarrman. If I remember correctly, there were some suspen- 
sions during World War IT, but this is the only case on record where 
Secretary Lovett, or any Secretary of Defense, asked for a suspension 
during the Korean emergency. 

Mr. Keatine. Mr. Cox was in Government service at that time. 
Perhaps he could shed light on this. 
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The CuHatrman. I think we have pursued the matter enough. 

Go ahead to the next question. 

Mr. Keatine. I think it would be helpful to have Mr. Cox’ views. 

The CuHairmMan. Next question. We will have your question looked 
up by counsel. 

Mr. Keatina. If the Chairman doesn’t care to hear Mr, Cox’ 
views—— 

The Cuatrman. I would like to hear Mr. Cox at any time, but not 
now. 

Mr. Cox. I would be glad to be of any assistance to the committee 
when the chairman decides I can be. ' 

The CHarrMan. Next question. 

Mr. Keating. Apparently, being shut off on that line of inquiry, 
Dr. Kelly, I want to turn to another subject. 

Your memorandum attached to the March 7, 1952, letter indicates 
that this injunction sought by the Government, and I quote— 
deprived the A. T. & T. Co. of the revenues which are now a principal source 
of funds for the operation of the laboratories. 

Would you explain what you meant by that? 

Dr. Keity. Yes. As I remember—I can’t keep in the legal phrase- 
ology, but as I remember, some of the things that the complaint 
asked the court to order, one was that no revenues from the operating 
companies be supplied to A. T. & T. to operate the Bell Labs. Or in 
substance that was it, and this is what was referred to. 

Mr. Keatinea. Do you as a scientist have any views to help us as 
legislators as to what the national policy should be to reconcile the 
conflicts that arise between the antitrust activities of the Department 
of Justice and defense and similar activities of the Military Estab- 
lishment ? 

The CuarrMan. Will you repeat that question ? 

(The question was read.) 

The Cuairman. It is really the same question in a different form, 
but since the gentleman is so persistent and likes to toy with this, I 
will let him have his plaything. Go ahead. 

Dr. Ketiy. Well, I don’t know how specific I can be. I can give 
my views on that kind of thing. It is my personal view that our 
Nation is faced with a threat of a kind that it has never had that 
requires the maximum of strength and zealousness if we are to meet 
that threat that is becoming increasingly evident and I think it is a 
part of self- vor tae to do anything internally that utilizes the 
full strength of the Nation to meet that. 

Now, then, when you try to take the next step and have me interpret 
that philosophy in aoe of legislation, I just « don’ ‘t think I am enough 
of an ex ‘pert in that are 

The CHAIRMAN. Do ve believe that a defendant in an antitrust 
suit who is doing highly important defense work should get favorable 
consideration with reference to the operation of the antitrust laws? 

Dr. Kexiy. I believe— 

The Cuarrman. Just because they are doing highly defense work ? 

Dr. Key. I believe that when the efforts, as is clearly demon- 
strable in this case, of the people that are doing and leading vital 
military work are going to be taken off that to defend an antitrust 
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suit, then I think in accord with that general philosophy of mine 
that that should not happen. 

The CHatrMan. You mean that a company that does acute de- 
fense work should be exculpated from all wrongdoing and be freed 
from operation of the statutes of the United States? 

Dr. Keiiy. The operation 

The CuarrmMan. How far would you go on that ? 

Dr. Keity. The position that we took with Mr. Lovett was that 
there should be no interference by our preparing for the antitrust 
action during the emergency. Later, in the next administration, 
there was a public announcement by the Attorney General that he 
was going to clear up this docket and then the procedures of my 
company were in accord with that of seeing if this could be cleared 
from the docket by the regular procedures. 

The CHarrmMan. Yes, but there is a difference with reference to 
Mr. Lovett. You tried to get only a postponement for your company 
which did this highly exceptional defense work. When it came to 
Secretary Wilson, you wanted more than that. You asked for a 
final disposition. 

Dr. Keiiy. As soon as the Attorney General said he w as going to 
act, on these cases in the way that he said, then the company’s position 
in regard to that case was to follow that up, as I take it, and try 
to dispose of it on those terms, and the question—with it being evident 
then that this emergency was a way of life—the question before the 
Department of Defense was the value to them of this integrated setup 
in the defense of the country. 

The Cuarrman. Go ahead. 

Mr. Keatina. Dr. Kelly, are you familiar with a letter from Arthur 
M. Marin to the Attorney General, dated May 26, 1955, with reference 
to the pending case ? 

Dr. Ketiy. No, I am not. 

Mr. Keating. Do you know who Mr. Marin is? 

Dr. Ketry. No. 

Mr. Keatinc. The letter indicates that he is the national chairman 
of an organization representing 5,200 professional engineers one scien - 
tists employed by the Western Electric Co. throughout the Nation. 
Does that refresh er recollection at all ? 

Dr. Ketiy. No. I don’t remember his name or anything about this. 

Mr. Keatinc. Do you happen to know the formal name of this 
group? 

Dr. Ketry. No. 

Mr. Keatinc. Perhaps Mr. Moulton would like to say. 

Mr. Movtron. That is the council—CWETE. 

Do you have that letter? Itisa union. It isa union of engineers in 
the Western Electric Co. I will give you the full name in a moment. 

Mr. Keatine. Give me the name of the organization ? 

Mr. Movtton. Yes. Council of Western Electric Technical Em- 
ployees. 

Mr. Keatina. This letter states—I will offer the letter in evidence 
in a moment: 





on an overall engineering basis the proposals made by the United States Gov- 
ernment would not serve the best interests of the public. 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2069 


Do you know of any similar group of engineers or other scientifi- 
cally trained people who have ever expressed disagreement with this 
position? Do any one of you gentlemen know of an 

Dr. Ketiy. I know of none. And I don’t know oF this. 

Mr. Price. No. 

The CuHarrman. Whosigned that letter, Mr. Marin? 

Mr. Keatina. Mr. Marit -a-r-i-n. 

The CuarrmMan. Who is he? 

Mr. Keatine. The national chairman of the organization—what do 
you call it? 

Mr. Mouton. Council of Western Electric Technical Engineers. 
The Cuarrman. Are they associated with the AFL-CIO? 

Mr. Moutron. I believe they are unassociated. 

The Cuarrman. A company union ? 

Mr. Mouton. No. 

The Cuoarrman. What is it—an independent ? 

Mr. Moutton. Independent. 

The CHarrman. Are you sure it is not a company union ? 

Mr. Moutrton. Absolutely. 

The CuHatrMAN. You do know about this union’s activities? 

Mr. Moutton. I know that they are a union which represents tech- 
nical employees of Western Electric. 

The CHarrMan. How many members are there in the union? 

Mr. Moutton. The correspondence indicates that at that time there 
were 5,200. 

The Cuatrman. And do you know whether this letter of Mr. Marin, 
the national chairman, was the result of a conclave of the members of 
this union, or was it just his own opinion or what ? 

Don’t you see—maybe we should have Mr. Marin here if we are 
going to offer a letter. 

Mr. Moutton. I don’t know anything—— 

Mr. Keatiya. This is my next question. I was going to ask the 
chairman whether he was going to—— 

The Cuatrman. I don’t know. You raised the question. 

Mr. Keratine. No, I didn’t. In view of this letter of May 26, 1955, 
Mr. Marin ought to be a witness. 

The Cuarrman. Is Mr. Marin a lawyer? 

Mr. Moutrton. I don’t know. 

The Cuarrman. You don’t know what he knows or doesn’t know 
about this eet do you? 

Mr. Mouton. I do not, sir. 

The Cuarrman. So that we, simply on pure speculation, should 
call witnesses in because they expressed some opinion one way or 
another? Iam not conducting hearings like that. 

Mr. Keattne. You just suggested calling him here yourself. 

The CuHatrmMan. No, I didn’t say I suggested. I said if you are 
going to pursue the matter any further we would have to question 
him. 

Mr. Keating. Right. 

The Cuatrman. I don’t know whether you are going to pursue 
this any further. 

Mr. Keating. I offer in evidence a letter from Mr. Marin to you. 

The CuHatrMan. Let the letter speak for itself. It will be accepted. 
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(The document referred to follows:) 
May 26, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D.C. 


My Dear Mr. CELLER: We understand that Mr. Stanley N. Barnes, Assistant 
Attorney General for the Department of Justice, mentioned to you in a subcom- 
mittee meeting on May 12 that the Department of Justice is presently consid- 
ering the antitrust suit filed against the Western Electric Co. and the American 
Telephone & Telegraph Co. 

Our organization represents 5,200 professional engineers and scientists em- 
ployed by the Western Electric Co. throughout the Nation and we have had 
opportunity to carefully study the charges made by the Government. We are 
of the opinion that such charges are unfounded and substantially without 
merit. Approximately 500 of our engineers live in New York City, many of 
whom are your constituents. 

It has become apparent to us that the proposal by the United States Govern- 
ment regarding the Western Electric Co. would not serve the best interest of 
the public. If necessary, we wish to be afforded the opportunity to give you 
additional information in this regard. 

Yours very truly, 
ARTHUR M. Marin, National Chairman. 


Mr. Keatinea. I would like to read it. 
My Dear Mr. CELLER— 
this is dated May 26, 1955. 


We understand that Mr. Stanley N. Barnes, Assistant Attorney General for 
the Department of Justice, mentioned to you in a subcommittee meeting on May 
12 that the Department of Justice is presently considering the antitrust suit filed 
against the Western Electric Co. and the American Telephone & Telegraph Co. 


This is the first time that you have been brought into this here, Mr. 
Chairman. 

Continuing reading the letter: 

Our organization represents the 5,200 professional engineers and scientists 
employed by the Western Electric Co. throughout the Nation and we have had 
an opportunity to carefully study the charges made by the Government. We 
are of the opinion that such charges are unfounded and substantially without 
merit. Approximately 500 of our engineers live in New York City, many of 
whom are your constituents. 

That is, they live in Brooklyn. That is interpolated. 

Now, continuing to read: 

It has become apparent to us that the proposal by the United States Govern- 
ment regarding the Western Electric Co. would not serve the best interest of 
the public. If necessary, we wish to be afforded the opportunity to give you 
additional information in this regard. 

Yours very truly, 
ARTHUR M. MARIN, 
National Chairman. 

I think he should be given that opportunity. 

The Cuatrrman. May | ask you this. Do you agree with that state- 
ment of Mr. Marin that— 


We are of the opinion that such charges are unfounded and substantially wth- 
out merit. 

Mr. Keartine. Certain parts of the charges, insofar as I know. I 
can’t prejudge this whole hassle at this time. 

The Cuatrman. If you agree 





Mr. KearTIna. Certainly the Attorney General thought some of 
the charges were unfounded. 
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The Cuairman. Then don’t you think that if you agree with that 
statement that the case should have been dismissed outright ¢ 

Mr. Keatina. Not necessarily. All the charges weren’t necessarily 
unfounded. 

The Cuarrman. Do you not agree with the statement ‘ 

Mr. Keatine. I don’t know what I would have done. 

The Cuarrman. Let me ask a question? I don’t want to put you on 
the stand. 

Mr. Keatine. That isall right. Iam glad—— 

The CHarrMan (reading) : 

We are of the opinion that such charges are unfounded and substantially 
without merit. 

Here is a man who apparently is the head of a union, a company 
union ¢ 

Mr. Moutron. No. 

Mr. McCutxocu. There is no evidence—— 

The Cuatrman. I withdraw that. An independent union. For all 
we know, it may bea company union. We don’t know. 

Mr. Mouton. I can testify very distinctly, they are not. 

Mr. Keatine. These are professional engineers and scientists. 

The CuHarrman. He put a self-serving declaration in the record. 
He says: 

We are of the opinion that such charges are unfounded and substantially 
without merit. 

That means this case should have oa dismissed right out of hand. 
Mr. Keatine. Maybe it should. don't know. If it should have 
been dismissed, and the Attorney General did a pretty good job for 
the United States Government in getting the settlement that he 

did—— 

The Cuatrman. The date of this letter is May 26, 1955. That is 
before the disposition of the case and the date of the consent decree. 

Mr. Keatinc. It shows he was conferring with you about the kind 
of decree to enter into right in the letter. He says here that you were 
in a huddle with Mr. Barnes, the Assistant Attorney General, about 
settling this case. That is the first time your name has been brought 
into this in any wa, 

The CuHairman. I don’t know this gentleman. He wrote me this 
letter, but as I said before, we can’t have everybody who writes letters 
to us appear as witnesses in these proceedings. We would be here— 
we would go on like Tennyson’s brook—forever. 

Mr. Keating. Did the chairman write back denying he had been 
in conference with Stanley Barnes? 

The Crareman. I don’t have to write back to ever yone. Further- 
more, this man was not referring in his letter to a conference, but to 
a public hearing before this subcommittee at which Judge Barnes testi- 
fied. 

Mr. Keatine. Was the chairman in conference with Attorney Gen- 
eral Barnes about the settlement of this case ? 

The CHarrman. Next question. 

Mr. Keating. Well, if you decline to answer, I will respect your 
privilege. 
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Now, the next is a letter from this Mr. Marin to the Attorney Gen- 
eral dated the same day as he wrote about the alleged conference be- 


tween the chairman and Assistant Attorney General Barnes. 

The CHarrMaAn. Where is there any reference whatever to a con- 
ference ? 

Mr. Keating (reading) : 


We understand that Mr. Barnes * * * mentioned to you in a subcommittee 
meeting * * *. 


The CuarrMan. That was a public hearing. 

Mr. Keatine. Well, I don’t know 

The CHatmrman. You were there yourself. Why didn’t you ask 
questions, make remonstrances, or make some comment? Barnes was 
there and you were there. 

Mr. Keattne. Then you do admit he talked with you about 
settling 

The CHarrMan. He didn’t talk to me at all. I wouldn’t know the 
man, if I stumbled over him. 

Mr. Keatine. Barnes? 

The CHarrRMAN. Barnes, yes. He appeared as I have said at a hear- 
ing before us. He was asked questions. You might see the record 
and see what questions were propounded to Mr. Barnes. You might 
get a surprise if you read the questions and answers. I suggest you 
read them. They will be put in the record at this point. 

Mr. Keatine. Good. 

(Excerpts from hearings before Antitrust Subcommittee, House 
Committee on the Judiciary on Current Antitrust problems, pt. I, 
serial 3, 84th Cong., 1st sess., pp. 280, 281, 340, and 341, May 12 and 13, 
1955 :) 


Now, 6 years ago in 1949 the Attorney General filed a suit against the 
American Telephone & Telegraph Co. to compel it to divest itself of Western 
Electric Co. ; that is correct, is it not? 

Mr. Barnes. That is correct. I do not have the exact date in mind, but I 
think that is right. 

The CHAIRMAN. Now, is the theory of that case that the A. T. & T. buys vir- 
tually all of its equipment from Western Electric Co., which thus forecloses a 
substantial market to competing telephone manufacturers? Is that the gist of 
the complaint? 

Mr. BaRNES. Well, that is one of the factors in it, certainly. 

The CHAIRMAN. Do I understand that the Department of Defense has been 
trying to have you drop that suit? 

Mr. BaRNeEs. I do not think that I could answer that question directly, Mr. 
Celler. I will say that there are defense implications which have been brought 
to my attention by various governmental agencies, security matters which do 
have an effect upon the celerity with which the case can be handled. 

The CHAIRMAN. Is it your purpose to give clearance to the operations of the 
Western Electric and the A. T. & T. under the provisions of the Defense Pro- 
duction Act? 

Mr. BARNES. May I have that again? Could you read the question again, 
Mr. Reporter? 

(Question read.) 

Mr. BARNES. I have no such purpose at the present time. 

The CHAIRMAN. What is the present status of the case? 

Mr. BaRNES. Well, we have spent, I would say, probably 15 days thus far 
this year in negotiations looking toward possible settlement of the case. I am 
speaking now about top-level conferences and not upon the many, many more 
hours of work on the case by staff. 

The CHAIRMAN. Judge, yesterday I asked you about the status of the American 
Telephone & Telegraph Co. suit, and you said that there are defense implications 
to that action. Would you care to elaborate on your answer? 














CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2073 


Mr. Barnes. I do not believe I can, Mr. Chairman. 

The CHAIRMAN. Does that mean the Defense Department is seeking or did 
seek in any way to have the case stopped? 

Mr. Barnes. I can say, in direct answer to that question, ‘No.’ 
I cannot go beyond that answer. 

The CHAIRMAN. I gather from your testimony that you are now undertaking 
consent-decree negotiations with the A. T. & T.; is that correct? 

Mr. BaBnEs. I stated yesterday that within this year there have been numerous 
conferences looking toward the possibility of a consent decree. 

The CHAIRMAN. Would you say that that is the result of the intercession of 
the Department of Defense? 

Mr. BARNES. Not at all. 

The CHAIRMAN. In your negotiations leading up to a possible consent decree, 
are you insisting upon relief which was requested in the complaint, namely that 
A. T. & T. be required to divest itself of Western Electric? 

Mr. BaRNES. I do not believe that I can discuss the details of any possible 
consent decree that has not yet come into being. 

The CHAIRMAN. Well, you believe, of course, otherwise you would not bring 
a complaint, that there was a violation of the antitrust laws? 

Mr. Barnes. I did not bring the complaint, sir, in the first place. I believe 
that there are many substantial antitrust problems involved that will have to 
be determined. Otherwise, when we reviewed the case, I would have dismissed 
it had I thought there had been no merit to it. 

The CHAIRMAN. Well, in that case the Western Electric Co. is the sole supplier 
of telephone equipment to the A. T. & T., to the exclusion of all other suppliers ; 
isn’t that correct? 

Mr. BARNES. I do not think that is an absolute, sir, but it is pretty close to 
the factual situation. 

The CHAIRMAN. Would you not say that in a case of that sort there was a 
violation of the Sherman law ? 

Mr. BarNEs. As I said, Mr. Chairman, if I had thought there would have been 
no violation involved in the suit when we reviewed it, as I did each case that 
was pending at the time I took office, I would have dismissed the action. That 
I did not do. 

The CHAIRMAN. Well, is it possible that there may be something short of di- 
vestiture of Western Electric from under the mantle of the American Telephone 
& Telegraph Co? 

Mr. Barnes. I do not even know that any consent decree is possible. If a con- 
sent decree is possible, it would be the wildest conjecture for me to contemplate 
what might possibly be in it. 

Mr. KEaTING. Isn’t this a matter that is now in negotiation? 

Mr. BarRNEs. Yes; that is why 

Mr. KEaTING. A pending action? 

Mr. BARNES. That is why I refuse to discuss it. 

Mr. KEATING. In our Subcommittee To Investigate the Department of Justice, 
which was designed primarily for the purpose of investigating what was going on 
in the Department of Justice, we at all times refrained from discussing publicly 
any pending suits because of the fact that it might be injurious to the interests of 
the United States Government if it was made public what the issues were as be- 
tween them and defendants who were then charged with violations. 

Mr. BaRNEs. That is correct. 

Mr. KeatTinea. I think it would be very unfortunate to force the Attorney General 
in any way to disclose his hand with regard to any of these pending suits. 

Mr. BaRNEs. I might say 

The CHAIRMAN. Of course, there is—excuse me; go ahead. 

Mr. BaRNEs. I might say that the mere fact that consent negotiations take 
place, there should be no inference drawn that there is to be any consent decree. 
In almost every lawsuit at one time or another there is a little conversation back 
and forth between the parties as to whether there is any possibility of disposing 
of it. 

The CHAIRMAN. I recognize the principle laid down by the distinguished gentle- 
man from New York and I want to respect it always, but there are exceptions to 
every rule. 

This was a case that was started over 6 years ago. It was started in the pre- 
vious administration. Very little was done in the previous administration. I do 
not know what is being done now, and I believe that is an exceptional case, and 


I am afraid 
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Congress should know something about this delay and what is the situation that 
is now developing; otherwise I would be happy to subscribe to the principles 
announced by the gentleman from New York. 

Mr. Barnes. I think I should add just one thing, that we are slowly, because 
it is a mountainous case, preparing the case for trial. 


Mr. Keatina. Mr. Chairman, I offer in evidence the letter dated 
May 26, 1955, from Mr. Arthur M. Marin, national chairman, to the 
Attorney General, Mr. Brownell, the same day that he wrote to the 
chairman. 

The CHatrMan. To Mr. Brownell? 

Mr. Kratine. The Attorney General, that is right, May 26, 1955, 
with reference to this case. 

The CuarrMan. I don’t mind. Put it in the record. 

(The document referred to follows:) 

May 26, 1955. 
Mr. HEBERT BROWNELL, 


Attorney General, 
Department of Justice, Washington, D. C. 


Dear Mr. BrowneE.L_: The May 13 issue of the “New York Times” had a report 
by Assistant Attorney General Mr. Stanley N. Barnes to the effect that the 
Department of Justice is presently considering the antitrust suit case against 
the Western Electric Co. and the American Telephone & Telegraph Co. This 
statement was made by Mr. Barnes before the House Judiciary Committee, under 
the chairmanship of the Honorable Emanuel Celler of New York. 

Our organization represents 5,200 professional engineers and scientists em- 
ployed by the Western Electric Co. throughout the Nation and as a professional 
group we have made a thorough study of the charges filed by the United States 
Government against the Western Electric Co. Our considered opinion is that 
such charges are substantially without merit and we would like to have the 
opportunity to present our views before the Justice Department, if such testimony 
is desirable or required. 

Our conclusions are not based on superficial analyses, but strictly on the un- 
challengeable fact that on an overall engineering basis the proposals made by 
the United States Government would not serve the best interest of the public. 
Professional engineers and scientists do not take lightly the charges made by 
the United States Government, yet at the same time we cannot stand by and 
see decisions which are unwise from a scientific and engineering viewnoint sub- 
mitted as a solution to an alleged problem. If the proposals made by the United 
States Government regarding the antitrust suit against the Western Electric 
Co. and American Telephone & Telegraph Co. were to materialize, the cost of 
the product to the public would substantially increase and the quality would 
be decreased. This is. of course, a sweeping statement and one that requires 
buttressing bv engineering and scientific facts. For that reason, we would like 
to be granted the opportunity to present our views in this regard before a de- 
cision is made by the Department of Justice. 

Yours very truly, 
ARTHUR M. Marin, National Chairman. 


Mr. Keattinea. I would like to read the letter : 


The May 13 issue of the New York Times had a report by Assistant Attorney 
General Mr. Stanley N. Barnes to the effect that the Denartment of Justice is 
presently considering the antitrust suit case against the Western Electric Co. 
and the American Telephone & Telegraph Co. This statement was made by Mr. 
Barnes before the House Judiciary Committee, under the chairmanship of the 
Honorable Emanuel Celler, of New York. 

Our organization renresents 5.200 professional engineers and scientists em- 
ployed by the Western Electric Co. throughout the Nation and as a professional 
group we have made a thorough study of the charges filed by the United States 
Government against the Western Electric Co. Our considered opinion is that 
such charges are substantially without merit and we would like to have the 
opportunity to present our views before the Justice Department, if such testimony 
is desirable or required. 

Our conclusions are not based on superficial analyses, but strictly on the 
unchallengeable fact that on an overall engineering basis the proposals made 
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by the United States Government would not serve the best interest of the public. 
Professional engineers and scientists do not take lightly the charges made by 
the United States Government yet at the same time we cannot stand by and see 
decisions which are unwise from a scientific and engineering viewpoint submitted 
as a solution to an alleged problem. If the proposals made by the United States 
Government regarding the antitrust suit against the Western Electric Co. and 
American Telephone & Telegraph Co. were to materialize, the cost of the product 
to the public would substantially increase and the quality would be decreased. 
This is, of course, a sweeping statement and one that requires buttressing by 
engineering and scientific facts. For that reason, we would like to be granted 
the opportunity to present our views in this regard before a decision is made by 
the Department of Justice. 
Yours very truly, 
ARTHUR M. Marin, National Chairman. 

There is a notation on here, on both this letter—no, just on this 
letter—of copies to certain other gentlemen. I am not familiar with 
theirnames. I don’t know who they are: 

The CHatrMan. From whom did you get that letter? 

Mr. Keatine. Out of your files. 

The CuarrMan. You got it out of our files.. Mr. Maletz, where did 
you get that letter ? 

Mr. Matetz. This was a letter that was made available to the sub- 
committee staff by Mr. Cox, counsel for A. T. & T. 

The CHairMAN. So this independent union supplied the telephone 
company with its correspondence with the Attorney General; is that 
correct, Mr. Cox? 

Mr. Cox. These letters were in the files of the telephone company 
and since they bore on the negotiations—— 

The Cuarrman. How did they get into your files? Did Mr. Marin 
send you copies ? 

Mr. Moutton. All I can say on that is that they came to my atten- 
(ion sometime after their date and they presumably were given to 
some member of the Western Electric by some member of the union. 
That is all I know about it, and I made inquiry to determine whether 
they had been in any way inspired because I was very much interested 
in that, inspired by anybody in Western Electric, and they were not. 

Mr. Keatine. It is very important, Mr. Moulton. Did yt know 
anything about this letter being sent by these scientists and engineers 
that applied to Western Electric before they sent it? 

Mr. Moutton. No; I made specific inquiry on that because I would 
not have liked to have felt that any of this was inspired 

The Cuarrman. May I ask the gentleman from New York, do you 
think it is usual and proper procedure for a union to communicate 
its views of this sort to an Attorney General who is considering dis- 
position of acase? Iam just asking for information. 

Mr. Keatina. Well, the gentleman from New York would claim 
7 privilege on a question like that, like he did a minute ago. But 

I don’t have any hesitancy in saying so. I think it is proper for 
anyone connected with a company to write the Attorney General. It 
is not influencing the court decision as to national defense considera- 
tions which they feel are important, and I don’t think this union did 
anything 1 improper in addressing this letter to the Attorney General. 

Mr. McCutxocn. I might say, Mr. Chairman, that I was taught 
hack in the seventh or eighth grade that a citizen had a right to peti- 
tion his Government on any matter of public concern. 

The Cuarrman. Iam only asking for information. 
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Mr. McCutiocn. That is my opinion. I think that a man, a citizen 
of the United States, has a right to address a letter to the Attorney 
General of the United States on any matter that affects the welfare of 
his country. 

Mr. Mittrr. Mr. Chairman, will you yield on that point to me? 

The CHarrMan. Yes. 

Mr. Miter. It is also true, isn’t it, Mr. Chairman, I received and 
I am sure that everyone on this committee has received letters over 
the past 3 or 4 weeks from members of the smeltering union and other 
unions with regard to certain provisions of the reciprocal trade bill 
which they feel are detrimental to their particular industry and the 
industry they work for. I see nothing unusual at all about communica 
tions from unions relative to Government actions which are detri- 
mental to the members of the union. 

The Cuarrman. I am not saying there is anything wrong or right. 
Tam asking for an opinion. 

Mr. Keatinc. Sometime after this letter by Mr. Marin to the At- 
torney General and to Chairman Celler, you had a talk with Judge 
Barnes of which there is a memorandum in the files, I see, dated Sep- 
tember 23, 1955. 

Do you recall that conversation, Mr. Moulton ? 

Mr. Moutton. I do. 

Mr. Keatine. And in that conference you were asking about what 
had happened since your last conference, I take it, and do I under- 
stand that Judge Barnes interrupted to say, “We had your engineers 
in yesterday?” and you said, “What engineers?”, and made a note, 
“He must be referring to the union (CWETE).” That is that long 
name you gave me. 

He said he didn’t know if they were the union, but that they were certainly 
vocal. I said that he was to understand that that was none of our doing and that 
all we knew about it was that we had received a copy of a letter from CWETE to 
the Department sometime ago. 

Ts that a correct statement ? 

Mr. Movtron. That is a correct statement. 

Mr. Keating. You made a note of that in your file at the time. 

Mr. Mowvtron. Yes, sir. 

Mr. Keatine. Dr. Kelly, what do you think the effect on the cost 
of telephone service to the consumers would have been if this system 
would have been broken down? 

Dr. Keiiy. There is no question in my opinion, and I think it would 
have been proven if it came to trial, that cost of service would be in- 
creased and the quality of service w ould be less, lower. 

Mr. Keatine. Could you roughly 

The Cuairman. What is the dividend your company is paying out ? 
What isthe A. T. & T. paying out ? 

Dr. Ketiry. A. T. & T. pays $9 per common share, which it has been 
paying since 1922, I believe. 

The Cuarrman. I see. And what is the total net income of the 
A. T.& T. now? 

Dr. Ketiy. Gosh, I don’t carry such figures in my mind. 

The Cuairman. I don’t think, then, ‘the questions as to what the 
consumer would save or wouldn't save are relevant to these proceed- 
ings because we have to get into all these matters. 
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Mr. Keatino. Well, I think it is pretty important if we are going 
to castigate the Justice Department. 

The CuarrMan. Nobody is castigating anybody. 

Mr. Keartine. You castigated in the beginning of this hearing and 
you castigated in the Congressional Record and previous public state- 
ments the present Justice Department. 

The Cuairman. We haven't castigated anybody in these proceed- 
ings. You castigated a lot of people. I would hate to show you 
the length and extremes to which you have gone. However, this is 
a proceeding to determine the development of a consent decree, and 
what happens before a consent decree is entered into. 

I am going to rule on that question and strike out the answer. 

Mr. Keatine. It is very important, Mr. Chairman, for this com- 
mittee to be advised in determining whether the Justice Department 
made a provident settlement here whether, if, the Department had 
gone to the extremes that the chairman thinks they should have gone 
to, it would cost the consumers more for their monthly telephone bill. 
I can’t think of anything more important to our consideration, and 
here we have the man best qualified to answer that question. 

The Cuatrman. How is Dr. Kelly qualified to answer that question ? 

Dr. Ketiy. I couldn’t answer as to how much more, Mr. Celler, but 
I do know that the costs of the equipment—— 

The Cuatrman. Don’t answer the question. 

Dr. Keiiy. All right. 

Mr. Keating. The Chairman has asked the question. 

The CHairmMan. The question will not be answered. The question 
will be withdrawn. 

Next question ? 

Mr. Keatine. Can you estimate, Dr. Kelly, the increased costs in 
dollars and cents of the average person’s monthly telephone bill? 

The Cuarrman. Don’t answer the question because the question 
is—— 

Mr. Keatine. I have separated these. 

The Cuairman. Dr. Kelly couldn’t answer that as to my telephone 
or yours or John Q. Public’s telephone bills. The question is out of 
order. 

Mr. Keatine. It would have been greater. 

The Cuairman. That is what you say. Strike out the question. 

Mr. Keatine. It would have been greater; wouldn’t it? 

The CHatrRMAN. Don’t answer. Strike out the word “greater.” 

The question is out of order. 

Mr. Keatine. I am going to rephrase the question, Mr. Chairman, 
in an effort to make it in better order. 

Dr. Kelly, wouldn’t you as a consumer of telephone service prefer 
to not have these companies divorced ? 

The Cuairman. The question is out of order. Next question. 

Mr. Keatinc. Well, I take serious exception, Mr. Chairman, to the 
unwillingness of the chairman to receive any evidence here as to the 
propriety of this decree from the point of view of Mr. and Mrs. John 
(. Public who have to foot their telephone bills, and if there is evi- 
dence that can be brought out that the separation of these two com- 
panies would have brought about larger telephone bills, I think that 
Is proper evidence. I can’t think of anything more highly important 
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to our inquiry here, if we are going to look out for the people of the 
United States. 

The CHatrMAN. Next question. 

Mr. Keatine. Judge Barnes has testified in a previous hearing about 
this same case before the Small Business Committee as follows 

We do not conceive that to be the purpose of the antitrust laws to develop a 
theory to the expense of practical dollars and cents in the ultimate good to the 
consumer. 

Do you agree with that view ? 

Dr. Ketxy. Would you read that question ? 

(Mr. Keating’s statement was read by the reporter. ) 

Dr. Kerry. I have no expertness in this area. I see nothing—I 
just don’t feel I am competent to—— 

Mr. Keating. Which do you think should take priority ? 

The Cuarrman. The gentleman 

Mr. Kratina. Development of a theory, or the practical dollars and 
cents in the ultimate—— 

The Cuatrman. The gentleman says he has no competence to an- 
swer a question likethat. That ought to satisfy 

Mr. Keatine. Isn’t the chairman willing to let him answer? 

The Cuatrman. I am willing to let him, but he says he has no com- 
petence. I think he is sincere—— 

Dr. Ketxy. I think of this as a professional competence situation. 
I have a citizen’s feeling, but I say I have no professional competence 
in questions of this sort. I think the practical consideration of the 
dollars and cents, if it doesn’t violate laws, is important. 

Mr. Keating. Would it be fair to conclude that the original com- 
plaint in this case did develop a legal theory which would have in- 
creased the expense of telephone service to the consumer ? 

The CHarrman. The gentleman is not an expert on the question. He 
said he is not a lawyer even. 

Mr. Keatinc. He knows—— 

The CHatrMan. He says he has no expertise on this subject. 

I don’t think 

Dr. Ketry. I already testified that I firmly believe if there was a 
separation, the telephone service would suffer and costs would go up. 
I couldn’t say quantitativ ely. 

Mr. Keatine. Separation would affect the quality of service? 

Dr. Keiiy. Yes, sir. 

Mr. Keatinc. Adversely ? 

Dr. Ketiy. Adversely, and on cost. 

Mr. Keatine. In summary, then, is it your view that the relief 
prayed for in the complaint in this suit would have had grave con- 
sequences for the national security and would have increased the cost 
and quality of telephone service to the consumer ¢ 

Dr. Ketty. That is my sincere belief; yes. 

Mr. Keattne. Increase the cost and decrease the quality. 

Dr. Ketty. That is right, quality of service. 

Mr. Keatine. That is all. 

Mr. Maerz. Mr. Chairman, I have 1 or 2 questions. 

Dr. Kelly, you said that separation of Western Electric from the 
Bell organization would, in your judgment, have increased the cost 
of service? 
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Dr. Ketiy. That is right. 

Mr. Materz. Certainly the Department of Justice—— 

Mr. Miuter. That was the question he wasn’t allowed to answer. 

The CHarrMan. Yes, he did answer. I allowed it. 

Mr. Maerz. Certainly is it not correct that the Department of 
Justice prior to 1953 did not share your opinion ? 

Dr. nies: Well, the allegations in the complaint of 1949 would 
certainly lead you to believe that they didn’t think so. 

Mr. Matetz. In other words, the Department of Justice, prior to 
1953 thought that the separation would reduce telephone costs; isn’t 
that correct / 

Dr. Ketty. The only position I know, documentary position, is 
that of the complaint, and certainly from the complaint you would 
be sure they didn’t think that. 

Mr. Maerz. All right. Thank you. That is all I have. 

Mr. McCuttiocn. I would like to ask this question. Does the com- 
plaint in so many words say that? 

Mr. Matetz. Yes. 

May I proceed with Mr. Price, Mr. Chairman ? 

The CHAIRMAN. Yes. 

Mr. Maerz. I have no further questions of Dr. Kelly. 

Mr. Mitier. Does that mean Dr. Kelly after today is not re- 
turning? 

The CHarrMaAn. Yes. Weare finished with you. 

Mr. Miuter. I didn’t realize that. May I ask a question now? 

The CuarrmMan. Yes, certainly. 

Mr. Miter. Dr. Kelly, on the question of this defense effort of the 
Western Electric in the A. T. & T. system, you have stated that all 
along it was your opinion and it is your opinion now that to have 
forced the trial of this lawsuit from its pendency up through the 
emergency of Korea would have seriously hampered the efforts of 
the personnel of the A. T. & T. in its defense efforts; is that right? 

Dr. Ketiy. That is correct. 

Mr. Minier. And I take it that that was the opinion that you ex- 
pressed to the Secretary of Defense, Mr. Lovett, and to the Secretaries 
of the Army, Navy, and Air Force at that time? 

Dr. Kexty. That is correct. 

Mr. Miter. And I take it that you were successful in convincing 
them of that fact because, as a matter of fact, all during that period 
of 1949, 1950, 1951, and 1952, Mr. Lovett and Mr. Pace and Mr. Fin- 
letter and Mr. Kimball wrote a communication and stood behind a 
communication to the effect that to force a trial of the lawsuit would, 
as a matter of fact, in their judgment—not in yours, but in their judg- 
mnet—seriously affect and hamper the defense contributions made 
by your company / 

Dr. Ketiy. Their combined letter of March 20 stated that, and 
Secretary Lovett, successively with the succeeding Attorneys General, 
pushed that point of view, yes. 

Mr. Miuier. And, as a matter of fact, it is true that subsequently 
Secretary of Defense Wilson and Deputy Secretary of Defense, Mr. 
Kyes, and others then in the Defense Department, were of the same 
opinion ¢ 

Dr. Ketiy. That is correct. 
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Mr. Mitier. And, as a matter of fact, the whole record of this— 
the whole history of this entire proceeding indicates that at no time 
did anyone in the Department of Defense, either under Mr. Lovett 
or under Mr. Wilson, ever feel any different ? 

Dr. Ketiy. That is correct, so far as I know. Everything I know. 
It is entirely correct. 

Mr. Miter. So that as far as the record shows, every one of re- 
sponsibility connected with the defense of the United States, both 
under the Truman administration and under the Eisenhower ad- 
ministrations during the entire pendency of this lawsuit have always 
felt that the trial of this lawsuit would hamper and be disastrous to 
the efforts and contributions made by the employees of A. T. & T. 
system / 

Dr. Keity. That is my understanding of their actions and their 
views; yes, sir. 

Mr. Miter. Now, then, to take one other point of view, it is my 
understanding that the action was instituted during the time that 
Mr. Clark was the Attorney General of the United States. 

Dr. Keuty. I believe that is right, in 1949, I think it was. 

Mr. Miuier. And subsequently he was succeeded by Mr. McGrath: 
is that correct ? 

Dr. Ketxiy. That is correct. 

Mr. Miter. To the best of your recollection. 

Dr. Ketry. Yes. 

Mr. Mixer. And then Mr. Perlman and then Mr. McGranery. Mr. 
Perlman became Acting Attorney General, and then by Mr. Me 
(yranery. 

Dr. Keuiy. Yes, sir, that is correct. 

Mr. McCuutocu. That would be interregnum. 

Mr. Mixter. Yes. 

Now, of course, you never asked for a disposition of this suit under 
Mr. Clark because of the fact that it was instituted by him. Is that 
true? 

The CuHarrman. Why don’t you ask him why he didn’t ask him‘ 
Don’t put the question in the form of an answer. 

Mr. Miter. I will withdraw the question and rephrase it. This 
action, the antitrust action, was instituted by Mr. Clark, the Attorney 
General. 

Dr. Keiiy. That is correct. 

Mr. Mitier. And you did not, or to your knowledge no one of the 
company asked for a disposition or dismissal of this case of Mr. Clark. 
Isn’t that correct ? 

Dr. Keiiy. That is my understanding of what happened, yes. 

Mr. Miuier. Nor of any of his successors. 

Dr. Ketiy. That is true. 

Mr. Miter. In the Democratic Administration. 

Dr. Ketiy. That is correct. 

Mr. Mrizter. Then subsequently in 1953, there was a statement 
by the then Attorney General, Mr. Brownell, to the effect that he was 
going to take another look-see at the pending cases in the Jus- 
tice Department, in the Antitrust. Division, cases which, of course, 
he did not institute, cases which he had nothing to do with, as far as 
the inauguration thereof or the presentation or prosecution thereof 
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up to that point. But it was then for the very first time that you asked 
for consideration of disposition of the case and a possible dismissal. 
Am I correct on that ? 

Dr. Ketiy. It was after that announcement and prior to it in 
January we started to—we initiated an effort with the Department 
of Defense for the deferment. 

Mr. Miuuer. Yes. 

Dr. Ketiy. It was only after the announcement that the attempt 
to get a settlement was initiated. 

Mr. Miuier. So that until that announcement by the Attorney Gen- 
eral was made, you continued to ask for a deferment under the Eisen- 
hower administration as you had in previous administrations. 

Dr. Ketiy. That is correct. 

Mr. Mitier. Until the statement was made by the Attorney Gen- 
eral himself. 

Dr. Ketiy. That is correct. Which I testified to last week. 

Mr. Miter. | have no further questions. 

The Crairman. Dr. Kelly, you are familiar with the complaint 
tiled against the “American Telephone & Telegraph, aren’t you? 

Dr. Ketiy. The complaint of 1949 ! 

The CHarrMAn. Yes. 

Dr. Ketiy. Yes. I read that very carefully at one time. I haven't 
recently. 

The CHarrMan. One of the allegations is that the Western Electric 
Co. has a monopoly on telephone equipment and manufactures and 
sells 90 percent of all telephone equipment throughout the country. 

Dr. Keity. You state a percentage I don’t know. It manufactures 
most of the equipment that A. T. & T. uses, and since A. T. & T. is 
about 85 percent of the telephone industry of the country, I would 
assume the figure is around that. 

The CHatrman. Are you aware of what the budget of the 
A. T. & T. is for expansion last year or the year before? 

Dr. Ketiy. Well, as I remember it, the expansion of this year and 
last year each, suas is, the total plant investment, money in the plant 
investment is over $2 billion each of the years. 

The Cuairman. Do you know what it spends for current expenses / 

Dr. Keuiy. Well, I know that the gross receipts are a little over 
$6 billion. 

The CHarrMAn. What is the net income / 

Dr. Ketiy. I don’t know. That figure I can’t remember. 

The Cuairman,. All right. But you said a moment ago that you 
felt that the consumers’ bill would be affected in some way or another. 
I think you said it would be—— 

Dr. Ketiy. It would be increased, yes. 

The CHatrman. And the quality of service would decrease. 

Do you know what the income from royalties was for A. T. & T.? 

Dr. Ketty. You mean patent royalties / 

The CHarrMAN. Yes. 

Dr. Ketiy. Oh, it is a few million, 4, 5, or 6 million, something 
of that sort. 

The CHARMAN. Very small, isn’t it / 

Dr. Kenny. Yes, sir. 

The CHarrman. Do you know what the income from subsidiary 
companies is? 
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Dr. Keity. No. I do not know. That is all in the public record, 
but I don’t remember. 

The CHairMAN. Not knowing all these things, how could you come 
to a conclusion about a reduction as to charges made to consumers 
for services / 

Dr. Key. On this basis, sir. The companies comprising the Bell 
System, as I think all public service under regulation, are permitted 
to earn a certain return on their investment. I am sure that the cost 
of equipment which is the major part of the investment would be 
greater under a setup of this kind that the Attorney General was 
asking for than under the present setup. 

The Cuarmrman. That is your conclusion. The question is whether 
you can come to that conclusion adequately without knowledge of 
the answers to these questions that I have propounded to you. You 
could answer some but you couldn’t answer others. 

Dr. Ketiy. Mr. Celler, if I understand it—it is not my field of 
expertness—the rates set by the Commission bear a direct relation 
to return on investment, return on plant, and the plant is principally 
a large factor—a large factor in the plant is the cost of technical gear— 
technical gear that Western makes, and therefore the plant investment 
would go up under such a setup, and being allowed the same return, 
therefore the cost would go up. 

The CHarrman. Hasn’t the telephone charge to the consumer 
steadily increased in the last few years ? 

Dr. Ketiy. It has increased in local service but very much less 
than the cost of living, and the cost of toll service hasn’t increased since 
1940. 

The Cuarrman. I can testify as to my own telephone bill. 

Dr. Ketry. Socan I. 

The Cuarrman. And everybody else. 

Dr. Ketty. I pay telephone bills just like you do, and I know they 
have gone up. 

The CuairMan. They have all gone up and that is the common com- 
plaint we have. There has been no reduction in telephone—— 

Dr. Ketty. The dollar has gotten smaller and if it is looked at 
quantitatively, it can be shown that the cost of local service has gone 
up much less than the depreciation of the dollar and the cost of toll 
service hasn’t gone up at all. 

The Cuarrman. Dr. Kelly, you may be excused now. 

Mr. Keatitne. Mr. Chairman, you made a statement which I am not 
in position to challenge, but I question it because it is the first time 
it has ever been brought to my attention, that our files indicated com- 
plaints from telephone users about the rates they were paying in 
connection with this lawsuit. That is the first I have ever heard of 
that. 

The CuarrMan. Dr. Kelly admitted what I said about complaints. 

Dr. Kexiy. I admitted to what you said about your telephone bill. 
I said your and my telephone bills were larger. 

Mr. Keatinc. The Chairman made the statement that our files 
indicated complaints from telephone users about the cost of service, 
and that is the first I had ever heard of that. 

The CuHarrman. We have a number of complaints. But how- 


ever 
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Mr. Keatrtne. I would like to see those. 

The Cuarmman. The question now is whether we want to let Dr. 
ane go or continue with him. I am willing to excuse him. I don’t 
think we can gather any more from Dr. Kelly than we have already 
received thus far. 

Mr. Miuter. I would like to commend him for a very fine statement 
and very fine presentation. 

The CHarrMan. Dr. Kelly, I also want to say that I deem that your 
attitude has been eminently fair, and there is no question about your 
sincerity in al] that you have testified to. 

Dr. Kexiy. Thank you very much. 

Mr. McCutiocn. You have been most cooperative with the com- 
mittee, I would say. 

Mr. Keatina. You are getting the unanimous committee acquittal. 

The CHarrman. There is no need to put him on trial. 

Mr. Keatina. I thought, at times, he was on trial. 

Mr. Maerz. Mr. Price, you testified last Wednesday, as I recall, 
that on March 3, 1954, you prepared a memorandum of your meeting 
of June 27, 1953, with Mr. Brownell at White Sulphur Springs. Is 
that right ? 

Mr. Price. Yes. 

Mr. Marerz. And I think you also testified that, according to the 
best of your recollection, you wrote this memorandum at the request 
of Mr. Dumas, then executive vice president of A. T. & T., is that 
correct ? 

Mr. Price. Well, we talked that out, and that seemed to be the most 
natural explanation. I had no recollection. 

Mr. Maerz. We were advised that Mr. Dumas actually met with 
Mr. Brownell in April 1954. 

Mr. Price. I think I knew it at the time, but I have no recollection 
of it at this time. 

Mr. Mavetz. Were you advised as to the nature of the discussions 
that took place at this meeting / 

Mr. Price. No, I don’t think so. 

Mr. Materz. Isn't it true that your records show that the discussion 
actually took place on April 16, 1954? 

Mr. Price. Well, I can’t remember dates. If the record shows it, 
I can refer to the record. 

Mr. Matetz. All right, sir. I wonder, Mr. Moulton, if you could 
show Mr. Price a chronology. 

Mr. Movutton. September 1955. 

Mr. Price. I am not raising any question about these dates, Mr. 
Maletz. I would just like to help you get along with this thing. 

Mr. Materz. We are trying to expedite this as much as possible. 

Do you have a chronology, Mr. Cox ¢ 

Mr. Cox. We are looking for it. 

Mr. Movutton. Yes. 

Mr. Matetz. Would you, Mr. Price, just examine the first page of 
that chronology ‘ 

Mr. Price. Yes. 

Mr. Maerz. The page before a document captioned “Chronology 
of Recent Events.” 

Mr. Price. Yes. It says Dumas met with the Attorney General 
on April 16, 1954. That is your point ? 
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Mr. Materz. Doesn’t that chronology indicate that, having heard 
nothing further from Mr. Brownell after your June 1953, meeting 
concerning disposition of the case, Mr. Dumas met with Mr. Brownell 
about this matter on April 16, 19544 

Mr. Price. That is right. 

Mr. Maerz. And isn’t it a fact that an agreement was reached 
between Mr. Brownell and Mr. Dumas that conferences looking to- 
ward possible disposition of the case should be started ? 

Mr. Price. That is what this note says. 

Mr. Maerz. Yes. In accordance with this agreement, is it not 
correct that on May 3, 1954, you and Mr. John E. F. Wood, of the 
Root Ballantine firm, had a meeting in Washington with Mr. Brownell 
and Judge Barnes concerning possible disposition of this case / 

Mr. Price. Yes. 

Mr. Maerz. And Mr. Wood, of the Root-Ballantine firm, I take it, 
was trial counsel in the antitrust suit ? 

Mr. Price. That is correct. 

Mr. Maerz. As of the date of this meeting, on May 3, 1954, Judge 
Barnes had not ruled upon your application for dismissal of the 
case ; is that right? 

Mr. Price. That is right. 

Mr. Maerz. And as of May 3, 1954, is it not true that A. T. & T. 
was prepared to take a consent decree disposing of the case, provided 
the decree was along certain lines / 

Mr. Price. Well, about that time there was a decision to see what 
could be worked out, looking toward a definite decree. My recollec- 
tion—and I speak subject to correction, because it is a long time 
ago—is that, until about that time, our management had stood pretty 
fiat that they wanted this case dismissed, and they were going to wait 
until you know what and see whether it couldn't be dismissed. 

Mr. Matetrz. Actually, is it not true that you and Mr. Wood had 
prepared, for use at the May 3, 1954, meeting with Mr. Brownell and 
Judge Barnes, a proposal which could serve as a basis for a consent 
decree ? 

Mr. Price. We got up a list of what you might call topics that might 
be considered, and I think I did it, because there is a little note in 
my handwriting on it. 

Mr. Materz. In your memorandum of your meeting with Mr. 
Brownell on June 27, 1953, you stated in part, and I quote: 


He— 


referring to Mr. Brownell— 


thought that we could readily find practices that we might agree to have enjoined 
with no real injury to our business. 
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Continuing the quote: 


I told him we had thought about the matter, but I was not prepared at the 
moment to say that we could proceed in that fashion. He said if we tried we 
could certainly find things of that sort that could be used as a basis for a consent 
decree. 

You also testified at page 155 of the transcript, Mr. Price, and I 
quote : 

I got the impression that he was leaving the thing pretty well to the Antitrust 
Division and was doing no more than giving us a little friendly tip as to how 
we could approach them to get something started in the way of negotiations. 

My question, Mr. Price, is this: Was the proposal for a consent 
decree which you presented to Mr. Brownell and Judge Barnes on 
May 3, 1954, a response to Mr. Brownell’s suggestion at White Sul- 
phur Springs ? 

Mr. Panos. Well, it wasn’t a proposal. It was a checklist of things 
to talk about. Certainly, some of those things would fall within the 
language that Brownell used when I talked to him. 

Mr. Materz. What language was that, sir? 

Mr. Price. About things that would not do serious injury to the 
business. 

Mr. Maerz. In other words, this checklist represented things that 
wouldn’t do serious injury to the business ? 

Mr. Price. I say some of these items certainly fell under that de- 
scription. 

Mr. Maerz. All right, sir. I wonder, Mr. Price, if you could 
examine this document. 

Mr. Price. I have it here. 

Mr. Maerz. These items, I take it, you considered would not do 
serious injury to the company in a consent decree; is that right? 

Mr. Price. I don’t know how far we got in being willing to deal with 
all these things. These are things we thought about talking over, and, 
certainly, they were the kind of things that were less damaging than 
divestiture, and all that. 

Mr. Ma.erz. I see. 

Mr. Price. These things, you know, take a lot of study, and some- 
thing that looks innocent on its face, when you get into it with all the 
operating people, may prove to be a very troublesome problem. Actu- 
ally, I think I was taking a good deal on myself in even setting down 
this list just to start talking about at this stage, as I did, because you 
never quite know what the ramifications are, or the consequences of 
these points, in a great industry like the telephone business of this 
country. 

Mr. Maerz. Mr. Chairman, I would like at this point to offer this 
document in evidence. 

The CHarrMANn. So ordered. 
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(The document referred to is as follows :) 


RePorod FoR wxste a7 


Compulsory licensing 
Must be free to secure rights in exchange. 
Formula must permit a workable cross-licensing 
system with the B-2 companies. 
Must be adapted to produce revenue corresponding 
to value of use made of inventions, - licensing 


by "equipment" produced. 


Technical information 
Limitations required because of magnitude and diversity 
of material. 


Should recoup direct expense, which might be substantial. 


Cancellation of old contracts 


(Prepare list) 


Forbid exclusive agreements: 
Patent licenses 
Selling agencies 
Fields of manufacture 


Division of territory 


Forbid acquisition of other manufacturers 


Exception for present subsidiaries, 


Forbid acquisition of indepexient telephone companies without 


FCC approval 


Exception for those of insignificant size. 


(Operates on associated companies, not parties) 
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-2e 


Forbid acquisition of any but non-exclusive rights under 
patents 
Exception for inventions of employees and those 
under joint development contracts. 


Forbid reetriction on resale of licensed equipment 
Amendment of standard supply contract 


Forbid Western to fix prices on resale of its products 


Develop plan for Western to withdraw from making such things 


as are not sold in the System or to the Government. 
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Mr. Materz. I also offer in evidence a letter dated June 4, 1954, 
from Mr. Price to Judge Barnes, together with an accompanying 
memorandum. 

(The matter referred to is as follows :) 


June 4, 195% 
Honorable Stanley HN. Barnes 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 
Dear Judge Barnes: Res United States v. “estern 
Eleatrie Co. et a). 


It has occurred to me that you might be interested 
in having a check list of the subjects which were suggested 
at our recent conferenee as those which wight be dealt with 
in a decree disposing of this case. The enelosed paper 
contains such a list prefaced by a brief resume of the posi- 
tion of the defendants as we tried to present it in our 
talk. If you need additional eopies of the mencranédus for 
the Attorney General dated April, 1953, which is seferred 
to in the enclosed notes, I shall be glad to supply thes. 

Yours very truly, 
T Brooke Price 


Enclosures 
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MEXIORANDUM FOR JUDGE BARNES t 


At the conference in your office on May 25, 1954 
we discussed proposals for disposition of the case of United 
States v. Western Electric Company, Ino., et al. This memo- 
randum is designed to summarize the position of the defendants 
in that case and to outline very briefly the proposals that 
were made. <A more edequate statement of the defendants’ 
position is contained in the Memorandum for the Attorney 
General dated April, 1953, and we respectfully suggest that 
this be referred to, 


Natiwe and Orranization of the Pell Systen. x 
The Bell System is a unified organization which 
exists for the purpose of providing a natiomride telephone 
service. Its bucinoos is not the manufacture or sale of 
equimment. What it "sells" is a communications service 
Which is rendered under ths supervision of foderal and state 
regulatory agencics. The forw and extent of the service 
organization havo developed in accordance with applicable 
state and fedcral laws and are not attacked in this case. 
The service which the Bell System offers requires 
a@ physical plant which ion unique in its complexity and in 
the delicate interrelation and interdependence of @11 its 
parts. Such a plant can be provided only by ceaselessly 
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developing, designing and manufacturing new and improved 
equipment. 

How is this equipment to be provided, and how are 
research, development and manufacture to be adapted to 
the needs of the telephone system? It is the considered 
judgment of those who are directly responsible for the 
conduct of this vital coumunications service that the needs 
of the service can be met adequately only if the continuous 
process of research, development and manufacture is conducted 
by, and in the sole interest of, the operating telephone 
organization. This is not a new notion. It is confirmed 
by the whole history of the Bell System. For over 70 years 
Western Electric Company has been the manufacturing branch of 
the System. From the beginning it collaborated with the 
operating units in determining the needs of the System, in 
conducting research and development to make available the 
most advanced technology for meeting these needs and in 
producing the intricate plant which was thus developed, Since 
1925 the departments engaged in research and development have 
been consolidated in Bell Telephone Laboratories, but the close 
sollaboration remains unchanged and research, development and 
manufacture constitute a continuous stream of production which 
cannot be cut without serious injury. 

The decision of the telephone system to have a 
manufacturing unit which makes most of the technical equip- 


2 
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ment it uses represents simply the exercise of a judgnent 
which any lawfully existing user of equipment must be free 

to make. Unless mere size is to be condemed, having an 
integrated manufacturing branch rather than depending on 
outoide manufacturers cannot constitute an unlawful restraint 
of trade or monopolization - and this is particularly true where 
the policy of integration is based upon the necessities of 
this unique public service enterprise. For the reasons stated 
in the Memorandum for the Attorney General, we believe the 
antitrust laws do not require the dismemberment of the 
organization which has been created to meet these necessities, 


The Repulatory Aspect of the Case. 
The allegations of the complaint are directed in 


part to the proposition that the vertical integration of 
the Bell System has resulted in increasing the cost of 
telephone service and preventing adequate public reguiation 
of telephone service and rates, These charges are unfounded 
in fact, but for present purposes the important point is that 
the charges relate to regulatory problems. The issues as to 
Western Electric Company's prices and profits and as to the 
effect of the vertical integration on the telephone service 
are within the special competence of the regulatory agencies 
ané are regularly dealt with by then. 

This fact was explicitly recognized by the Congress 


3 
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when it directed the Federal Communications Commission to 
examine into the very issues raised by the complaint as to 
the effect of the integration upon the telephone service and 
to report whether it would be in the public interest to 
empower the Commission (a) to effect a dis-integration es- 
sentially similar to the one sought by the complaint in this 
case, or (b) directly to regulate equipment transactions or 
(c) to require competitive bidding. After a detailed and 
critical study of the Bell System the Commission did not 
recommend legislation looking toward any impairment of the 
existing organization of the System or change in its methods 
of operation, The Commission concluded that, with minor 
exceptions, it was already armod with adequate: regulatory 
power, (See pp. 19-26 of the Memorandum for the Attorney 
General.) 

The regulatory process, as it relates to Western 
Electric Company, has boen further developed and strengthened 
Since this suit was started. ‘The continuous and intensive 
scrutiny of Western's prices and profits conducted by the 
joint organization set up by the Federal Communications 
Commission and the Nottern” ° Looe Of Reilirord and 
Utility Commissioners insures thet all the reguiatory 
agencies, both ctate and federal, have the fullest informa- 
tion as to Western's prices and nrofits as a basis for the 


continuous exercise of thoir regulatory power. 


m 
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Since the adequacy and reasonableness of the 
arrangements by which the telephone system provides it3 
facilities is fundamentally a regulatory problem, and is 
in fact the subject of adequate regulation today, we urge 
that it would not be in the public interest for the Anti- 
trust Division to attempt to have these matters dealt with 
by a court in a suit under the antitrust laws, Particularly 
is this true in view of the conclusions reached by the Federal 
Communications Commission after a study specifically delegated 
to that Comsission by the Congress. 


The Non-Regulatory Aspect of the Case. 
Some allegations of the Complaint relate to the 


effect of the integration, or of action by the integrated 
System, upon other enterprises, These allegations as to the 
impact of the Bell System on other companies do not bear 
directiy on the quality or cost of telephone service and thus 
present questions outside the regulatory sphere which are ap- 
propriate for relief in a consent decree. The granting of 
relief as to these non-reguilatory mtters would insure that 
the integrated structure of the Bell System was not misused 
in violation of the antitrust laws and at the same time would 
not interfere with the regulatory process or impair the 
ability of the telephone system to perform its proper functione,. 
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The proposals which we discussed with you are directed to 
this end and cover the following subjects: yf 


1. Compulsory licensing under Bell System 
ne (now some 9000 in number) on reasonable 
erms. 


2. Compulsory furnishing of technical infor- 
mation to licensees under Bell System patents on 
reasonable terns. 


3. Prohibition of the acquisition of patents, 
or exclusive rights under patents, from outsiders. 


4, Prohibition of acquisitions of independent 
manufacturers. 


5. Appropriate provisions relating to exclusive 
or restrictive agreements with other enterprises. 


6. Prohibition of any significant acquisition 
of independent telephone companies except after cer- 
tification by the Federal Commumications Commission 
a Section 221(a) of the Communications Act of 


7. Requiremont that any limitation upon the 
right of companies of the Bell System to dispose of 
equipment be eliminated. 


8. Prohibition against fixing the resale prices 
of equipment manufactured by Western. 


9. Consideration of provisions with respect to: 


a) Western's sales of telephone equipment 
outside the Bell System, and 


b) Western's sales of types of equipment 
other than those manufactured for the 
Bell System or for the Government. 
A decree along these lines would give complete 


relief as to all the matters alleged in the complaint which 


6 
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do not fall within the regulatory field. It would leave 

the regulatory problems to be dealt with by the agencies 

of government which are best qualified to deal with thes 
and which are in fact dealing with them in a manner designed 
to satisfy every requirement of the public interest. 

dune 4, 1954. 


fT, Brooke Price 
John E. F. Wood 


26086 O—58—pt. 2, vol. 1- 29 
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Mr. Maerz. The proposal you submitted on May 3, 1954, would not 
require severance of Western Electric from the Bell System, is that 
right ? 

Mr. Price. Certainly that is not in my list of items. I don’t call it 
a proposal. 

Mr. Maerz. Under the items of relief there contained, what real 
injury would be caused the Bell organization ? 

Mr. Price. Oh, I can’t go into all that and tell you what injury would 
be done by these things. It is just simply impossible. I have been 
out of this business for 214 years. 

Mr. Maerz. Was this proposal in response to Mr. Brownell’s sug- 
gestion / 

Mr. Price. No; I don’t think so. If I never had that talk with Mr. 
Brownell, this thing would probably have been just about the same. 

Mr. Matetz. I see. In other words, this represented your ideas 
about a consent decree, is that right ? 

Mr. Price. Not only mine, because while I was taking some respon- 
sibility here, don’t think I did this alone. You can’t do anything alone 
in the A. T. & T. Co. The stakes are too great. This represented the 
views of other people, probably represented a good deal of talk with 
other people. 

Mr. Matetz. This was the original proposal of the Bell organiza- 
tion, is that right? 

Mr. Price. No. 

Mr. Materz. Tothe Justice Department ? 

Mr. Price. No. This was a checklist of things I took down there 
when I went down with John Wood to see if we could get some intelli- 
gent talk started with the Department of Defense about a settlement 
of this case. It was not anything that I gave them. It was a checklist 
for our own thinking. 

Mr. Materz. Under this checklist, is it not correct that A. T. & T. 
was willing to develop a plan for Western to withdraw from making 
such things as are not sold in the system or to the Government ? 

Mr. Price. I know you have your questions prepared, and so | 
mustn’t take too much exception to seialliapiles. This did not repre- 
sent any decision that we were willing to do anything. This was the 
field in which we were willing to discuss and see whether we could 
arrive at some terms. 

Mr. MAterz. You recall that by letter of June 4, 1954, you submitted 
a proposal, did you not, to Judge Barnes embodying the matters set 
forth in the checklist ? 

Mr. Price. Yes. Now,there I went a little farther. 

Mr. Materz. I think, Mr. Price, if you would examine page 6 of 
the memorandum attached to your June 4 letter 

Mr. Price. Yes; I am looking at that. You see there I do make— 
and this is a communication that we sent to them, not just something 
we took down to talk about—you see there I do use the word “pro- 
posals,” which we discussed. They are not, however, terms. They 
are merely topics. They are merely fields or bits of the field for dis- 
cussion to see 1f we could arrive at terms. 

Mr. Materz. In other words, first at your discussion with Mr. 
Brownell and Judge Barnes on May 3, 1954, and subsequently on June 
4, you submitted proposals which you felt might be included in a 
consent decree; is that correct ? 
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Mr. Price. I don’t think so, on May 3. This is from memory, and 
subject to correction. At the next one I had this list, and we tried 
to get Barnes interested in talking about these things, to see what we 
could develop. Frankly, as well as I remember it, I don’t think we 
ever got very much talking done, so we went home and we wrote out 
a pretty good statement of where we stood, and at the end I appended 
this list of things on which we would like to have discussions, looking 
toward settlement. 

Mr. Maerz. Under the—shall I call it, proposal—because I think 
your June 4 memorandum refers to it as a proposal—— 

Mr. Price. Yes; I used that word there. 

Mr. Matetz. Under that proposal, you were willing, were you not, 
to develop a plan for Western to withdraw from making such things 
as are not sold in the system or to the Government, is that right? 

Mr. Price. That is certainly one of the things we were willing to dis- 
cuss with them, to negotiate with them, but you remember we were 
looking for negotiation. 

Perhaps I may even say we were looking for give and take. And 
if we conceded something, we might very well want to get something 
inreturn. We weren’t going down there and hand this out on a platter. 

Mr. Materz. It is correct, is it not, that this proposal which you 
made is now contained in paragraph IV of the decree? 

Mr. Price. It is in the consent judgment; yes, sir. 

Mr. Matetz. And it is also true, is it not, that this proposal which 
you submitted on June 4, 1954, is the one which Mr. Moulton pointed 
to as far reaching, and unprecedented 

Mr. Price. Well, you have got his opening statement here. I don’t 
know. He said something about it. t don’t remember just what. 

Mr. Maerz. Did you feel, when you submitted this proposal, that 
this specific item of relief would cause the Bell organization real 
injury ¢ 

Mr. Price. Gee, I don’t know. It was a pretty drastic thing to do. 
It meant Western throwing away a lot of business, it had been in his- 
torically, clear back into the last century. It wasa pretty drastic hing. 

Mr. Matetz. What business would Western have to get out of if 
this proposal were adopied in a consent decree? 

Mr. Price. I will pass that to Mr. Moulton. I think he covered that 
in his opening statement. 

Mr. Siscwrt May I pu the question this way? Is it not correct that 
as a result of this provision, Western actually was required to divest 
itself of the Westrej Corp., to divest itself of the Teletypesetter Corp., 
and of the manufacture and sale of train-dispatching equipment ? 

Mr. Price. I think that is the way it was presented here; yes. 

Mr. Matetz. Is it not a fact that while this provision may be far 
reaching and unprecedented, at the same time it was not deemed by 
you when you submitted it to cause real injury ? 

Mr. Price. Well, I didn’t submit this as a specific proposal. This 
was a thing we were willing to take into account in the negotiation 
with the Government to see what could be developed. 

Mr. Materz. Sir 

Mr. Price. Don't think because I put something down here, not in 
terms of specific provisions for a decree but merely as a subject for 
discussion, that that meant that the telephone company went down 
and conceded that point. 
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Mr. Matetz. On page 6 of your memorandum of June 4, 1954, you 
stated : 

The proposals which we discussed with you are directed to this end and cover 
the following subjects. 

I won’t bother reading paragraphs 1 through 9. I shall offer it for 
the record presently. 

A decree along these lines would give complete relief as to all the matters 
allaged in the complaint which do not fall within the regulatory field. It would 
leave the regulatory problems to be dealt with by the agencies of Government 


which are best qualified to deal with them and which are, in fact, dealing with 
them in a manner designed , 


Mr. Price. I certainly went pretty far, didn’t I? 

Mr. Matetz. In other words, you would be willing as of May 3, 
1954, to accept a decree along these lines; would you not ? 

Mr. Price. Along these lines; that is right. 

Mr. Maerz. Is it not true that the proposal you made to the At- 
torney General on May 3, 1954, did in fact serve as a general frame- 
work for the final decree ? 

Mr. Price. You will have to ask Mr. Moulton who was in on the 
drafting of the final decree. I can’t answer that. 

Mr. Materz. The important term is “general framework.” May I 
repeat the question ? 

Mr. Moutton. No. I have the question if you are addressing it to me. 

Mr. Price. You see, you are after my time when you get into the 
final judgment here. 

Mr. Macerz. All right. What would your answer be, Mr. Moulton ? 

Mr. Mouton. My answer is that very generally and with a num- 
ber of exceptions, these items which were set up for discussion are 
reflected in the decree, but may I hasten to add one thing and that is 
that the particular provision which you are referring to and that is 
circumscription of Western to telephone manufacturing business, 
speaking loosely, was something which was not included in the draft 
decree which I submitted to the Antitrust Division in early December 
1955. It was not something which at that time, whatever the consid- 
erations may have been previously, that we were willing to propose. 
That development was docclaned I mean came about, at the insist- 
ence of the Antitrust Division staff. Whatever may have been the 
genesis of the idea as appearing in this document, it was not in that 
draft and it was not in for a purpose, and the negotiations which 
followed came about through a quite different method. 

Mr. Materz. Mr. Moulton, I appreciate your answer. If I may 
repeat the question so that the record will be clear. Is it or is it not a 
fact that the proposals that the A. T. & T. organization submitted 
to the Attorney General on May 3, 1954, and which are contained in 
the June 4 memorandum of Judge Barnes did it in fact serve as the 
general framework for the final decree ? 

Mr. Moutrton. I think that in one way or another 7 of the 9 items 
included here are reflected in the final decree. Does that answer your 
question. 

Mr. Maerz. Yes. 

The CHarrman. The committee will now adjourn, to meet to- 
morrow afternoon at 2 p. m. 

(Whereupon, at 4:30 p. m., the committee recessed, to reconvene 
at 2 p.m., on Tuesday, April 1, 1958.) 
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Washington, D.C. 
The subcommittee met, pursuant to notice, at 2 p. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 
Present: Representatives Celler (chairman), Rogers, Rodino, 
Holtzman, Keating, McCulloch, and Miller. 
Also present: Herbert N. Maletz, chief counsel, Kenneth R. Har- 
kins, cocounsel, and Milton Eisenberg, associate counsel. 
The CHarrMan. The meeting will come to order. 
Mr. Counsel. 


TESTIMONY OF T. BROOKE PRICE, ACCOMPANIED BY HORACE P. 
MOULTON AND HUGH B. COX—Resumed 


Mr. Maerz. Mr. Price, you testified yesterday that at the May 3, 
1954, meeting with Mr. Brownell and Judge Barnes, you suggested a 
checklist of items of relief which might be contained in the consent 
decree. Is that right? 

Mr. Price. I had such a list with me for purpose of discussion with 
them, yes, sir. 

Mr. Maerz. You testified, as I recall, that later on June 4, 1954, 
you submitted to Judge Barnes a memorandum containing 9 sug- 
gested items of relief which you would be willing to accept in a con- 
sent decree. Is that right? 

Mr. Price. Which were proposed for discussion in negotiation in 
1 consent decree, yes, sir. 

Mr. Maerz. Mr. Moulton, I believe you testified that in one way or 
another, 7 of the 9 items included in the proposal are reflected in the 
final decree, is that right ? 

Mr. Movtron. Yes. 

Mr. Maerz. In other words, is it correct, Mr. Price, that on May 
3, 1954, you discussed with Mr. Brownell and Judge Barnes certain 
items of relief for a possible consent decree and then submitted a 
formal proposal on June 4, 1954? 

Mr. Price. Substantially so. At the earlier meeting we didn't 
really get into any great discussion of these matters. We directed the 
conversation toward them. I had this list with me. But the thing 
I think was really put off and just taken up in more detail later. 
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Mr. Maerz. To examine the proposal that you submitted in June 
of 1954, or rather in May and June of 1954, is it not correct that you 
were willing at that time to consider having Western Electric with- 
draw from making such things as are not sold in the system or to the 
Government ? 

Mr. Price. Yes; to consider that, yes. 

Mr. Materz. I believe, Mr. Price, that you testified that that 
is the import of paragraphs 4 and 5 of the decree, is that right ? 

Mr. Price. Well, I really don’t know. I am not very familiar with 
that decree, but I know there are such provisions in the decree. 

Mr. Materz. All right. 

You were willing in May and June of 1954, on the basis of the 
proposal which you submitted to enter into a decree requiring com- 
pulsory licensing of patents and the furnishing of technical infor- 
mation, is that right ? 

Mr. Price. That also was one of the topics that we were willing 
to discuss for purpose of negotiation in arriving at a decree, yes. 

Mr. Materz. Is compulsory licensing and the furnishing of tech- 
nical information not the import of paragraphs 10 to 14 of the de- 
cree? 

Mr. Price. I know it is in the decree, yes. 

Mr. Maerz. You were willing, were you not, in May and June of 
1954 to enter into a decree prohibiting the acquisition of patents or 
exclusive rights under patents from outsiders? 

Mr. Price. Again I have to qualify your language as to whether 
we were willing to enter into it. Certainly that again was one of the 
things that we thought might properly be discussed in negotiation. 

Mr. Maerz. That was one of the proposals that you made. 

Mr. Price. That is right. 

Mr. Materz. And are such requirements not presently contained in 
the decree ? 

Mr. Price. I think so. 

Mr. Materz. You also proposed, did you not, in May and June of 
1954 an injunction forbidding the defendants ‘from acquiring inde- 
pendent manufacturers ? 

Mr. Price. I think it is in there. Maybe I had better check it. 
Yes, in the same way I stated, that was one of the items. 

Mr. Maerz. Yes. 

Does not paragraph 8 of the decree prohibit acquisition of other 
manufacturers except with approval of the court ? 

Mr. Price. Well, there is a provision of that sort in it, yes, sir. 

Mr. Maerz. You were also willing to consider a proposal—as a 
matter of fact, you suggested a proposal did you not—that a pro- 
vision be contained in the proposed consent decree forbidding exclu- 
sive agreements in respect to the patent licenses, selling agencies, fields 
of manufacture and division of territory ? 

Mr. Price. Would you read the latter part of that question / 

Mr. Maerz. Were you willing to consider taking an injunction 
forbidding exclusive agreements in respect to patents, licenses, selling 
agencies, fields of manufacture and divisions of territory ¢ 

Mr. Price. Yes. That was in the earlier checklist that I had, and 
that was the way we were thinking at the time. 

Mr. Materz. All right, sir. And are not such provisions included 
in the decree ? 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2101 


Mr. Price. Well, subject to correction, I think so. I am not an 
authority of the provisions of that decree, but I think that is right. 

Mr. Maerz. Under your proposal is it not correct that you were 
willing to consider an injunction forbidding Western from fixing the 
resale prices of equipment manufactured by Western / 

Mr. =— Yes. 

Mr. Maerz. And is such requirement not contained in paragraph 7 
of the decree / 

Mr. Price. Well, I accept your statement that it is. I think so. 

Mr. Maerz. It that correct, Mr. Moulton ? 

Mr. Moutron. Fixing the retail price ? 

Mr. Maerz. Yes. 

Mr. Moutron. That is correct. 

Mr. Materz. Paragraph 7? 

Mr. Mouton. Yes. 

Mr. Maerz. Would you explain, Mr. Moulton, what major provi- 
sion of the decree is not covered by the proposal which was discussed 
with the Attorney General on May 3, 1954, and submitted formally to 
the Department of Justice on June 4, 19547 

Mr. Movtton. Unfortunately I have marked my copy of the decree 
in anticipation of this question, but I left my marked copy at home, so 
I may have to re-mark this. 

The provisions of paragraph 5 are not incompassed in the pro- 
posals. That is the provision which enjoins the operating companies 
from engaging in businesses other than the common carrier communi- 
cations business with certain exceptions. 

Mr. Materz. The import of paragraph 5, is it not, is to preclude 
A. T. & T. from engaging in private c from leasing 
and maintaining of private communications facilities, the charges 
for which are not subject to public regulation ? 

Mr. Moutton. Oh,no. Section 5 goes well beyond that. 

Mr. Maerz. What is the practical import of section 5 on your 
operations ¢ 

Mr. Movuron. The practical import of section 5 on our operations 
is to preclude us, now and in the future, from engaging in any busi- 
ness other than a few specified businesses, a few specified exceptions 
which do not fall within the category of common-carrier communica- 
tion services. 

Mr. Materz. What has been the effect up to the present time of this 
provision ¢ 

Mr. Mouton. The effect up te the present time of this provision is, 
to my mind, quite uncertain. I don’t know what the effect of 5 (d) 
may be because of the time limitations imposed. I know its meaning, 
but I don’t know whether the time limitations may be seriously— 
whether they may seriously curtail our ability to comply. 

Mr. Keatine. Mr. Chairman, may I ask a question on that ? 

This would prevent you from buying an airline? 

Mr. Mouton. This prevents us from buying an airline. It pre- 
vents us from going into many other—— 

Mr. Keating. A TV station. 

Mr. Moutron. Yes, sir. 

Mr. KeatinG. In other words, it limits the types of business you can 
go into. 
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Mr. Moutron. That is right. 

Mr. Maerz. Have the operating companies, Mr. Moulton, ever gone 
into these other businesses, such as owning an airline or operating a 
TV station ? 

Mr. Movutron. We have been in a lot of businesses over the years. 

Mr. Materz. Let us take the 5 years preceding the decree # 

Mr. Mouton. Well, Westrex is one. 

The CHarrman. What was that ? 

Mr. Movtton. Westrex. Sound-movie recording. You recall the 
first sound pictures all bore the Western Electric label. We developed 
the whole sound-movie business. It was done as a result of inventions 
made by the Bell Laboratories which were in line, of course, with our 
whole communications endeavors, and, since it seemed like an impor- 
tant addition to the American scene of life, we also promoted it, and 
were in that business. 

Mr. Maerz. May I interject ? 

Mr. Movtron. Yes, sir. 

Mr. Maerz. I had thought that Westrex was a subsidiary of West- 
ern Electric, and I had thought that you were referring to businesses 
other than common-carrier businesses that were engaged in by operat - 
ing companies. 

Mr. Moutron. Or by A. T. & T. 

Mr. Maerz. Operating telephone companies. 

Mr. Moutrton. A. T. & T. has Western as a subsidiary and Westrex 
as its subsidiary. You are talking now in terms of corporate entities, 
but it might just as well have been A. T. & T. directly, from that point 
of view. 

The Cuarrman. Let Mr. Moulton continue. 

Mr. Mouton. We were rather heavily engaged in the hearing-aid 
business. 

The CHarrMAN. Hearing aid? 

Mr. Movtrton. Hearing aids. We developed the hearing aid. We 
were pioneers in that field. We did a very substantial amount of 
research and development, and were in that business until, I think, as 
late as about 1949. We got out of that business. But these are ex- 
amples, and there are others, although I am not trying to say that there 
is a long list of them. I believe there are others of this general char- 
acter, businesses which we have been in, mostly stemming from in- 
ventions which have been perfected or discovered in our technological 
research directed toward the transmission of speech. Those we could 
no longer go into, whether or not we manufactured the equipment. 

Mr. Matetz. Is it not correct that the divestiture of Westrex that 
is required by the decree was a result of a provision in the decree 
which you, yourself, originally suggested in May and June of 1954? 

Mr. Moutton. That suggestion was one which was put out for 
consideration, and it related to the manufacture of equipment, Mr. 
Maletz. I am not now talking primarily to the manufacture under 
section 4. I am simply saying that even though, as we do now with 
Westrex, we have much of the equipment manufactured outside, it 
is not a line of business that we can continue in. We cannot continue 
the sound studio in Hollywood. We cannot continue the some—I 
don’t know—20 or 30 foreign subsidiaries which service movie the- 
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aters in India, Pakistan, Holland, all over the world. Now, this is 
a business which goes beyond section 4, in my judgment. 

Mr. Materz. I see. What is the total annual gross income of 
Westrex ? 

Mr. Moutron. I have a brochure here for Westrex. We would 
like to sell it. Weare trying to sell it. 

Mr. Keatine. The chairman has a lot of money. He might be a 
good investor. 

Mr. Hottzman. Mr. Chairman, may I make a suggestion that the 
chairman and the ranking minority member become partners in this 
deal ? 

Mr. McCuttocnu. I hope there is no freeze. 

Mr. Movutrton. I have here the gross income for the year 1955. I 
believe that is the—— 

Mr. Maerz. What would that be? 

Mr. Mouton. Total gross income, $16,694,300. 

Mr. Maerz. In the same year, what was the total gross income of 
Western Electric / 

Mr. Moutton. I don’t think I have 1955. I have the 1957 annual 
report. Will that do, adequately ’ 

Mr. Maerz. Yes. 

Mr. Mouton. Total gross income was $2,488 million. 

Mr. Maerz. And what was the total gross income of A. T. & T. 
during the same year / 

Mr. Movtron. We are going up. Do you want A. T. & T., or do 
you want the consolidated Bell System ? 

Mr. Maerz. Consolidated Bell System. 

Mr. Moutron. All right. For the year 1957, total operating rev- 
enues were $6,313 million. 

Mr. Hottrzman. Six billion ? 

Mr. Moutrton. Yes. 

Mr. Materz. Is it not a fact, Mr. Moulton, that one major difference 
between the decree that was finally entered and the proposals first dis- 
cussed in May 1954, and submitted in June 1954, is the requirement in 
the decree that Bell System patents obtained prior to January 24, 
1956, be licensed royalty-free rather than at reasonable royalty rates? 

Mr. Moutron. W ell, I think if you permit me to continue to answer 
your previous question as to which was, which provisions in the decree 
are not reflected in the checklist that Mr. Price had 

Mr. Keatine. Before you go to the next one, I want to ask you one 
more question about this paragraph 5—is it / 

Mr. Mouton. Yes. 

Mr. Keating. You have stated that that provision of paragraph 5 
speaks prospectively as well as retroactively ; does it? 

Mr. Movutron. It does. 

Mr. Keatine. You mentioned the large income of $6 billion of 
A. T. & T. and $16 million for this Westrex. 

Have you any way of estimating the amount of prospective income 
which you might have to forego in the future by reason of that 
provision ? 

Mr. Movutton. No. Mr. Keating, of course there is no way that we 
could estimate that. Let me put it this way: 
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As of now and for some time past—and as of our present intention— 
we are in the communications business and section 5 generally would 
permit us to continue in the communications business. To that extent, 
we are not circumscribed by this provision. However, in the long fu- 
ture, what the business opportunities might be which the management 
of this system might otherwise feel that they should go into, either 
in the public interest or for profit, I can’t say; but, nonetheless, from 
now on, as long as grass grows and water runs, as somebody said, we 
are under a prohibition from expanding outside the regulated fields. 

I think that is a far-reaching and unprecedented decree. I know 
nothing like it, and that is why in my opening statement I said there 
is no way now of appraising the effect. 

The Cuatrman. Do you know of any corporation like the Ameri- 
can Telephone & Telegraph system having gross income of $6 billion ? 
Is there any such company in existence ¢ 

Mr. Moutton. I am not up on my list of the large corporations. 
I will admit, Mr. Chairman, that we are very close to the largest in 
these terms, but I don’t bear in mind the exact comparisons. 

Mr. Keating. Mr. Chairman, one other question on that. 

Is this in your experience as a lawyer, particularly in this field, 
a more sweeping provision than most of those with which you are 
familiar? 

Mr. Moutton. I didn’t get the last part of that question. 

Mr. Keatina. Is this a more sweeping provision, this paragraph 5, 
than you have generally known in this field ¢ 

Mr. Movtrton. I know of nothing like it. 

Mr. Keatine. You know of nothing like it. 

Mr. Movurton. Nothing like it. And this definitely is not some- 
thing that we have proposed. This was a proposal by the Antitrust 
Division. 

Mr. Keating. And imposed on you by the Antitrust Division. 

Mr. Movtron. There just isn’t any question about that. 

Mr. Horrzman. Mr. Chairman, may I ask a question at that 
point ? 

This sweeping provision was suggested by you to the Department 
of Justice; was it not ? 

Mr. Movtton. No, it was not, sir. 

Mr. Hoirzman. All right. 

Mr. Materz. Is it not correct, Mr. Moulton, that your memo- 
randum which accompanies Mr. Price’s letter of June 4, 1954, serves 
as the genesis for the theory of this consent decree / 

Mr. Movtron. I do not think so. 

The CuatrMan. What is your interpretation of it ? 

Mr. Mouton. Of Mr. Price’s memorandum ? 

The CHarrMan. Yes. 

Mr. Movutron. Well, I think that was a list of topics which we 
were suggesting we might discuss as the opening gambit in negotia- 
tions for the consent decree. 

The CHarrman. An opening gambit; was it not? Almost like a 
genesis. 

Mr. Keatine. More like Exodus. 

The CHarrMan,. Like a beginning. 
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Mr. Moutron. All right. I was confused a little by the philosophy 
of the decree and the chairman’s question which goes to the question 
of genesis. In a sense, of course, that is. These are suggestions 
which we put forward which the Department of Justice did not con- 
sider with any alacrity because we had a long period of negotiations 
which we come to long before we got down to disease these matters. 

Mr. Materz. Mr. Moulton, I believe you were testifying as to the 
major provisions of the decree which were not first suggested b 
you in May and June of 1954. I think you said that you are alin 
as a result of paragraph 5, to divest yourself of the Westrex Corp. 

Mr. Mouton. No. I am saying that Westrex we are divesting 
under 4 at the moment because there is some manufacturing, but 
under 5, even though we did not manufacture, we could not continue. 
Westrex is one, of course. Teletypesetter is another. 

Mr. Maerz. What is the annual income of Teletypesetter ? 

Mr. Mouton. I don’t know what it is now. We were fortunate in 
selling Teletypesetter for $2 million. 

Mr. Hotrzman. Mr. Chairman, at that point 

The CHarrMan. Let us see what the income is. 

Mr. Hoirzman. Can we find out how much you have retained of 
that $16 million by way of manufacture of equipment ? 

Mr. Moutron. We haven't sold $16 million. We haven't sold West- 
rex. We are looking for a buyer. And we will not retain any of it 
through the manufacture of any of that equipment. We are going 
out of that manufacturing business because it is not within the per- 
mitted compass of section 4. 

Mr. Keatine. Do you have a leeway, a grace period within 
which 

Mr. Moutton. We have a 3-year grace period and that is up—well, 
after all, this decree is over 2 years old now. It is up on January 
24, 1959. 

We have been able to sell Teletypesetter, as I said, for $2 million, 
and I will give you the gross income. For 1955 the gross income of 
Teletypesetter was $2,328,000, in round figures. 

Mr. Maerz. And is it not correct that pursuant to this require- 
ment, the defendants had to dispose of their interest in the manu- 
facture and sale of train-dispatching equipment ? 

Mr. Mouton. Yes. We have done it. 

Mr. Maerz. What was the gross income for the manufacture 

Mr. Moutton. I don’t have that figure. 

Mr. Maerz. Was it about $250,000 a year ? 

Mr. Moutton. I really can’t say. It might well have been in that 
magnitude if there is some record of it. I can tell you of the sale of 
that, if you would like to know. That was sold on June 20, 1957, for 
$187,500, I believe. In that area. 

Mr. Maerz. Mr. Moulton, if I may interject another question at 
this point. I believe I had asked you before whether the provisions 
of the decree we are now discussing, namely, paragraphs 4 and 5, had 
not initially been suggested by you / 

Mr. Mouton. Yes. 

Mr. Materz. And I believe your answer was in the negative. Am 
I correct ? 

Mr. Mouton. We are talking now of 5. 
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Mr. Maerz. We will talk about 5. 

Mr. Movtrton. Four is in this list. 

Mr. Materz. You suggested 4. 

Mr. Mouton. We had suggested 

Mr. Materz. Is it your testimony that you had not initially sug- 
gested paragraph 5? 

Mr. Mow m.TON. I had never suggested 5. It was not on this check- 
list. 

Mr. Matetz. Was it suggested on June 4, 1954? 

Mr. Movtrton. Not to the best of my knowledge. 

Mr. Maerz. May I quote from Mr. Price’s memorandum at page 5, 
the paragraph captioned “The Nonregulatory Aspect of the Case.” 





Some allegations of the complaint relate to the effect of the integration, or 
of action by the integrated system, upon other enterprises. These allegations 
as to the impact of the Bell System on other companies do not bear directly 
on the quality or cost of telephone service and thus present questions outside 
the regulatory sphere which are appropriate for relief in a consent decree. 
The granting of relief as to these nonregulatory matters would insure that the 
integrated structure of the Bell System was not misused in violation of the 
antitrust laws and at the same time would not interfere with the regulatory 
process or impair the ability of the telephone system to perform its proper 
functions. 

Wouldn’t that indicate that the theory of paragraph 5 of the 
decree was originally suggested by you ? 

Mr. Movtrton. I don’t think so. Frankly, I had not so conceived 
it. I can only speak for my own personal reactions to these things. 
This was not in my mind as being something which was encompassed 
here. 

Mr. Maerz. But in any event, under paragraph 4 you are required 
to dispose of Westrex, Teletypesetter, and the manufacture and sale 
of train-dispatching equipment, is that correct ? 

Mr. Movtron. Yes, and to keep from going into other businesses 
of the character that I have indicated. 

Mr. Maerz. What other major provisions of the decree were not 
contained in your original suggestions ? 

Mr. Movtron. Certainly the cost-accounting clause, if you want to 
call that a major provision, was not included. 

Mr. Matetrz. What change in your accounting system does the cost- 
accounting clause of the decree require? 

Mr. Movtron. I think it is perfectly clear from the record that 
we took the position, and we believe it to be a correct position, that 
our cost-accounting system fully complies with this provision. The 
effect of this provision is to see to it that in the future we keep our 
cost-accounting system in accord with standards provided in the 
decree, and this is of indefinite duration, and this is something which 
even Congress had not seen fit to pass at the time it was recommended 
by the Communications Commission. 

Mr. Materz. Specifically what change is required in your cost- 
accounting system ? 

Mr. Mouton. I think I made that clear in my answer. 

Mr. Materz. Is the answer none ? 

Mr. Movtron. What? 

Mr. Matetz. Is the answer none? 

Mr. Mouton. The answer is we believe that the cost-accounting 
system of Western complies fully with the provisions and complied 
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fully with it at the time the provision was entered into. I think that 
answers your question. 

Mr. Hourzman. Mr. Chairman, at that point, is this the identical 
system that you had prior to the consent decree ? 

Mr. Moutron. Oh, yes. 

Mr. Hourzman. So that actually there was no change required in 
that portion of the consent decree which called for cost accounting. 

Mr. Moutton. That is correct, sir. 

Mr. Hotrzman. There is no change. 

Mr. Mouton. That is correct. I think my answer is clear on the 
record on that. 

The Cuairman. Mr. Moulton, the operating revenues of A. T. & T. 
and its principal telephone subsidiaries in 1957 were $6,313,833,000. 
The gross of Western Electric that same year was $2,480 million, a 
total of almost $9 billion. In the same period, the Westrex Corp. 
had annual sales of $16 million, the Teletypesetter Corp. had annual 
sales of $2 million, and your train-dispatching equipment company 
had annual sales of $250,000, for a total of $18,250,000. In other 
words, you were permitted to retain entities yielding almost $9 billion 
and were ordered to divest yourselves of 3 entities grossing 
$18,250,000. 

Comparing A. T. & T. and its subsidiaries, plus Western Electric 
with these other three companies that you had to divest yourselves 
of, wouldn't you say that is like comparing a pigmy to a giant, or a 
giant to a pigmy, or an elephant to an ant / 

Mr. Moutton. Well, I don’t want to seem to be avoiding the ques- 
tion, Mr. Chairman. I just want to point out one thing, that there 
was never any suggestion in this suit that A. T. & T. divest itself of 
A.T.&T 

The CuHarrman. I don’t mean to imply that. I am just making a 
comparison. 

r. Mouton. I don’t think the figures when they include A. T. 
& T.’s gross income, or consolidated gross income which includes the 
income from the operating subsidiaries, is something which would 
fairly be compared with this $16 million, $17 million, or $18 million, 
that you have added up from Teletypesetter, Westrex, and the train- 
dis atching business. 

The Cuatrman. I don’t care how much you make the comparison, 
whether you take net sales, net profits, gross income. You can do it 
any way you wish. But I still maintain that the companies that you 
held in comparison with the companies that you were asked to divest 
yourselves of is like comparing a giant to a pigmy. 

Mr. Moutton. Well, I think the figures are there. 

Mr. Keatinc. The chairman means that $9 billion is more than 
$18 million. 

The CuarrmMan. Not only more, but it is 

Mr. Movutton. A lot more. 

The Cuarrman. The amount of $18 million is minuscule in com- 
parison to $9 billion. 

Mr. Mouton. Well, you have to remember, Mr. Chairman, that 
when you think about the bigness of A. T. & T., we are not big be- 
cause we want to be big. We are big because so many people in the 
country want telephone service and we are under public obligation to 
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provide telephone service, and everytime somebody wants a telephone, 
we have to invest on an average $500 in order to give him the tele- 
phone. And we are in no position to control this. We have to go out 
and raise the capital with which to give this service, and our size 
depends on the public demand for a public service. 

Mtr. Maerz. Mr. Moulton, are there any other major provisions of 
the decree which were not contained in your original proposal ? 

Mr. Mouton. Yes. We have the royalty-free provision to which 
you referred and in that connection I think there 1s one provision in 
this decree the significance of which has been overlooked. And that 
is that the royalty-free provisions apply to United States patents. 

Mr. Keatrne. What? 

Mr. Movtton. Patents. And there are about 8,500 such United 
States patents. However, there is in section 10 (e) 3, of this decree 
a provision that says that we must give a royalty-free grant of im- 
munity under all foreign patents to all of our domestic licensees. 
This permits our domestic licensees to sell for export to any country 
in the world, and there are in addition to the 8,500 Bell System 
patents—that is, domestic patents—some 6,000 foreign patents. 

The effect of this foreign immunity clause is to give not only royalty- 
free treatment to the 8,500 domestic patents, but insofar as it involves 
the use of the equipment under the foreign patents, also the 6,000 
foreign patents. 

I just want to point that out because that is a significant provision 
of this decree which has not been treated, shall I say, in whatever 
literature there is on this subject. 

Mr. Maerz. Is there any other major provision of the decree which 
was not contained in your original proposal, Mr. Moulton ¢ 

Mr. Moutron. I’m sorry, I didn’t bring my checked copy, but I 
think that you will find that paragraph 17, which is the retained 
jurisdiction clause, contains provisions which certainly are not in- 
cluded, and as to these provisions, we are under continuing super- 
vision by the court with reference to some pretty important matters. 

Mr. Matrrz. Paragraph 17 maintains the status quo, but reserves 
jurisdiction to the court to enter further orders. Is that not correct? 

Mr. Moctron. Yes. On application of the Department of Justice 
and with reference to matters which are of very considerable signifi- 
cance or may become so. 

Mr. Materz. In summary, is it correct, then, that the following 
major provisions of the decree were not contained in your original 
suggestions ¢ 

First, the piehiore of paragraphs 4 and 5 requiring as an immed- 
iate matter divestiture of Westrex, Teletypesetter, and the manufact- 
uring and sale of train dispatching equipment. 

Second, compulsory licensing oF patente, royalty free, including the 
provision of 10 (e) with respects to grants of immunity under foreign 
patent. 

Third, the retained jurisdiction provision under paragraph 17. 

Do I state it fairly ? 

Mr. Movtron. Well, you have got the cost accounting clause. 

Mr. Maerz. And the cost accounting clause. 

Mr. Movutron. And also I think I should make one thing clear 
again. I said yesterday, that whereas there was in the memorandum 
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to Judge Barnes in June 1954, a provision which said we would con- 
sider a provision with respect to Western sales of equipment other 
than that manufactured for Bell System or for the Government, that 
rovision was not included in the decree which we submitted in 
Jecember of 1955. At that juncture we were not prepared to make 
that proposal. 

Mr. Maerz. You proposed it originally and you did not include it 
when you submitted a draft of a decree? 

Mr. Mouton. We didn’t propose it. We said we would be willing 
to consider it with them, but when we came down to making the 
definitive proposals in the decree itself, in the draft decree that we 
submitted, which is the starting point for the actual final decree, we 
did not include that. 

Mr. Matetz. With the exception of these provisions that you have 
just discussed, is it correct that the other provisions of the decree 
embodied the proposals which you had originally suggested in May 
and June of 19544 

Mr. Mouton. Well, there are a lot of variations. There was a lot 
of give and take in the provisions themselves which came about dur- 
ing the course of the negotiations. 

Mr. Maerz. We are not talking about the structure of the decree. 
We are talking about the general import of the various provisions. 

Mr. Movtron. The general subject matters were suggested as pos- 
sible topics for the decree. 

Mr. Keatine. Mr. Chairman, may I ask a question on that? 

The CHarrman. Yes. 

Mr. Keatinc. When you say that many of these matters were in 
this memorandum to Judge Barnes, do you mean by that that they 
were things which at that point you were perfectly ready to concede 
or were they subjects upon which you were ready to bargain for 
the purpose of settling the lawsuit with the understanding that those 
would not be conceded if you had to go to trial ? 

Mr. Movnton. Oh, Mr. Keating, I think perhaps Mr. Price can 
speak with more authority on this than I, but it was my understand- 
ing that when we made the suggestions contained in the memorandum 
to Judge Barnes in 1954, we were leading high. 

Mr. Keatine. You were leading high. 

Mr. Mouton. Yes. 

Mr. Keattne. As you and I say in the settling of a lawsuit. 

Mr. Moutron. Yes. We were leading high. We felt that we 
could get forward faster by putting things in there which were of 
real significance, and in my judgment there are matters in there which 
are of very real significance, And this was not a matter of going into 
a few little things and saying, here, here are a few things. These 
are very substantial provisions. 

Mr. Keatine. Well, did you at that time concede those or, for 
instance, if you had been in court at that time, would you have made 
those concessions or were they subjects which you might be willing to 
concede in order to settle a lawsuit? 

Mr. Mouton. These were subjects which we were willing to con- 
sider in order to settle the lawsuit provided we could in the give and 
take come out with an appropriate decree. We made suggestions 
which went very far in my judgment, but they were suggestions which 
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we were considering, which we were putting up for consideration, 
contingent on getting all of the demands of the Department of Jus- 
tice, and you never settle one of these things until everybody has 
everything in the pot and you see where you stand. 

Mr. Materz. Mr. Price, it is clear, is it not, that as of May 3, 1954, 
A. T. & T. had receded from the position it took in the rt year 
about wanting dismissal and was willing to consider a consent de- 
cree ¢ 

Mr. Price. I think so. I don’t like the word “receded,” but we 
certainly had changed our pr on that ; yes. 

Mr. Materz. Was this change in A. T. & T.’s attitude a result of 
your meeting with Mr. Brownell and Mr. Dumas’ meeting with 
Mr. Brownell? 

Mr. Pricer. No. 

Mr. Matetz. When did you decide to present a proposal for a 
consent decree ¢ 

Mr. Pricer. Again I take exception to the word “proposal,” but 
it was about the time when we went down there with this checklist. 
At that time we decided that if we could make a deal based on these 
items, we would try to do it. 

Mr. Matrerz. Now- 

Mr. Price. That is 1954, I think about May; is that right 

Mr. Maerz. Yes. I would like to direct your attention to the 
meeting that you had, you and Mr. Wood, with Mr. Brownell and 
Mr. Barnes on May 3, 1954. 

Mr. Price. All right. 

Mr. Materz. At this meeting was any reference made by you or by 
anybody else to your previous meeting with Mr. Brownell at White 
Sulphur Springs? 

Mr. Price. I don’t think so. 

Mr. Materz. Beg pardon? 

Mr. Pricer. I don’t think so. 

Mr. Materz. Was it your impression that Judge Barnes knew of 
that meeting ? 

Mr. Price. I don’t know whether he did or not. 

Mr. Matetz. Did Mr. Brownell state at this meeting that he had 
decided not to dismiss the case on the basis of discussions with rep- 
resentatives of the Department of Justice wherein it had been agreed 
that the interests of the Defense Department did not require dis- 
missal ? 

Mr. Price. Yes. 

Mr. Maerz. Did Mr. Brownell appear to be interested in finding 
a satisfactory way of disposing of the case ? 

Mr. Pricer. Yes. 

Mr. Marerz. And did you have the impression that Mr. Brownell 
had made a detailed study of the case? 

Mr. Price. John Wood wrote a memorandum from which you are 
reading, and that was the impression he had. I don’t remember 
anything—— 

Mr. Marerz. What was that impression / 

Mr. Price. What ? 

Mr. Materz. What was the impression ? 
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_ Mr. Price. Well, it stated in the memorandum that Barnes gave no 
indication of having studied the case with any thoroughness. Is that 
what you are asking about ? 

Mr. Maerz. What about the preceding sentence ? 

Mr. Price (reading) : 


But Brownell, of course, has made no detailed study of it. 


Those were Mr. Wood’s impressions which were noted at the time. 
I have no independent recollection about that. 

Mr. Maerz. At this meeting on May 3, did Judge Barnes appear 
to a a good deal of the complaint as true? 

Mr. Price. Yes. 

Mr. Maerz. Did he argue in favor of competition in the supply of 
equipment to the Bell System ? 

Mr. Price. Yes. 

Mr. Materz. Did Judge Barnes also state that the regulatory com- 
missions could not find out enough about Western’s costs, profits, and 
prices to do an effective job of regulation ? 

Mr. Price. Yes; and he was completely wrong about it. 

Mr. Materz. At this conference did Judge Barnes indicate that 
among other reasons for the necessity for competitive suppliers to the 
Bell System was the fact that A. T. & T., according to the complaint, 
had delayed introduction of improvements in telephone service ? 

Mr. Price. Yes. That is some of the stock stuff that is in that 
complaint. 

Mr. Maerz. Did Judge Barnes emphasize that in his judgment 
Western Electric had discriminated against independent telephone 
companies ¢ 

Mr. Price. I wish you would steer me to just where you are now. 

Mr. Cox. I think it would help, Mr. Maletz, if you could just indi- 
cate the passages you are reading from. 

Mr. Price. Oh, yes. Ihave found it. Yes. That isin there. Those 
are things out of the complaint. 

Mr. Materz. Did aie Barnes refer several times to restrictive 
practices of A. T. & T. and its associated companies? 

Mr. Price. Yes. 

Mr. Maerz. And did he specifically mention the use of patents by 
the defendants to put Western Electric in the position of an exclusive 
supplier ¢ 

Mr. Price. Yes. 

Mr. Maerz. And did you and Mr. Wood then state that the defen- 
dants would be willing to settle the case on the basis of a decree re- 
quiring liberal cttmpelioday licensing of the defendants’ patents / 

Mr. Price. Well, what Wood says is that we made a suggestion 
that a liberal licensing policy could be embodied in any disposition 
of thecase. That is the answer to your question. 

Mr. Maerz. And did Judge Barnes not refer to a decree requiring 
compulsory licensing of patents as good window dressing 

Mr. Price. That is right. 

Mr. Matetz. In short, did Judge Barnes indicate that it was his 
view that even though A. T. & T. and Western were required under 
a decree to license its patents, this would be merely good window 
dressing ? 
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Mr. Price. Well, the language is: 


_When we suggested that a liberal licensing policy could be embodied in any 
disposition of the case, Barnes referred to this as “good window dressing.” 


We are just reading a document here back and forth, Mr. Maletz. 

Mr. Materz. All right,sir. Possibly—— 

Mr. Keating. On that point may I ask a question, Mr. Chairman? 

When you talked about the licensing, was the talk about a royalty- 
free licensing ? 

Mr. Price. No. Nosuch mention. 

Mr. Keatine. Well, the provision in this decree is about a royalty- 
free license. th 

Mr. Price. That is right, and that came in much later, and that 
completely changed the whole aspect here of this patent. thing. 

Mr. Maerz. Mr. Price, did Judge Barnes indicate that patent re- 
lief would be only window dressing because Western, as a result of 
its patent practices in the past, had obtained such a dominant posi- 
tion that its competitors could not catch up? 

Mr. Price. Well, we might just as well get the exact language. “It 
would not do much good”—I am reading from Mr. Wood’s memo- 
randum. You understand I don’t remember what people said years 
ago. 

Mr. Maerz. You have no independent recollection of this meeting ¢ 

Mr. Price. I remember we went down there, and I remember this 
vaguely, along with a good many other meetings we had down there. 
But, apart from that document, I can’t tell you what anybody said. 

Mr. Maerz. With your permission, Mr. Chairman, I would like 
to read a memorandum summarizing the events that transpired at 
this meeting of May 3, 1954, at which were present Messrs. Brownell 
and Barnes for the Department of Justice and Messrs. Price and 
Wood for the Bell System organization. This document is dated 
May 4, 1954, and is captioned “Notes on Washington Conference.” 


These notes are intended to record the principal points made, and attitudes 
indicated, by Messrs. Brownell and Barnes in our conference on May 3, 1954. 
This is not a full memorandum of the conference and does not undertake to do 
justice to the arguments made by Messrs. Price and Wood. 

1. Brownell said they had decided not to dismiss the case. He said that, 
after several discussions with representatives of the Defense Department, it 
has been agreed between them that the interests of the Defense Department 
do not require dismissal. 

2. Brownell appeared to be interested in finding a satisfactory way of dispos- 
ing of the case, but, of course, he had made no detailed study of it. Barnes 
gave no indication of having studied the case with any thoroughness. He had 
a few memorandums, which, presumably, had been prepared for him by his 
staff, and he read from these memorandums and from the complaint in his 
discussion of the problem. He apparently has accepted much of the complaint 
as true and is disposed to make the stock arguments for competition in the 
supply of equipment to the Bell System. 

3. Both Brownell and Barnes appear to be under the impression that the suit 
was brought because of complaints that have been received from some State 
regulatory commissions. Barnes asserted that such complaints had been re- 
ceived, but he did not state when they had come in and from whom. He said 
the problem was that the commissions could not find out enough about West 
ern’s costs, profits, and prices to do an effective job of regulation. 

In this part of the discussion, Brownell appeared to be particularly im- 
pressed by the fact that the work of NARUC-FCC Subcommittee came to 
fruition after the suit was started. It is quite possible that the Department’s 
information as to alleged complaints from commissions antedates the suit and 
that the more recent developments may be thought to change the situation. 
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4. Barnes used the allegations of the complaint about delayed introduction of 
improvements in the art as an argument in favor of competitive supply. He 
referred particularly to delay in introduction of the handset, but was quite 
fuzzy in his thinking as to how such alleged delay was either motivated or 
made possible by the integration. 

5. Barnes placed considerable emphasis on the allegation that Western dis- 
criminates against the independent telephone companies. He repeated the theory 
that Western has controlled Graybar’s price policies, even after the disposal 
of Western’s entire financial interest in that company, and seemed to believe that 
Western’s products ought to be made available to the independents at prices no 
higher than those paid by the Bell operating companies. He also repeated the 
familiar objection to the use of Graybar’s prices in the price-comparison 
studies. 

6. Barnes referred several times to “restrictive practices.” The only one he 
mentioned specifically was the use of patents to put Western in the position of 
exclusive supplier. However, when we suggested that a liberal licensing policy 
could be embodied in any disposition of the case, Barnes referred to this as 
“good window dressing,” but said it would not do much good because Western 
has already achieved an exclusive position as a result of longstanding patent 
practices, and liberal licensing would not permit competitors to “catch up.” 

7. The extent of Barnes’ understanding of the telephone business may be 
indicated by a statement he made in response to our assertions about the growth 
of the independent telephone business and the healthy competition that exists in 
the supply of equipment to such companies. 

He said the independent telephone companies had bought a lot of material 
from independent manufacturers in recent years because they had to have such 
equipment in order to compete effectively with the Bell operating companies. 

8. Toward the end of the conference, Brownell asked whether the problems 
would be solved by having Western separated from the system but left as a 
single company. Barnes made no comment on this, but, of course, we did. 

9. The conference broke up when Brownell gave a clear indication that he had 
to turn to other things. Barnes suggested that we send him an agenda for future 
discussions. We asked if he would like to have a definite proposal from us, but 
he said he thought an agenda for discussion would be better than a proposal at 
this stage. It was clearly indicated that Brownell does not expect to participate 
in the further detailed discussions, but he said that, if at any time he could be 
of any help, we should let him know. 


I offer this memorandum for the record at this point. 
The CuatrmMan. Accepted. 
(The document referred to is as follows :) 


NOTES ON WASHINGTON CONFERENCE 


These notes are intended to record the principal points made, and attitudes 
indicated, by Messrs. Brownell and Barnes in our conference on May 3, 1954. 
This is not a full memorandum of the conference and does not undertake to do 
justice to the arguments made by Messrs. Price and Wood. 

1. Brownell said they had decided not to dismiss the case. He said that, after 
several discussions with representatives of the Defense Department, it has been 
agreed between them that the interests of the Defense Department do not re- 
quire dismissal. 

2. Brownell appeared to be interested in finding a satisfactory way of dis- 
posing of the case, but, of course, he has made no detailed study of it. Barnes 
gave no indication of having studied the case with any thoroughness. He had a 
few memorandums which, presumably, had been prepared for him by his staff, 
and he read from these memorandums and from the complaint in his discussion 
of the problem. He apparently has accepted much of the complaint as true and 
is disposed to make the stock arguments for competition in the supply of equip- 
ment to the Bell System. 

3. Both Brownell and Barnes appear to be under the impression that the suit 
was brought because of complaints that have been received from some State 
regulatory commissions. Barnes asserted that such complaints had been re- 
ceived, but he did not state when they had come in or from whom. He said the 
problem was that the commissions could not find out enough about Western’s 
costs, profits, and prices to do an effective job of regulation. 
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In this part of the discussion, Brownell appeared to be particularly impressed 
by the fact that the work of the NARUC-—FCC subcommittee came to fruition 
after the suit was started. It is quite possible that the Department’s informa- 
tion as to alleged complaints from commissions antedates the suit and that the 
more recent developments may be thought to change the situation. 

4. Barnes used the allegations of the complaint about delayed introduction 
of improvements in the art as an argument in favor of competitive supply. He 
referred particularly to delay in introduction of the handset, but was quite fuzzy 
in his thinking as to how such alleged delay was either motivated or made 
possible by the integration. 

5. Barnes placed considerable emphasis on the allegation that Western dis- 
criminates against the independent telephone companies. He repeated the theory 
that Western has controlled Graybar's price policies, even after the disposal 
of Western’s entire financial interest in that company, and seemed to believe 
that Western’s products ought to be made available to the independents at 
prices no higher than those paid by the Bell operating companies. He also re- 
peated the familiar objection to the use of Graybar’s prices in the price-com- 
parison studies. 

6. Barnes referred several times to “restrictive practices.”” The only one he 
mentioned specifically was the use of patents to put Western in the position of 
exclusive supplier. However, when we suggested that a liberal licensing policy 
could be embodied in any disposition of the case, Barnes referred to this as “good 
window dressing,’ but said it would not do much good because Western had 
already achieved an exclusive position as a result of longstanding patent prac- 
tices and liberal licensing would not permit competitors to “catch up.” 

7. The extent of Barnes’ understanding of the telephone business may be indi- 
cated by a statement he made in response to our assertions about the growth of 
the independent telephone business and the healthy competition that exists in the 
supply of equipment to such companies. He said the independent telephone 
companies had bought a lot of material from independent manufacturers in 
recent years because they had to have such equipment in order to compete effec- 
tively with the Bell operating companies. 

8. Toward the end of the conference, Brownell asked whether the problems 
would be solved by having Western separated from the system but left as a 
single company. Barnes made no comment on this, but of course we did. 

9. The conference broke up when Brownell gave a clear indication that he had 
to turn to other things. Barnes suggested that we send him an agenda for future 
discussions. We asked if he would like to have a definite proposal from us, but 
he said he thought an agenda for discussion would be better than a proposal 
at this stage. It was clearly indicated that Brownell does not expect to partici- 
pate in the further detailed discussions but he said that if at any time he could 
be of any help, we should let him know. 


J.E. F. W. 
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Mr. Houtzman. Mr. Chairman, may I ask a question at that point / 

Mr. Price, at the outset of these hearings, there was some indication 
that some of you people felt that this antitrust suit we are considering 
now might have been improvidently brought by the administration in 
1949, is that correct ? 

Mr. Price. Is it correct that we thought that ? 

Mr. Houtrzman. Yes. 

Mr. Price. Well, I don’t think there was any justification for the 
suit. I don’t know what your question means exactly. 

Mr. HottzmMan. Suppose we follow it up. 

Mr. Price. I don’t want to argue the merits of this case with you. 

Mr. Hottzman. This memorandum certainly indicates that Messrs. 
Brownell and Barnes thought there was merit to thiscomplaint. Isn't 
that so? 

Mr. Price. Well, Barnes talked as though he did. 

Brownell didn’t say much along that line that I ever heard. 

Mr. Hotrzman. In fact, Brownell told you there was no basis for a 
dismissal, isn’t that so ? 

Mr. Price. Yes, and you will observe, if I may interject here, this 
is a year after the time I talked to him at White Sulphur Springs, 
and now he is talking about divesting Western Electric, but not di- 
viding it into three parts. Clearly he wasn’t making a proposal to 
me a year earlier for settlement that wouldn’t include divestiture. 

Mr. Ho.rzMan. No further questions. 

Mr. Maerz Mr. Price, on May 7, 1954, did you write Judge Barnes 
enclosing a brief agenda of topics which might serve as a basis for 
further discussions caine to a consent decree ’ 

Mr. Price. Yes. 

Mr. Maerz. Mr. Chairman, I offer in evidence a letter dated 
May 7, 1954, from Mr. Price to Judge Barnes with an attached 
agenda dated May 7, 1954. 

The CHarrMAn. That will go into the record. 

(The documents referred to are as follows:) 
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May 7, 195% 
Honorable Stanley HN. Barnes, 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 
Dear Judge Barnes: Re: U.S. v. Western Epentrte Co. 
° - 


Following the suggestion made at our conference 
last Monday, I enclose a brief agenda of topics whieh may 
serve as a basis for further discussions. As I shall be 
away from the office for some days next week, I am suggest- 
ing thst John Vood call you on Tuesday or Wednesday for 
the purpose of arranging a date for our meeting at some 
day and hour as early as your convenience permits. 

Yours very truly, 


T Brooke Price /s/ 


Enclosure 
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May 7, 1954 


U. 3, v. WESTERN ELECTRIC CO, INC. 


AGENDA 


I. The integrated organization and method of 
operation of the Bell System and their relation to tele- 
phone service and the national defense. 





(a) Research, development, manufacture and 
operation. 
(>) ‘Internal purchase and supply relation- 
ships, including standardisation of 
e . 
(c) Internal patent and license contract 
relationships. 
II. Questions raised by the complaint as to the 
effect of the integration on the quality and cost of tele- 
phone service, 


(a) Western's prices and profits on sales 
to the Bell Systen. 

(b) Advances in the art and adoption of 
new and improved equipment, developed 
in or out of the Bell System. 

(c) The effect of possible alternative 


methods of acquiring equipment for 
the Bell Systen. 


III, The extent to which the above questions are 
in the field of public regulation and have been so treated. 


(a) Section 215(a) of the Federal Communica- 
tions Act. 

fe) The FCC Investigation. 

c Effective regulation by utility commis- 
sions in rate cases. 

(4) Bvolution of the regulatory process 
under the NARUC-FCC Joint Committee. 


IV. Questions raised by the complaint. which are 
not essentially regulatory. 


{8 Patents and license agreements. 
bd) The supplying of technical information. 
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(c) Acquisitions by the Systen. 


(1) Acquisition of telephone companies. 
(11) Acquisition of manufacturing com- 
panies. 


(a) Prohibiting disposal of equipment by 
Bell Operating Companies. 


(e) Commercial Agreements. 


(1) Agreements with independent manu- 
facturers. 

(33) Agreements with distributors. 

(144) Agreements with other commmica- 
tion companies. 


(f) Western's sales of telephone equipment 
destined for the independent market. 


(g) Western's sales of non-telephone equipment. 
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Mr. Maerz. Did you have a further conference with Judge Barnes 
on May 26, 1954? 

Mr. Price. Yes. 

Mr. Matetz. And do you recall who was present at this meeting / 

Mr. Price. May 28. No. I am a little vague as to who was down 
thereatthattime. I think there were several of us. 

Mr. Matetz. You don’t have any present recollection of what trans- 
pired at that meeting? 

Mr. Price. I am a little vague about who was there. This is one 
on which I don’t believe we have got any written notes, and my guess— 
and it is only a guess—is that Judge Barnes had several members of 
lis staff there and I really don’t know who was there on our side. 

Mr. Mavetz. All right, sir. 

Mr. Keatine. Is this where you discussed this agenda ? 

Mr. Price. Let me see. 

Mr. Keatine. Mr. McCulloch and I have never had a lawsuit im- 
portant enough to have an agenda set up for discussion of settlement. 
We are quite interested in this. This is a new procedure for a country 
lawyer. 

Mr. Price. Well, where are we now in terms of dates? 

Mr. Matetz. Since you don’t recall the meeting of May 28, 1954 

Mr. Price. Well, I think that was the time that the agenda was 
before us, but we didn’t get very far in discussing it. That is the best 
1 can do with it now. 

Mr. Materz. Did you, Mr. Price, together with Mr. Wood have a 
meeting with Judge Barnes on October 20, 1954, with respect to this 
case ¢ 

Mr. Price. Yes, sir. 

Mr. Matetz. And did Judge Barnes indicate that he was still at 
the divestiture issue / 

Mr. Price. Yes; let me see. I think that was the time when we 
thought we were going to get into these other nondivestiture topics and 
he set us back on our heels by saying he wanted to argue divestiture. 
[ think that that is the one. 

You see, there were a lot of these meetings. It is hard to keep 
them straight after this length of time. 

Mr. Maerz. Is it not correct that you indicated at this meeting 
on October 20, 1954, that any suggestions you had made for a consent 
decree back in May and June of 1954 were all conditioned on there 
being no divorcement of Western Electric / 

Mr. Price. Well, I think so. I don’t know whether it is in this 
memorandum or not, but I am pretty sure that was our position at that 
time. 

Mr. Matetz. Did you prepare a memorandum of this meeting of 
Ocotber 20? 

Mr. Price. I sketched out some notes; yes. 

Mr. Maerz. Mr. Chairman, with your permission I will offer these 
notes in evidence at this point. 

The CHatrMAN. They will be accepted for the record. 
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(The document referred to is as follows :) 
OCTOBER 20, 1954. 


VISIT OF PRICE AND J. E. F. Woop To THE OFFICE OF JUDGE BARNES 


Our appointment was at 11 a. m. Judge Barnes was in consultation with 
Messrs. Kramer and Murphy of his staff for 20 minutes before we were admitted. 
All 3 were present at our talk which lasted about 20 minutes. Judge Barnes 
was affable and appeared quite frank. His associates took no material part in 
the talk. Judge Barnes made a somewhat formal statement when we entered 
and thereafter there were remarks which are paraphrased below : 

Barnes. Sorry for delay and postponements. Pressure of work, emergencies 
coming up frequently, crowded calendar, traveling. Detached five men to work 
on mergers last few weeks. Our matter so important he felt he should give 
it careful study. As far as they had been able to get, had not been able to come 
to a conclusion yet that case could be settled without divestiture. 

Price. To avoid misunderstanding, they were still at basic question of divesti- 
ture? [This was confirmed.] Pointed out our hope for early action after pro- 
posals made in May—important decisions and action to be taken affected by 
results of negotiations—present uncertainty embarrassing—had thought basic 
question of divestiture behind us and discussion to be on our proposals at May 
meeting—if we were now back to basic question of divestiture why not talk 
that out promptly and get on to specific terms of settlement? 

BARNES. Understood our reluctance to face issue of divestiture as condition 
of consent decree. Same question up in trying to settle some other cases. Sug- 
gested series of conferences for thorough discussion of divestiture issue. How 
much time and when? Soap people had talked 4 days. He would need time 
to have his people get him prepared and we would need to prepare. 

Woop. Case could be discussed a long time but would limit ourselves so long 
as we had time to give a full connected statement of our position. 

BARNES. Calendar crowded—the shorter we make it the sooner it can be 
fitted in. Meetings and much work on Barnes-Oppenheimer report pressing him 
soon. 

Woop. We could make our statement in 2 hours. Presume several hours 
more needed for questions and discussion. 

BARNES. First free dates first week of December unless we want a single 
half-day meeting on November 4 and then adjourn to the December dates. 

All agreed to this plan. “The sooner we start the better.’ A first meeting 
will clarify questions and enable everybody to prepare more effectively for 
following sessions. 

Price. Any comment or questions about the suggestions for consent decree 
made in May, all subject to this pending issue of divestiture? 

BARNES. No. Process of dealing with divestiture issue will throw light on 
them. Not profitable to discuss them at this stage. 

Adjourned to 9: 30 November 4. 


Mr. Price. I would like to say, if this isthe document I think it is, 
though it may appear in the form of dialogue—— 

The CHairMan. Do you want to see these notes / 

Mr. Price. I have a copy. Though it may appear in the form of 
a dialogue with speakers names prefixed, that doesn’t mean that they 
said literally what is here. This was only an attempt to jot down 
roughly the purport of certain remarks that were made, 

Mr. Keatine. Is it necessary—I don’t want to delay things, but do 
we need to have this read to us / 

Mr. Maerz. Off the record. 

(Discussion off the record. ) 

Mr. Maerz. Mr. Price, did you then have a further meeting with 
Judge Barnes and his associates on November 4, 1954? 

Mr. Price. Yes, sir. November 4, that is right. 

Mr. Maverz. And at this meeting did Mr. Wood make a presenta- 
tion lasting approximately 214 hours directed toward avoiding di 
vorcement of Western Electric / 
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Mr. Price. That is right. At the preceding meeting we had said 
in substance, and they had agreed, if we have got to go bait to dives- 
titure, let us have a full-dress talk about it, and John Wood sat him- 
self down and got himself up a very careful outline and he made a 
full-dress presentation of our position on it. 

Mr. Maerz. Mr. Chairman, with your permission I would offer in 
evidence an outline used by Mr. Wood at the conference of November 
4, 1954. 

The Cuairman. That will be accepted for the record. 

(The document referred to appears at p. 2170.) 

Mr. Price. Yes. 

Mr. Maerz. Did you make notes of this meeting, Mr. Price? 

Mr. Price. Yes. 

Mr. Maerz. Papin are your notes captioned “Meeting at Office of 
Judge Barnes, November 4, 1954"? 

Mr. Price. Yes. 

Mr. Maerz. Mr. Chairman, with your permission I would read 
this memorandum. 

Mr. Keatinc. What is the date of it? 

Mr. Maerz. November 4, 1954. 

Meeting at office of Judge Barnes, November 4, 1954. 


Present: Judge Barnes, Messrs. Kramer, Murphy, Foote, and Flynt: Messrs. 
Wood, Scott, Brown, and Price. 





The CHairmMan. Identify those people. Who is Mr. 

Mr. Maerz. Who is Mr. Kramer? 

Mr. Price. He is one of Judge Barnes’ associates or assistants, 
whatever the title may be, in the Department of Justice, and the same 
is also true of Mr. Murphy, Mr. Flynt, and Mr. Foote who appeared 
for the first time at this meeting. 

Mr. Macerz. And at that time Mr. Foote was Judge Barnes’ con- 
fidential assistant, was he not? 

Mr. Price. I don’t know the how to designate him, but we under- 
stood that he worked very closely with Judge Barnes in that matter. 

Mr. Maerz. Later he became first assistant in the Antitrust Di- 
vision, isn’t that right / 

Mr. Price. Yes. That is right. 

Mr. Materz. And Mr. Wood has been previously identified as a 
partner in the firm of Root, Ballantine. 

Mr. Price. Yes, sir. Mr. Scott is also a partner in that firm, and 
Mr. Brown is Walter Brown, vice president and general counsel of 
Western Electric. 

Mr. Maerz (reading) : 

The following is a résumé of views indicated by questions and comments from 
Judge Barnes and his associates. 

Accepted “hypothesis” that system is a lawful organization as a public utility, 
but insisted there is a monopoly in supplying it with equipment. 

Evaded acceptance of Western as part of single economic unit with telephone 
companies. 

Challenged right of service organization to decide at will to make rather than 
buy its equipment where result would be monopoly in the supplying industry. 

Apparently recognized necessary preponderance of buying power of system 
in the equipment field, but implied from this an obligation to bring about com- 
petition and avoid monopoly in that field. 

Took same view of integration of manufacture and procurement unit into 
system structure. 
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Refused to accept thesis that this is equivalent to making such integration un- 
lawful per se, contending unlawfulness results not from integration per se but 
from monopoly. (Our refutation: that all integration is necessarily monopoly 
pro tanto and in some decided cases was substantial part of possible market.) 

No mention of theory of complaint that American Telephone & Telegraph Co., 
and Western Electric conspired to control market consisting of associated com- 
panies’ purchases. 

No rebuttal, except monopoly argument above, to our position on purpose 
and effect of integration as defense under rule of reason. 

On uniqueness of need for integration and benefits of collaboration, points 
suggested by questions and comments: 

(1) We had ignored benefits of competition, which we had not tried ; 

(2) Other industries with advanced technology had efficient and progres- 
sive suppliers—railroads, airlines, television : 

(3) Independent telephone companies interconnect and participate with 
us in same service (this a “very significant’ point—discussed at some 
length) ; 

(4) Our vaunted standardization implied detailed specifications which 
other manufacturers could follow. (Much discussion, covering (a) Gov- 
ernment experience, especially naval aircraft, with which Scott and Foote 
had experience; (b) European practice; (c) unsatisfactory results of some 
buying by Western from independent manufacturers. ) 

If contributions to military effort to be defense to violation of antitrust laws. 
this would lie outside his field—must be decided by President or National Security 
Council. 

Western Electric’s monopoly extended beyond technical manufactures into 
procurement or manufacture of standard commercial products (our position: 
“make or buy” not rigid, determined by experience, and centralized purchasing 
and warehousing purely matter of economy and efficiency ). 

On regulation, State commissions lacked staffs and ability to deal with Western 
Electric accounting and practices—NARUC voluntary and unofficial group with 
no regulatory authority, inadequate instrument for the purpose sought—FCC 
found evils in situation but baffled in search of remedy. 

To study legislative history, etc., on regulation point against next session. 

(Barnes had friend, manufacturer on Pacific coast, who depends on Western 
for technical assistance and admires p”esent arrangement ). 


_Mr. Chairman, I will offer this document in evidence at this point, 
sir. 

The CHatrMan. Accepted. 

(The document referred to is as follows: ) 


MEETING AT OFFICE OF JUDGE BARNES, NOVEMBER 4, 1954 


Present: Judge Barnes, Messrs. Kramer, Murphy, Foote, and Flint: Messrs 
Wood, Scott, Brown, and Price. 

The following is a résumé of views indicated by questions and comments from 
Judge Barnes and his associates. 

Accepted hypothesis that system is a lawful organization as a public utility, 
but insisted there is a monopoly in supplying it with equipment. 

Evaded acceptance of Western as part of single economic unit with telephone 
companies. 

Challenged right of service organization to decide at will to make rather than 
buy its equipment where result would be monopoly in the supplying industry. 

Apparently recognized necessarv preponderance of buving nower of svstem in 
the equipment field, but implied from this an obligation to bring about comne- 
tition and avoid monopoly in that field. 

Took same view of integration of manufacture and procurement unit inte 
system structure. 

Refused to accept thesis that this is equivalent to making such integration 
unlawful per se, contending unlawfulness resnits not from integration ner se 
but from monopoly. [Our refutation: that all integration is necessarily mono- 
poly pro tanto and in some decided cases was substantial part of possible 
market. ] 

No mention of theory of complaint that American Telenhone & Telegranh Co. 
and Western Electric conspired to control market consisting of associated com- 
panies’ purchases, 
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No rebuttal, except monopoly argument above, to our position on purpose and 
effect of integration as defense under rule of reason. 

On uniqueness of need for integration and benefits of collaboration, points 
Suggested by questions and comments: 

(1) We had ignored benefits of competition, which we had not tried ; 

(2) Other industries with advanced technology had efficient and progres- 
sive suppliers—railroads, airlines, television ; 

(3) Independent telephone companies interconnect and participate with us 
in same service [this a very significant point—discussed at some length]. 

(4) Our vaunted standardization implied detailed specifications which 
other manufacturers could follow. [Much discussion, covering (a) Govern- 
ment experience, especially naval aircraft, with which Scott and Foote had 
experience; (b) European practice; (c) unsatisfactory results of some buy- 
ing by Western from independent manufacturers. } 

If contributions to military effort to be defense to violation of antitrust laws, 
this would lie outside his field—must be decided by President or National 
Security Council. 

Western Electric’s monopoly extended beyond technical manufactures into 
procurement or manufacture of standard commercial products [our position: 
“make-or-buy” not rigid, determined by experience, and centralized purchasing 
and warehousing purely matter of economy and efficiency ]. 

On regulation, State commissions lacked staffs and ability to deal with 
Western Electric accounting and practices—NARUC voluntary and unofficial 
group with no regulatory authority, inadequate instrument for the purpose 
sought—FCC found evils in situation but baffled in search of remedy. 

To study legislative history, etc., on regulation point against next session. 

{Barnes had friend, manufacturer on Pacific coast, who depends on Western 
for technical assistance and admires present arrangement. ] 


Mr. Maerz. Now, it is correct, is it not, Mr. Price, that Mr. Scott 
also made a more elaborate memorandum of this meeting? 


Mr. Price. Yes. Not in the rather sketchy and colloquial style 
that I put mine down in. 


Mr. Maerz. Mr. Chairman, with your permission I would offer 
in evidence a memorandum of this same meeting of November 4, 1954, 
which was prepared by Mr. Scott of the firm of Root, Ballantine. 

The CuairmMan. It will be accepted. 

(The document referred to is as follows :) 


BALLANTINE, BUSHBY, PALMER & Woop, 
November 19, 1954. 
Memorandum for Messrs. Price, Brown, Moulton. 

I enclose my attempt at a summary of the November 4 meeting. I have 
delayed sending it because I wanted to get Mr. Wood’s suggestions, which I 
have now done. 

I have to be out of town all next week but will be back on Monday, No- 
vember 29. 

Stuart N. Scort. 


SUMMARY OF MEETING AT DEPARTMENT OF JUSTICE NOVEMBER 4, 1954 


For the Department, Judge Barnes and Messrs. Foote, Kramer, Murphy, and 
Flynt were present; for the defendants, Messrs. Price, Brown, Wood, and Scott. 
The meeting lasted approximately 3 hours. Roughly 2% hours consisted of Mr. 
Wood's presentation, which closely followed the prepared outline. The balance 
consisted largely of comparatively brief discussions caused by interruptions in 
the course of the presentation, most of them by Judge Barnes. 


A. BASIC LEGAL POSITION 


The Department’s basic legal position could only be deduced from fragmen- 
tary arguments made at various points during the presentation. It seems 
neither feasible nor useful to try to reproduce the fragments as they occurred 
chronologically. 

The principal discussion of the proposition that the problem as to how the 
Bell System should equip itself is a regulatory one, came toward the end of the 
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presentation and appeared to impress Judge Barnes. Most of the discussion 
which indicated his views as to the law applicable to the case, however, came 
earlier and thus at a time when it must be assumed that he did not have the 
regulatory point very prominently in mind. 

At first (perhaps for purposes of smoking us out) he appeared to think that 
our position was either that we were such a peculiar and benevolent monopoly 
that we should have an exemption from the antitrust laws or that efficiency 
and low prices were a defense in a monopoly case—positions he was of course 
unwilling to accept. As to the latter position, he cited the Shoe Machinery case 
at some length. 

Later, however, I believe he understood our legal approach and accepted it 
up to a point: 

1. He accepted as a hypothesis that the system’s position in the service field 
was legal. He was confused about the fact that this position necessarily con- 
fers commensurate buying power on thé system—and several times seemed to 
refer to that power as ‘“monopolistic’—but I think he ended up realizing (a) 
that the existence of that power is not illegal (given the hypothesis) and (b) 
that there is no case which holds that such a power must be exercised so as 
to create competition among sellers. 

2. I do not think he seriously disputed that the Bell system was an example of 
true vertical integration. No representative of the Department made any ser- 
ious argument advancing either the intracorporate conspiracy theory or the 
theory of the complaint that A. T. & T. and Western are victimizing the operat- 
ing companies by making them buy equipment manufactured by Western, 
though Murphy mentioned the Yellow Cab case without either conviction or 
effectiveness. 

3. I think he thus recognizes that the vertical integration tests apply, and 
he expressly conceded that vertical integration is not illegal per se, although 
some of the logical implications of this proposition appeared to elude him. 

4. Looking at the tests in the Paramount case, with which he was familiar, I 
think he was convinced that our presentation as to the unique need for inte- 
gration was legally relevant and admissible, at least as to the purpose of the in- 
tegration and perhaps also as to its effect on the telephone user. 

5. His confusion (and I think he is confused, rather than convinced we are 
wrong) results from his belief that we are “excluding” independent manufac- 
turers from the Bell market, that we are doing so deliberately by our decision 
to integrate and that the size of that market somehow makes that “exclusion” 
monopolistic. The exclusion implicit in vertical integration is not illegal per se, 
but may become so when the closed market is too big. He then runs into the 
reasoning set forth in paragraph 1 above, i. e., that he is proceeding on the 
hypothesis that the mere size of this particular market is not illegal, and meets 
himself coming back. 


B. SUBSIDIARY LEGAL POSITION 


It was indicated that, in some way which is not altogether clear, Kramer 
and to some extent Barnes regard Western's purchasing function as important. 
Questions were asked by both, apparently not directed at telephone equipment, 

as to why the operating companies should not be free to buy from others than 

Western and whether the interposition of a profit to Western did not increase 

the price the operating companies have to pay. Mention by Flynt of such items 
as wire, pole-line hardware, clay conduits and tinsel cord may indicate that they 
have in mind the make-or-buy decision, though this was never articulated. 
Both Kramer and Barnes indicated that Western’s purchasing function might 
bear on the main issue on the question of intent. I can only take this whole dis- 
eussion as either (@) an argument that this demonstrates that Western is 
really an exploiter for profit and not the servant of the operating companies 
it claims to be, or (b) groundwork for tinkering with the purchasing function 
if divorcement is shelved. [I have a feeling that this last was what Foote was 
referring to in his conversation with me.] 
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C. MISCELLANEOUS 


By far the largest number of the remaining interruptions consisted of scattered 
potshots at our demonstration of the unique need for integration. With one 
exception, these were of the character anticipated. I thought the presentation 
on this point impressed Barnes, and he certainly did not appear to regard it as 
irrelevant to the legal issues. The principal comments were as follows: 

1. The independent telephone companies, which are primarily equipped by 
others than Western, manage to interconnect satisfactorily with the Bell System 
nonetheless. This was primarily Kramer’s point, and he alluded to it as highiy 
important more than once. It was in the course of our developing the extent 
to which both the independent telephone and telephone manufacturing companies 
get from the Bell System advice, technical assistance, and equipment develop- 
ment that Barnes reported that “to give the Devil his due” he had a friend in the 
manufacturing industry who confirmed the importance and effectiveness of Bell 
System assistance. 

2. At various points during the discussion of complexity, interdependence of 
parts and standardization, various suggestions were made that we were not as 
unique as we claimed. Television and aircraft were cited as to complexity 
and interdependence of parts and railroads (apparently in reference to cou- 
plings) as to standardization. 

3. It is perhaps worth noting that the proposition that increased demand 
for service increases cost of service per telephone appeared to be a new idea 
to them and appeared to impress them. Also, no suggestion was ever made 
that the system had no incentive to cut costs because it could get higher rates 
to compensate for higher costs. 

4. There having been considerable discussion of the need of standardization, 
which I think made a strong impression, an effort was made to turn this argu- 
ment against us when the harmful effects of divorcement were under discussion. 
The argument was that if everything had to be completely standardized there 
was no reason why competing manufacturers could not manufacture satisfac- 
torily to the standard specifications. This provoked quite a wide range of 
discussion, in the course of which (beside the points made in our outline) we 
adverted both to the British experience and to the impossibility of writing all 
the desired performance characteristics (long life, low maintenance, etc.) into 
a manufacturing specification for this type of equipment. 

The principal comments on other parts of the presentation were as follows: 

(a) When the regulatory point was being made, Foote showed that he was 
aware of the argument that the State commissions, while possessing regulatory 
power over Western's profits, had difficulty getting adequate information to exer- 
cise that power effectively. When the NARUC-FCC studies were discussed in 
this connection, both Barnes and Foote made the completely irrevelant point 
that the committee making these studies was an unofficial body with no authority 
to implement its recommendations. 

(b) Even though Murphy pointed out that the FCC at least seriously debated 
the idea of introducing competition into the supply of Bell System equipment, 
our regulatory argument seemed to be both novel and impressive. Barnes 
promised to look into the historical facts we stated in support of it, and as 
we later found out has assigned this investigation to Foote. 

(c) When, in summarizing our legal position, Mr. Wood stated that divorce- 
ment would be a national calamity, Barnes appeared to go out of his way to turn 
the discussion to the effect on the defense effort and indicate that, if defense 
considerations were to override antitrust considerations, that would have to 
be done by someone other than himself—specifically, the President or the Na- 
tional Security Council. 

In Mr. Wood's presentation, the only significant matter contained in the outline 
which was omitted was the flat statement that the Bell System could not assume 
the responsibility of accepting a consent decree involving divorcement. I do not 
think, however, that the Department is under any illusions on that score. 


Stuart N. Scorrt. 


Mr. Maerz. I would also, Mr. Chairman, offer in evidence a letter 
from Mr. Scott to Mr. Foote enclosing factual material on the regu- 
latory problem. 

The CHatrMan. Accepted. 

(The document referred to appears at p. 2192.) 
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Mr. Maerz. Mr. Price, is it correct that on December 3, 1954, you 
and Mr. Wood had a conference with Mr. Wilber M. Brucker, then 
General Counsel of the Department of Defense, and Mr. Jerome 
Fenton, concerning your suit? 

Mr. Price. Yes. 

Mr, Maerz. And I take it that Mr. Brucker is now Secretary of 
the Army and Mr. Fenton is now General Counsel for the National 
Labor Relations Board; is that right? 

Mr. Price. I know about Governor Brucker and I accept your state- 
ment about Mr. Fenton. 

Mr. Maerz. Had you, Mr. Price, or had Mr. Wood known Gov- 
ernor Brucker or Mr. Fenton prior to this meeting of December 3? 

Mr. Price. No. But we saw him earlier. We had an earlier visit 
with him. 

Mr. Matetrz. When was that ? 

Mr. Price. Well, as well as we can fix the time, it must have been 
when we were in Washington for the November 4 meeting. I think it 
was at the close of that meeting that we got in contact with Governor 
Brucker and went over to the Pentagon and talked to him the first 
time, and then we had the meeting that you referred to on December 3. 
That was the extent of it. 

Mr. Maerz. Do you recall now the date of the preceding meeting ’ 

Mr. Price. The best we can do with it is it was November 4. 

Mr. Materz. And what transpired at that meeting of November 4 / 

Mr. Price. We went over there because we had some intimation— 
and I can’t tell you from what channel—that Governor Brucker, who 
was comparatively new in this position as counsel to the Defense 
Department, wanted an opportunity to get the feel of this case, 
wanted to inform himself about it, and to be helpful to him, it would 
be helpful to him if we went over and had a talk with him about it 
because, of course, Defense was interested in it and it was an impor- 
tant lawsuit, and he was their legal counsel. 

So, as I say, not recalling now how the suggestion came, or the in- 
vitation, if it was an invitation, the best I can make of it is that after 
that November 4—let’s see if I have got my date right—that Novem- 
ber 4 meeting, I called him up and he said, yes, he would like to talk 
with us, and John Wood, Walter Brown, and I went over and told him 
about this case and he expressed his interest in it and asked questions 
and it was just the kind of thing that you do when somebody wants to 
know what it is all about and what is going on. 

Mr. Matetz. Is that the first time you met Governor Brucker? 

Mr. Price. Yes. The first time. 

Mr. Maerz. And then you had another meeting with him on 
December 3, 1954. 

Mr. Price. That is right, and at that time Mr. Wood and I went. 
Brown didn’t go with us at that time. 

Mr. Maerz. Was it your purpose in speaking to Governor Brucker 
to have him intervene with Judge Barnes in connection with this 
antitrust suit? 

Mr. Price. Well, I don’t think we made any request to him to do 
anything. Asa matter of fact, he told us at one time or another that 
he was going to talk to Judge Barnes, but it seems to me he had that 
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idea already, and what we were doing was, as you might say, filling 
him in on what the case was all about. 

Mr. Materz. Hadn't you done that in the previous November? 

Mr. Price. Well, I don’t know why we did it twice, but we did, and 
it was pretty much the same thing both times. 

I think it was more this sort of thing, that at the first meeting 
probably he hadn’t studied it so much and thought that he would go 
into the documents and perhaps have another talk with us about it. 

Mr. Maerz. As a matter of fact, at the time you saw Mr. Brucker 
on December 3, 1954, didn’t you have a meeting scheduled with Judge 
Barnes on December 10 for the purpose of discussing the issue of 
divorcement ? 

Mr. Price. We had a meeting scheduled—I can’t tell you now just 
what it was specifically for—for what purpose. 

What had happened was we had made this full-dress presentation in 
opposition to divorcement and this was the meeting following at which 
I suppose we anticipated they might say, well, we are impressed by 
your arguments and divorcement 1s out, or they might not. 

Mr. Materz. Let me rephrase the question. 

At the time you had this meeting of December 3, 1954, did you not 
have scheduled a meeting with Judge Barnes on December 10, 1954? 

Mr. Price. I don’t know whether it had been set up then or not. 
We did have such a meeting on the tenth, but whether it had been set 
up at that time, I don’t know. 

Mr. Maerz. At this meeting with Governor Brucker, you empha- 
sized, did you not, that you were most concerned about the importance 
of continuing the organization which was attacked in the suit? 

Mr. Price. Well, we have a memorandum here and we can read this 
language back and forth, if that is what you want. 

Mr. Materz. All right, sir. 

Mr. Chairman, with your permission, I should like to read a memo- 
randum of a conference with Governor Brucker, dated December 4. 
1954. 

This is captioned “Conference With Governor Brucker” : 

On December 3, TBP— 


and I take it that refers to you. 
Mr. Price. Yes. 
Mr. Materz (reading) : 


* * * and JEFW talked with Governor Brucker and his assistant, Mr. Fenton. 

Governor Brucker said he had studied the papers which had been turned over 
to him and had decided that he ought to talk to Judge Barnes promptly—that 
he would try to do so on Monday or Tuesday of next week. He did not tell us 
what he intended to say. 

He asked about discussions which had taken place in the past, with particular 
reference to what positions had been taken by the various representatives of 
the Department of Justice who had dealt with the matter. We told him the 
main points in the chronology and promised to send him a brief written summary 
of them. 

He then asked some questions which he indicated were types of questions 
which might be asked of him as to which he would like to have the answers. 
The principal ones were: (1) If the case should go to trial, what would be the 
involvement of the principal people in the laboratories and Western? (2) Why 
have we not done much of the preparatory work during the long time which has 
elapsed since the institution of the suit? We answered these questions but 
emphasized that at the present time neither we nor the Department of Justice 
were thinking primarily about the effect of a trial in occupying the time and 
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2128 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


attention of important people but rather about the importance of continuing the 
organization which is attacked in the case. In short, we were not talking about 
deferment but about a sound disposition of the case. Governor Brucker said 
he understood our position; he did not state whether or not he agreed with it. 

Fenton asked whether a sound argument could be made to the effect that it 
was a mistake for the Government to permit a situation to continue in which 
so much reliance was placed upon a single organization—whether there were 
too many eggs in one basket. He referred to the arguments which had been 
made successfully against selection of Pan American Airways as the “chosen 
instrument” for air transportation over the North Atlantic routes. We stated 
the reasons why the cases were not parallel and pointed out that an organi- 
zation of the size and scope of the Bell System was necessary for the effective 
conduct of a nationwide telephone service and that the existence of such an 
organization provided a facility of great value to the Government which ought 
not to be impaired. 

Governor Brucker said that he was going to check with the Secretary (I 
could not tell whether he referred to Mr. Wilson or Mr. Anderson) and that 
if he got the approval which he expected, he would try to see Judge Barnes 
early next week. He asked us to let him know the results of our conference 
with Judge Barnes on next Friday. 


I offer this memorandum in evidence at this point, Mr. Chairman. 
The CuHatrMan. Accepted. 


(The document referred to is as follows :) 
DECEMBER 4, 1954. 


CONFERENCE WITH GOVERNOR BRUCKER 


On December 3, T. B. P. and J. FE. F. W. talked with Governor Brucker and 
his assistant Mr. Fenton. 

Governor Brucker said he had studied the papers which had been turned 
over to him and had decided that he ought to talk to Judge Barnes promptly- 
that he would try to do so on Monday or Tuesday of next week. He did not 
tell us what he intended to say. 

He asked about discussions which had taken place in the past, with particular 
reference to what positions had been taken by the various representatives of the 
Department of Justice who had dealt with the matter. We told him the main 
points in the chronology and promised to send him a brief written summary 
of them. 

He then asked some questions which he indicated were types of questions 
which might be asked of him and as to which he would like to have the answers. 
The principal ones were: (1) If the case should go to trial, what would be the 
involvement of the principal people in the Laboratories and Western? (2) Why 
have we not done much of the preparatory work during the long time which 
has elapsed since the institution of the suit? We answered these questions but 
emphasized that at the present time neither we nor the Department of Justice 
were thinking primarily about the effect of a trial in occupying the time and 
attention of important people but rather about the importance of continuing 
the organization which is attacked in the case. In short, we were not talking 
about deferment but about a sound disposition of the case. Governor Brucker 
said he understood our position; he did not state whether or not he agreed 
with it. 

Fenton asked whether a sound argument could be made to the effect that 
it was a mistake for the Government to permit a situation to continue in which 
so much reliance was placed upon a single organization—whether there were 
too many eggs in one basket. He referred to the arguments which had been 
made successfully against selection of Pan American Airways as the “chosen 
instrument” for air transportation over the North Atlantic routes. We stated 
the reasons why the cases were not parallel and pointed out that an organiza- 
tion of the size and scope of the Bell System was necessary for the effective 
conduct of a nationwide telephone service and that the existence of such an 
organization provided a facility of great value to the Government which ought 
not to be impaired. 

Governor Brucker said that he was going to check with the Secretary (I could 
not tell whether he referred to Mr. Wilson or Mr. Anderson) and that if he 
got the approval which he expected, he would try to see Judge Barnes early 
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next week. He asked us to let him know the results of our conference with 
Judge Barnes on next Friday. 
JEFW. 

Mr. Materz. Mr. Price, did you also send to Governor Brucker 
a letter dated December 3, 1954, setting forth in an enclosure the 
main events of the chronology in this case ¢ 

Mr. Price. Yes. 

Mr. Maerz. Did you state in your letter in part, and I quote: 


You will note that at an earlier stage our effort as well as that of the Depart- 
ment of Defense was directed toward the deferment of the trial. Such defer- 
ment would not solve the main problem, however, and is not the result which we 
believe would serve the national interest. The threat to the continued exist- 
ence of the Bell System as it now exists is one which would damage the System 


and impair its effectiveness, so long as the threat continues, and which would 
be ruinous if it were carried into effect. 


Mr. Chairman, with your permission I would like to offer this 
letter and enclosure in evidence at this point. 
(The documents referred to are as follows :) 


BALLANTINE, BUSHBY, PALMER & Woop, 
New York, December 3, 1954. 
WILBER M. BRUCKER, Esq., 
General Counsel, Department of Defense, 
Washington, D.C. 


DEAR GOVERNOR BRUCKER: The enclosed pages will give you the main events in 
the chronology of U. S. v. Western Electric Co., et al. 

You will note that at an earlier stage our effort, as well as that of the 
Department of Defense, was directed toward deferment of trial. Such defer- 
ment would not solve the main problem, however, and is not the result which 
we believe would serve the national interest. The threat to the continued 
existence of the Bell System as it now exists is one which will damage the 
system, and impair its effectiveness, so long as the threat continues, and which 
would be ruinous if it were carried into effect. The solution which would 
truly serve the national interest is a disposition of the case along the general 
lines we have proposed, which would prevent abuses but would not leave the 
enterprise under the cloud of alleged illegality and under the threat of possible 
dismemberment—a condition which is clearly not conducive to effective plan- 
ning and execution of important work. 

It was for these reasons that we made the request for dismissal of the case, 
and are now carrying on negotiations for a consent decree. We are convinced 
that the opportunity to accomplish a sound result which is afforded by the 
present negotiations should not be lost and that every effort should be made to 
press them to a favorable conclusion. 

Sincerely yours, 


CHRONOLOGY 

January 1949: Action begun. 

May 1949: Answer filed. 

May 1949 to August 1951: Period of inactivity. 

August 1951: Government interrogatories and discovery motion filed. 

August 1951 to June 1953: Answers to interrogatories and compliance with 
discovery : 14,000 documents and voluminous answers supplied. 

February 1952: Suggestion by defendants to Attorney General McGrath and 
Secretary Lovett that trial should be deferred. (This was followed by cerre- 
spondence and conversations between Mr. Lovett and Mr. McGrath.) 

April 30, 1952: Letter from Acting Attorney General Perlman (Mr. McGrath 
having resigned) replying to communication of Mr. Lovett: Mr. Perlman took 
the position that deferment would not be justified. (Copy to the defendants.) 

May 1952 to December 1952: Further discussions between defendants and 
Mr. Lovett and correspondence and conversations between him and Attorney 
General McGranery. 

January 19, 1953: Letter from Mr. MceGranery to the defendants, referring to 
his communication with Mr. Lovett, advising that no formal deferment was 
necessary and that he had so informed Mr. Lovett 
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June 12, 1953: Defendants submit to Assistant Attorney General Barnes 
request for review and dismissal of case. Memorandum for the Attorney 
General and an additional classified document submitted at this time (permis- 
sion to submit the latter having been obtained from the Department of 
Defense). 

July 1953 and thereafter: Conversations between Dr. Kelly and Secretary 
Wilson and Deputy Secretary Kyes, and (we believe) some correspondence and 
conversations between Messrs. Wilson and Kyes and Attorney General Brownell. 

May 3, 1954: Defendants confer with Mr. Brownell and Judge Barnes, who 
refuse to dismiss but suggest negotiation of a settlement. 

May 28, 1954: Defendants confer with Judge Barnes on settlement without 
divestiture. 

June 4, 1954: Defendants send summary of position to Judge Barnes. 

November 4, 1954: Further conference of defendants with Judge Barnes on 
settlement without divestiture. Another conference scheduled for December 10, 
1954. 

Mr. Price. I think you said that was my letter. I believe that was 
Mr. Wood’s letter. 

Mr. Materz. All right, sir. 

Mr. Hotrzman. Mr. Chairman, may I ask a question there ¢ 

In reading frem the first memorandum, did Governor Brucker ask 
you, Mr. Price, what position the Department of Justice had taken in 
the past with respect to this complaint ? 

Mr. Price. Well, I think he wanted to know what had gone on in 
our discussions with them about the case; yes. 

That was one of the things that he was interested in finding out. 
Where have you gotto? What isthe situation? What is happening? 

Mr. Hortzman. I assume he had the records in his possession, did 
he not—the Department of Defense records? 

Mr. Price. Yes; but they wouldn’t tell him what had occurred in 
our conference with the Department of Justice, you see. 

Mr. Hottzman. Could he have asked the Department of Justice 
about the Department’s position ? 

Mr. Price. Yes; I think he did. He said he was going to talk to 
Judge Barnes. 

Mr. Houirzman. Didn’t you think it was somewhat unusual to have 
the counsel to the Department of Defense ask you what the Depart- 
ment of Justice’s attitude had been in the past ? 

Mr. Price. I don’t think so. He was simply trying to find out 
what had gone on and where the thing stood. He was coming into it 
new and so, if I may use the expression, some moves of the game had 
been made and he wanted to know what had happened. 

Mr. McCuutocn. I would like to ask a question there. Was there 
any discussion, Mr. Price, about the propriety of these meetings which 
you attended, which Mr. Wood attended and which Mr. Scott attended 
and which Mr. Brown attended, which Governor Brucker attended, 
with no legal representatives from the Department of Justice there? 

Mr. Price. No. 

Mr. McCuttocn. That was never discussed among you people at 
any time. 

Mr. Price. This was merely a matter of our informing Governor 
Brucker of what had happened in the case so that he would under- 
stand the situation if he was going to move into it, as he indicated he 
might. 

No, this wasn’t a triangular debate or negotiation involving the 
Department of Justice in any way. 
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Mr. McCuutocn. No. I didn’t mean to imply that it was, Mr. Price. 
I just raised the question whether you gentlemen ever considered 
the propriety of such an informative discussion with no one present 
from the Department of Justice. 

Mr. Price. No. It never occurred to us that there was the slightest 
question of propriety in those meetings. 

Mr. Maerz. Mr. Price, I think if you will refer back, you will 
find that December 3, 1954, was on a Friday. 

Now, Mr. Brucker told you did he not, that he would try to speak 
to Judge Barnes on Monday or Tuesday of the following week. 

Mr. Price. Yes. 

Mr. Maerz. And I think you have already testified that Governor 
Brucker was new, is that right ? 

Mr. Price. He had been there a few months. I don’t know just 
how long. 

Mr. Materz. In other words, if Mr. Brucker was to see Judge 
Barnes on the following Monday or Tuesday, he was going to see 
Judge Barnes on the following workday, isn’t that correct ? 

Mr. Price. Well, I suppose so. 

Mr. Mauerz. Did Mr. Brucker, to your knowledge, make any de- 
tailed study of the case ? 

Mr. Price. Yes, he had been studying it when we went down there 
the second time. 

He had not the first time and—this is as well as I can remember 
it now—he told us he had dug into those documents. He had quite 
a number of them there. 

Mr. Maerz. He had dug into the documents that you submitted 
to him, is that correct ? 

Mr. Price. I think more than that probably. They may have had 
others there, I don’t know. 

Mr. Maerz. You don’t know? He did not indicate he had others, 
did he? 

Mr. Pricer. He was not specific about it, and I cannot tell you now 
what the papers were, but my recollection is that he had seen our 
main documents, the memorandum to the Attorney General, and so on, 
and that he had the pleadings and I don’t know what else. 

Mr. Maerz. Did you advise Governor Brucker as to the position 
that Judge Barnes had taken at the various meetings that you Rad had 
with Judge Barnes ? 

Mr. Price. Well, we certainly tried to do that in a general way. It 
would not be much more than to say that the discussions had been of 
such and such a character. 

Mr. Materz. You saw Governor Brucker on December 3, is that 
correct ? 

Mr. Price. Yes. 

Mr. Matetrz. Was your attention called to the fact that on December 
6, 1954, Governor Brucker wrote Judge Barnes a two-page letter with 
respect to this case ? 

Mr. Price. I don’t think I know anything about it. 

Mr. Maerz. Mr. Moulton, was this letter brought to your attention ¢ 


Mr. Moutton. Yes, it was among the documents which were turned 
over to us by the Defense Department. 
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Mr. Price. I have never seen that bunch of Defense-—— 

Mr. Mouton. We did not show it to Mr. Price, not out of any de- 
sign, but we did not think it was particularly material. 

Mr. Price. I never have seen those documents, I know nothing about 
them. 

The CuarrMan. The letter is written to whom ? 

Mr. Maerz. Judge Barnes, Mr. Chairman. 

The CuarrmMan. Signed by whom? 

Mr. Maerz. Wilber M. Brucker, general counsel of the Department 
of Defense. 

The CuarrMan. You have received a copy of it. 

Mr. Moutron. Yes. 

Mr. Maerz. The letter dated December 6, 1954, is as follows: 


Dear Judge Barnes: The Department of Defense has a vital interest in the 
pending antitrust litigation respecting the American Telephone and Telegraph 
organization— 


The Cuarrman. When was that written ? 
Mr. Macerz. December6. That was after the second meeting. 
(Continuing :) 


The depth and intensity of its interest is generated and motivated solely by 
its overall concern for national survival. 

In the light of today’s weapons and techniques, national survival requires the 
maximum use of the rare skill of research and development combined with the 
best (though less rare) production genius. In this electronic era the guided 
missile has supplanted horse-drawn artillery and the radar fence has sup- 
planted barbed wire. These factors have brought about the urgent necessity for 
maximum use of the various components of the American Telephone and Tele- 
graph organization. 

Unlike many organizations in the business community the American Telephone 
and Telegraph has not been a seeker of war work as a means of utilizing or ex- 
panding its organization. Its manpower and facilities could be fully and pro- 
ductively used wholly in its strictly commercial enterprises ; it was sought out by 
the Federal Government and has continued to function in this time of great need. 

It was, in large measure, national good fortune that there was in existence, 
under a single corporate roof, the skills and abilities so urgently needed—a 
composite of research, development, design, and manufacture. Upon the basis 
of the national defense, it would be ironic if the virtue of an available single 
package were to be found to be a vice and made into separate packages. 

The Department of Defense does not, of course, have knowledge of the nature 
of arrangements and practices that may exist between Western Electric and 
others respecting licenses, patents, sales of apparatus, and the like. If such 
arrangements and practices permit of the mischief that the Sherman Act is 
designed to prohibit, then correction is in order. 

While the Department of Defense recognizes that the extent of such corrective 
action and the method of achieving it are matters for the Department of Justice 
to determine, it would be derelict if it did not call attention to the fact that the 
decision of the Department of Justice will have giant impact upon the fulfillment 
of Department of Defense responsibilities. 

This impact would be felt at the very moment that a decision is made by the 
Department of Justice that the matter be set down for trial. Such a decision 
would make it incumbent upon the officers and other key personnel of the Amer- 
ican Telephone & Telegraph Co. who devote a preponderance of their time to 
Government work to go home to prepare for trial. 

Such an event could have catastrophic results on installations and projects now 
underway. 

We are reliably informed that the preparational phases for a trial would con 
sume many, many months of the time of all key personnel of that organization 
who are now in Government work. The Department of Defense would view 
with considerable apprehension the crippling effect of such a loss on matters 
vital to the protection of our country. 

Concretely, the Department of Defense urges upon the Department of Justice 
that consideration be given to some method of achieving complete compliance 
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with the Sherman Act in this matter short of actual trial, to the end that the 
national defense effort may not be seriously impaired. 
Sincerely yours, 
Wiser M. Brucker, 
Counsel. 

The Cuatrman. This was written on December 6 and this was after 
the Friday meeting with Price? 

Mr. Maerz. Yes, sir. 

Mr. Ropino. What was that date ? 

Mr. Maerz. December 3. 

Mr. McCuutocn. Mr. Chairman, I would like to ask whether the 
long record in this case at any place shows whether or not the Depart- 
ment of Justice, of its own volition, discussed the possible effect of 
this lawsuit, either before it was begun or after it was begun or before 
the consent decree was finally arrived at. 

Mr. Maerz. Mr. Chairman. Mr. McCulloch, there was no such 
reference in the record. 

However, a memorandum was read into the record a few moments 
ago in which Judge Barnes is quoted as having stated that if national 
defense considerations were to govern, it would require a directive 
from the President or the National Security Council. 

Mr. McCuttocn. There never was any liaison so far as the record 
shows, initiated by the Department of Justice with the Defense 
Department in this matter. 

Mr. Maerz. I believe that is correct, Mr. McCulloch. 

Mr. Keattne. The liaison was initiated the other way by the De- 
partment of Defense. 

Mr. McCuisocu. I understand that. 

Mr. Roprno. With relation to this letter, Mr. Chairman, is there 
any indication there that there was any discussion between Mr. 
Brucker and the Justice Department or anyone in the Justice 
Department / 

Mr. Maerz. I was going to ask Mr. Price that very question. 

Mr. Price, did it come to your attention that Governor Brucker 
actually discussed this matter with Judge Barnes? 

Mr. Price. I have had a lot of trouble over that one and I have 
a vague kind of a notion that sometime Governor Brucker told me 
he had seen Judge Barnes and did not tell me anything about what 
was said. 

Now it may just bea dream, I don’t know. 

The Cuarrman. When did that discussion with Barnes take place 
that Secretary Brucker had ? 

Mr. Price. I don’t know whether it happened at all. 

As I say, I have only the vaguest shred of a possible recollection 
that he may have told me that. 

Mr. McCvuu.ocn. Mr. Chairman, I would like to ask one more 
question, perhaps two, 

Mr. Price, did you, or anyone else of counsel for the defendants, 
ever suggest to anyone in the Justice Department that anyone there 
confer with anyone in the Defense Department with respect to the 
serious aspects that this suit might have upon the national welfare ? 

Mr. Price. Yes. You see, we ‘supplied them with documents, very 

carefully prepared documents on this thing, and certainly on at 
least one instance it was said that the importance of this could be 
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verified by reference to the Department of Defense. That is in the 
documents. 

Now we did not go down there and try to tell them what they 
should do in meetings, no. 

Mr. McCutzocw. You never made the pointed suggestion but it 
might be in the national interest that someone in the Justice Depart- 
ment, at the very top level, discuss the question with someone in the 
Defense Department at the very top level ! 

Mr. Price. Not in those terms, no. We urged this defense thing 
over and over. But we did not presume to say, We think you ought 
to go over and talk to the Secretary because it really was not our 
place to do that, and as the record shows, Judge Barnes took the 
position that he was running an antitrust shop and if defense con- 
siderations were going to intervene they were going to have to come 
from the President of the United States or the National Security 
Council. 

Mr. McCuuvocn. Mr. Chairman, it is regrettable to me that the 
right hand does not always appear to know what the left hand is 
doing in our Government, even when the welfare of the Nation might 
be at stake. 

Mr. Keatine. Mr. Chairman, I would like to make a comment that 
the letter of Governor Brucker seems to me to be an eminently sound 
letter and one which could not be phrased in a more proper and care- 
ful manner as showing the proper method by which Defense consid- 
erations should and would enter into an antitrust proceeding. 

He points out very clearly that it is up to the Attorney General to 
see that the antitrust laws are enforced and he asks for nothing which 
is inconsistent with those antitrust provisions of our laws, but says 
that the national interest in our security should be a factor entering 
into the determination and certainly I would say amen to that. 

The Cuarrman. I want to comment on that letter, I think it is a 
rather strange letter, and it is a letter that I don’t think he should 
have written. 

If he had written a letter it should not have been couched in the 
language we just heard. 

r. Brucker on December 3, on Friday, was talking to Mr. Price 
and Mr. Wood who represent the A. T. & T. and Western Electric Co., 
and on the following Monday, December 6, he writes that letter with 
all those horrendous conclusions. ‘Then within 4 days after that letter 
was written containing all those self-serving declarations, Mr. Price 
had a conference with Mr. Stanley Barnes of the Department of 
Justice to whom Governor Brucker had addressed his letter. 

I think, to say the least, it is a most anustial letter and I do not 
think that Mr. Brucker should have sent the letter at all. 

It is true that there is a bit of double talk in the letter when he 
says the antitrust laws should be obeyed and so forth, but the em- 
phasis is in the very beginning of the letter when he speaks of these 
dire consequences to the Nation if there is this divorcement. 

I think that Mr. Brucker, for whom I have great respect, should 
never have written that letter and I hope he never writes any such let 
ter again. 

Mr. Keating. Mr. Chairman, I hope Governor Brucker, as iong 
as he is in office, will write that kind of letter when he feeis the se- 
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curity of our country is involved, which to my way of thinking should 
take first precedence. 

The CuatrMan. He was speaking to representatives of A. T. & T. 
No member of the Department of Justice was present and in that 
letter, I am so bold as to say, he sort of acts as counsel for A. T. & T. 

He was acting as an advocate for A. T. & T.; and he should not have 
placed himself in such a position as advocating something for the 
A. T. & T. in the language that he used. 

Mr. Keatinea. This is a letter to the Attorney General. 

The Cuatrman. I understand. 

Mr. Roprno. May I add a comment, Mr. Chairman? 

Doesn’t all this assume that there would have to be such effort in the 
preparation of this case on the part of A. T. & T. personel that 
everything else would have to cease ? 

The question is whether or not the delay that might have been en- 
tailed in the effort that would have been expended by these key per- 
sonnel would actually have resulted in wack a catastrophe. ips 
say in my judgment—and I have heard Dr. Kelly and Mr. Price—this 
great catastrophe would not have come about. 

Mr. Keatine. Well, Mr. Chairman, we do not have any evidence 
to that effect at this point in the record. 

The evidence in the record is that it would have been little short of 
catastrophic if all of the executives of this company had had to be 
bound up in preparing for a lawsuit instead of helping the defense of 
our country. 

Now there may be evidence to the contrary. But certainly to date 
that is the evidence in this big lawsuit. It would have required the 
attention of men whom the Department of Defense thought should 
have been devoting their talents to other fields. 

Mr. Houtrzman. Mr. Chairman, perhaps Mr. Moulton or Mr. Cox 
can tell us whether they know instead of dreaming it, whether or 
not Mr. Brucker ever consulted anyone in the Justice Department. 

Mr. Movtton. We have no information on that subject, Mr. Holtz- 
man. 

Mr. Houtrzman. We do know Mr. Brucker asked representatives of 
A. T. & T. what the position of the Department of Justice is or was 
at the time. 

Mr. Price. In the sense of wanting to know what had gone on in 
our discussions, sure. 

Mr. Materz. Mr. Chairman, I would offer this letter from Gover- 
nor Brucker in evidence at this point. 

The CHarrMan. Accepted. 

(The document referred to is as follows :) 





DEPARTMENT OF DEFENSE, 
WASHINGTON, D. C., December 6, 1954. 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, 
Department of Justice, Washington, D.C. 

Dear JUDGE BARNES: The Department of Defense has a vital interest in the 
pending antitrust litigation respecting the American Telephone and Telegraph 
organization. The depth and intensity of its interest is generated and motivated 
solely by its overall concern for national survival. 

In the light of today’s weapons and techniques, national survival requires 
the maximum use of the rare skill of research and development combined with 
the best (though less rare) production genius. In this electronic era the 
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guided missile has supplanted horse-drawn artillery and the radar fence has 
supplanted barbed wire. These factors have brough about the urgent necessity 
for maximum use of the various components of the American Telephone and 
Telegraph organization. 

Unlike many organizations in the business community, the American Tele- 
phone and Telegraph has not been a seeker of war work as a means of utilizing 
or expanding its organization. Its manpower and facilities could be fully and 
productively used wholly in its strictly commercial enterprises; it was sought 
out by the Federal Government and has continued to function in this time of 
great need. 

It was, in large measure, national good fortune that there was in existence, 
under a single corporate roof, the skills and abilities so urgently needed—a 
composite of research, development, design, and manufacture. Upon the basis 
of the national defense, it would be ironic if the virtue of an available “single 
package” were to be found to be a vice and made into separate packages. 

The Department of‘ Defense does not, of course, have knowledge of the 
nature of arrangements and practices that may exist between Western Elec- 
tric and others respecting licenses, patents, sales of apparatus, and the like. 
If such arrangements and practices permit of the mischief that the Sherman 
Act is designed to prohibit, then correction is in order. 

While the Department of Defense recognizes that the extent of such cor- 
rective action and the method of achieving it are matters for the Department 
of Justice to determine, it would be derelict if it did not call attention to the 
fact that the decision of the Department of Justice will have giant impact upon 
the fulfillment of Department of Defense responsibilities. 

This impact would be felt at the very moment that a decision is made by 
the Department of Justice that the matter be set down for trial. Such a de- 
cision wold make it incumbent upon the officers and other key personnel of the 
American Telephone and Telegraph Co. who devote a preponderance of their 
time to Government work to go home to prepare for trial. 

Such an event could have catastrophic results on installations and projects 
now under way. 

We are reliably informed that the preparational phases for a trial would 
consume many, many months of the time of all key personnel of that organiza- 
tion who are now in Government work. The Department of Defense would 
view with considerable apprehension the crippling effect of such a loss on 
matters vital to the protection of our country. 

Concretely, the Department of Defense urges upon the Department of Justice 
that consideration be given to some method of achieving complete compliance 
with the Sherman Act in this matter short of actual trial, to the end that the 
national defense effort my not be seriously impaired. 

Sincerely yours, 
WILBER M. BRUCKER, 
General Counsel. 


Mr. Materz. Is it correct, Mr. Price, that the basic import of this 
letter was Governor Brucker’s recommendation that the Fanettanen! 
of Justice should dispose of the case without divorcement of Western / 

Mr. Price. Well, now, you have got the letter before you and | 
never saw it in my life and I just heard you read it and I am not going 
tocomment on it. 

Mr. Materz. Didn’t Governor Brucker’s letter state that prepara- 
tion for the trial would consume many months of the time of key 
personnel of the Bell System ? 

Mr. Price. You are reading the letter, sir. 

Mr. Matetz. Is that correct, sir? 

Mr. Price. I have not the letter. We do not have to take time for 
me to read this back and forth with you, do we? 

Mr. Maerz. Could you explain why Governor Brucker did not 
merely urge the Department of Justice to defer trial of the case, why 
he actually urged disposition of the case without divorcement of 
Western Electric ? 
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Mr. Price. I don’t know why he said anything in that letter, but 
that is the tone of the conversation we had with him, as the memoran- 
dum showed. 

Mr. Materz. In other words, you had a conversation with Governor 
Brucker in which you urged him to get in touch with the Department 
of Justice and to recommend disposition of the case without divorce- 
ment, is that right? 

Mr. Price. No; Lamsorry. 

The best recollection I have is that we did not ask Mr. Brucker 
to do anything. But the position we took with him was that the best 
interests of the country were that this case ought to be dismissed ? 

Mr. Maerz. Dismissed ? 

Mr. Pricer. Disposed of, yes, done away with, not necessarily dis- 
missed out of hand, but disposed of, yes. 

Mr. Maerz. Didn’t you in effect ask Governor Brucker to inter- 
cede with the Department of Justice with respect to a possible consent 
decree ¢ 

Mr. Price. I do not think we went that far. What we did was to 
tell him what we thought the requirements of the situation were, 
discuss the case with him and tell him what had gone on in our 
negotiations. 

I do not think we ever got to the point of saying “Governor 
Brucker, won't you please do this or do that ?” 

Mr. MALeEtz. Didn't Mr. Scott in his letter to Governor Brucker 
state—and I quote: 

We are convinced that the opportunity to accomplish a sound result which is 


afforded by the present negotiations should not be lost and that every effort 
should be made to press them to a favorable conclusion. 


Mr. Price. Yes. 

Mr. Marerz. What did that mean ? 

Mr. Price. Well, the words speak for themselves, I am sure. 

Mr. Maerz. What is your recollection as to what these words 
meant, Mr. Price? 

Mr. Price: You cannot expect me to interpret somebody else’s letter, 
surely. What is it that you want, Mr. Maletz, I am confused? 

Mr. Maerz. Following the meeting with Governor Brucker on 
December 3, is it not a fact that the next development was a conference 
at the Department of Justice on December 10, 1954? 

Mr. Price. Yes, sir. 

Mr. Maerz. And I take it that you were present at this con- 
ference ? 

Mr. Price. I was, yes. 

Mr. Materz. I take it that a memorandum of this meeting was pre- 
pared by Mr. Stuart Scott / 

Mr. Price. I think so, yes. 

Mr. Matetz. This is a rather lengthy memorandum, and with your 
permission, Mr. Chairman, I should like to read it. 

Mr. Roptno (presiding). Go ahead. 

Mr. McCutiocnu. Mr. Chairman, I would like to know who was 
present at that conference. 

Mr. Materz. It is in the memorandum. 

Mr. Roptno. Please read it. 
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Mr. Matetz. It is as follows: 


A SUMMARY OF CONFERENCE AT DEPARTMENT OF JUSTICE ON DECEMBER 10, 1954 


Judge Barnes was not present at any part of the conference. He initially 
ushered us through his office into an adjoining one where the conference was 
held and explained his inability to attend as a result of an assignment from 
the Attorney General. Also we went through his office on the way out after 
the conference broke up and said goodby to him briefly. The conference itself 
was presided over by Mr. Foote, with Messrs. Kramer, Murphy, and Flynt 
present substantially the entire time. The Bell System representatives were 
the same as on November 4, 1954. 

Mr. Foote opened the meeting by saying that the Department had reached 
no definite conclusion, but was ready to explore the areas in which acceptable 
effective relief might be agreed upon, in view of our argument as to the neces- 
sity for preserving the present effective interlocking Bell System team. Messrs. 
Wood and Price expressed willingness to make such an exploration, saying that 
was what we were there for, and started getting out copies of the June 4 
memorandum to Judge Barnes. Mr. Foote mentioned that he had not been 
present at the meeting which was summarized in the June 4 memorandum, and 
we were looking for an extra copy to supply to him when Mr. Kramer broke in. 

Mr. Kramer's question, which was the last reference to the June 4 memoran- 
dum of any of the specific issues therein referred to, was whether the June 4 
proposals were as far as we proposed to go. He said that the Department 
rather thought that we had been just waiting to offer a new approach. Mr. 
Wood said we had no new approach to offer and that our position remained 
that the regulatory issues should not be dealt with in a\consent decree, while 
the antitrust issues listed in the June 4 memorandum could properly be so 
dealt with. Mr. Kramer asked whether our distinction was between what goes 
into the rate base of the operating companies and what does not. Mr. Wood 
said that was not quite the way we would put it. 

Mr. Kramer then brought up the question which basically remained the sole 
subject of discussion for the rest of the meeting, by asking whether we had ever 
listed the things we buy and the things we make and satisfied ourselves that 
the continuation of good telephone service depended on having Western manu- 
facture all the specific items which it now manufactures. It was pointed out to 
him that while there are many types of equipment which have always been 
manufactured and many types of supplies which have always been purchased, 
there is a peripheral area in which the decision may and in many instances has 
changed from time to time depending on specific circumstances. Examples are 
drop wire, outside phone booths and pay-station coin collectors. 

Mr. Kramer emphasized that, in his mind, the question was not what deci- 
sions were felt to be economically best for the Bell System, but what decisions 
the Bell System could legally make. He said we had made telling points as 
to the necessity of the integration policy for the national defense and for the 
effective rendition of telephone service. 

What he is trying to do is to isolate the area of the case affecting the national 
defense and the area where a change would make impossible the rendition of 
good telephone service. Outside those areas, in his view it is not the concern 
of the Department of Justice at this stage whether a change would be more 
or less expensive. He wants to see whether such a change would be possible 
and perhaps then consider the economic problems it would create. 

Mr. Wood argued that if the functions of the Bell System were limited by 
court decree, this would amount to making judgments in advance as to matters 
which should be decided year by year. This would impair the effectiveness 
of the system’s operation, impinge on the regulatory function and put the court 
in a very difficult supervisory position. Mr. Foote recognized that the necessity 
of running to the court in order to make all decisions was undesirable, referring 
to the Paramount case. 

Mr. Kramer then brought the discussion back to the preparation of a statement 
of facts analyzing the items manufactured and purchased. He indicated that 
if we had really thought the matter through sufficiently to be certain that 
such an analysis would either be fruitless or unduly burdensome, the Depart- 
ment would of course have to accept our judgment. He suggested, however, 
that analysis by classes of items should be feasible and expressed the hope 
that we would be willing to make one. 
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After some discussion of the number of items of equipment and piece parts 
manufactured by Western and the size of the job involved, Mr. Wood tried 
to elicit a statement from Mr. Kramer about the principle involved in his 
suggestion. He particularly pointed out that in making the decision between 
purchase and manufacture of specific items, technological and economic con- 
siderations are very closely intertwined. Here again there was discussion of 
drop wire and a fairly full statement of the Gray coin collector negotiations 
by Mr. Wood. 

In the course of this discussion Mr. Brown asked Mr. Kramer whether he 
was exploring whether the Bell System could take an injunction against manu- 
facturing certain specific items. Mr. Kramer said he was exploring both that 
and whether we could take a decree requiring us to stop manufacturing what 
was now manufactured in certain plants. He was considering the possibility 
of a decision requiring us to get rid of a plant or a line of products. 

At an earlier point in the discussion, when Mr. Kramer was urging that the 
factual study be made, Mr. Foote had said that we know all the facts and they 
did not, and that it was important for them to have a record of the facts in 
order to support the proposition that any settlement arrived at was a real settle- 
ment and not simply a Chinese face saver. Mr. Brown now referred to Mr. 
Foote’s remark and said that as he understood it the Department wanted a 
factual record to justify its exercise of discretion. Mr. Foote interjected that 
it was more than that, that they were not yet convinced that nothing could be 
done. 

He said that in making that statement he was taking the opportunity to cor- 
rect a prior indiscretion. The Department was seeking a practical solution, 
but did not itself have the facts on which to base one. For instance, Mr. Foote 
wondered whether any useful analogy was presented by the wartime experience 
in farming out the manufacture of aircraft engines. After Pratt & Whitney, for 
instance, had perfected the design of an engine for production, and begun pro- 
duction, automobile companies were brought in to manufacture that same engine. 
Pratt & Whitney did not discontinue the manufacture of that engine, but 
simply did not expand production, and thus spread their management thinner, 
to the extent they otherwise would have. Meanwhile, Pratt & Whitney con- 
tinue research and development on more advanced types of engines. 

Mr. Wood then tried to get back to the regulatory point, saying that, even 
if the study were made and the various colors of the spectrum came out clear, 
he did not see how the matter could be handled in a court decree. He feared 
that no standards could be formulated which a court could apply, and that the 
entire problem would much better be left to regulation. 

Mr. Foote said that they still felt they must explore possible methods of 
getting competition into the field. He pursued the aircraft analogy by suggest- 
ing the possibility, in the case of drop wire, that Western would not cease 
manufacture, but would be required to license others to manufacture. Mr. 
Foote laughed and said he recognized this, but it did not solve the basic prob- 
lem of creating real competition. 

Mr. Kramer interjected at this point that we should recognize that, while we 
were continually hammering at the virtues of integration, the introduction of 
competition as to a particular product would affect a partial disintegration to 
that extent. Mr. Price said that he found it very difficult to see how you could 
put into an antitrust decree any formula for telling the System how it should 
operate. 

Mr. Foote said there were four things the Department could do with this 
case—dismiss it, prosecute it, postpone it, or settle it. He said he assumed that 
we would be better off with a settlement than with a dismissal, since the latter 
would certainly not silence such people as Senator Kefauver. Mr. Wood and 
Mr. Price said that even so they would be happy to take a dismissal. In more 
serious vein, Mr. Foote said that what the Department would like te do was 
to reach a settlement that was not “half-assed” but nevertheless left the System 
working efficiently. 

Mr. Kramer said that what he would like was first a breakdown of what is 
manufactured in each of Western's plants, and second a breakdown by classes 
of products of the items which are manufactured and those which are bought. 

As to the latter he does not want complete engineering studies of each class 
of products, and, after some discussion, he receded from the proposition that 
he wanted a demonstration, as to the items manufactured, that manufacture by 
an outsider would be technologically impossible. What he wants is for us to 
distinguish, in a convincing fashion, between items which in our belief could 
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not be made except in the integrated system, those which might be made on the 
outside and those which should be made on the outside. While the classifica- 
tion should initially be made on a technological basis, this can be followed up 
with a discussion of the economic factors involved. Mr. Price indicated that 
the first category would be one in which it was not flatly impossible for an out- 
sider to manufacture the equipment, but no outsider would ever think of doing it. 

Mr. Foote summed up the desires of the Department by saying that they 
wanted us to look at the problem as if we were sitting in Mr. Foote’s chair, 
knew all the relevant facts about the Bell System and wanted to make a settle- 
ment which was not merely a face saver. 

There was some discussion with Mr. Murphy about whether the analysis 
could be confined to what the Bell System classified as equipment and apparatus. 
We indicated that we thought that some materials were manufactured, and he 
said that in that event these should be included in the study. 

Mr. Kramer expressed the desire that some dollar values should be assigned 
to the various categories of items studied, but agreed with Mr. Brown that esti- 
mates would be sufficient. 

Mr. Kramer at one point expressed an interest in the question whether, in 
buying supplies, we customarily bought from a single source or several. At 
another point he inquired off the record how the expenses of this lawsuit were 
divided between A. T. & T. and Western, obviously having in mind the idea 
that Western’s share found its way into the rate basis of the operating 
companies. 

The matter was left that we would consider the Department’s proposal and 
be free either to accept it, suggest it be modified, or argue that the study was 
not worth making. We suggested, and Mr. Foote agreed, that when our think- 
ing on the subject had clarified itself we should feel free, to call him on the 
telephone and discuss what we propose to do. No date was set for another 
meeting. 

On the way out we said goodby to Judge Barnes. His only significant state- 
ment was that they were not convinced but were willing to listen. He also 
said that insofar as possible they would give our negotiations first priority. 


Mr. Maerz. I would offer this memorandum in evidence at this 
point, Mr. Chairman. 

Mr. Roprno (presiding). It will be admitted. 

(The memorandum is as follows :) 


SUMMARY OF CONFERENCE AT DEPARTMENT OF JUSTICE ON DECEMBER 10, 1954 


Judge Barnes was not present at any part of the conference. He initially 
ushered us through his office into an adjoining one where the conference was 
held and explained his inabality to attend as a result of an assignment from 
the Attorney General. Also we went through his office on the way out after 
the conference broke up and said goodby to him briefly. The conference itself 
was presided over by Mr. Foote, with Messrs. Kramer, Murphy, and Flynt 
present substantially the entire time. The Bell System representatives were 
the same as on November 4, 1954. 

Mr. Foote opened the meeting by saying that the Department had reached 
no definite conclusion, but was ready to explore the areas in which acceptable 
effective relief might be agreed upon, in view of our argument as to the necessity 
for preserving the present effective interlocking Bell System team. Messrs. 
Wood and Price expressed willingness to make such an exploration saying that 
was what we were there for, and started getting out copies of the June 4 
memorandum to Judge Barnes. Mr. Foote mentioned that he had not been 
present at the meeting which was summarized in the June 4 memorandum, and 
we were looking for an extra copy to supply to him when Mr. Kramer broke in. 

Mr. Kramer’s question, which was the last reference to the June 4 memo- 
randum or any of the specific issues therein referred to, was whether the June 
4 proposals were as far as we proposed to go. He said that the Department 
rather thought that we had been just waiting to offer a new approach. Mr. 
Wood said we had no new approach to offer and that our position remained 
that the regulatory issues should not be dealt with in a consent decree, while 
the antitrust issues listed in the June 4 memorandum could properly be so 
dealt with. Mr. Kramer asked whether our distinction was between what 
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goes into the rate base of the operating companies and what does not. Mr. 
Wood said that was not quite the way we would put it. 

Mr. Kramer then brought up the question which basically remained the sole 
subject of discussion for the rest of the meeting, by asking whether we had 
ever listed the things we buy and the things we make and satisfied ourselves 
that the continuation of good telephone service depended on having Western 
manufacture all the specific items which it now manufacturers. It was pointed 
out to him that while there are many types of equipment which have always 
been manufactured and many types of supplies which have always been pur- 
chased, there is a peripheral area in which the decision may and in many in- 
stances has changed from time to time depending on specific circumstances. 
Examples are drop wire, outside phone booths, and pay station coin collectors. 

Mr. Kramer emphasized that, in his mind, the question was not what decisions 
were felt to be economically best for the Bell System, but what decisions the 
Bell System could legally make. He said we had made telling points as to the 
necessity of the integration policy for the national defense and for the effective 
rendition of telephone service. What he is trying to do is to isolate the area 
of the case affecting the national defense and the area where a change would 
make impossible the rendition of good telephone service. Outside those areas, in 
his view it is not the concern of the Department of Justice at this stage whether 
a change would be more or less expensive. He wants to see whether such a 
change would be possible and perhaps then consider the economic problems it 
would create. 

Mr. Wood argued that if the functions of the Bell System were limited by court 
decree, this would amount to making judgments in advance as to matters which 
should be decided year by year. This would impair the effectiveness of the 
System’s operation, impinge on the regulatory function and put the court in a 
very difficult supervisory position. Mr. Foote recognized that the necessity of 
running to the court in order to make all decisions was undesirable, referring 
to the Paramount case. 

Mr. Kramer then brought the discussion back to the preparation of a state- 
ment of facts analyzing the items manufactured and purchased. He indicated 
that if we had really thought the matter through sufficiently to be certain that 
such an analysis would either be fruitless or unduly burdensome, the Department 
would, of course, have to accept our judgment. He suggested, however, that an 
analysis by classes of items should be feasible and expressed the hope that we 
would be willing to make one. 

After some discussion of the number of items of equipment and piece parts 
manufactured by Western and the size of the job involved, Mr. Wood tried to 
elicit a statement from Mr. Kramer about the principle involved in his sugges- 
tion. He particularly pointed out that in making the decision between purchase 
and manufacture of specific items, technological and economic considerations are 
very closely intertwined. Here again there was discussion of drop wire and a 
fairly full statement of the Gray coin collector negotiations by Mr. Wood. 

In the course of this discussion Mr. Brown asked Mr. Kramer whether he was 
exploring whether the Bell System could take an injunction against manufac- 
turing certain specific items. Mr. Kramer said he was exploring both that and 
whether we could take a decree requiring us to stop manufacturing what was 
now manufactured in certain plants. He was considering the possibility of 
a decision requiring us to get rid of a plant or a line of products. 

At an earlier point in the discussion, when Mr. Kramer was urging that the 
factual study be made, Mr. Foote had said that we know all the facts and they 
didn’t, and that it was important for them to have a record of the facts in order 
to support the proposition that any settlement arrived at was a real settlement 
and not simply a Chinese face saver. Mr. Brown now referred to Mr. Foote’s re- 
mark and said that as he understood it the Department wanted a factual record 
to justify its exercise of discretion. Mr. Foote interjected that it was more 
than that, that they were not yet convinced that nothing could be done. He said 
that in making that statement he was taking the opportunity to correct a prior in- 
discretion. The Department was seeking a practical solution, but did not itself 
have the facts on which to base one. For instance. Mr. Foote wondered whether 
any useful analogy was presented by the wartime experience in farming out 
the manufacture of aircraft engines. After Pratt & Whitney, for instance, had 
perfected the design of an engine for production, and begun production, automo- 
bile companies were brought in to manufacture that same engine. Pratt & Whit- 
ney did not discontinue the manufacture of that engine, but simply did not ex- 
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pand production, and thus spread their management thinner, to the extent they 
otherwise would have. Meanwhile Pratt & Whitney continued research and de- 
velopment on more advanced types of engines. 

Mr. Wood then tried to get back to the regulatory point, saying that, even 
if the study were made and the various colors of the spectrum came out clear, 
he did not see how the matter could be handled in a court decree. He feared 
that no standards could be formulated which a court could apply, and that the 
entire problem would much better be left to regulation. 

Mr. Foote said that they still felt they must explore possible methods of getting 
competition into the field. He pursued that aircraft analogy by suggesting the 
possibility, in the case of drop wire, that Western would not cease manufacture 
but would be required to license others to manufacture. Mr. Price said that 
we would of course license any one at any time. Mr. Foote laughed and said 
he recognized this but it did not solve the basic problem of creating real com- 
petition. Mr. Kramer interjected at this point that we should recognize that, 
while we were continually hammering at the virtues of integration, the intro- 
duction of competition as to a particular product would effect a partial dis- 
integration to that extent. Mr. Price said that he found it very difficult to see 
how you could put into an antitrust decree any formula for telling the System 
how it should operate. 

Mr. Foote said there were four things the Department could do with this case— 
dismiss it, prosecute it, postpone it or settle it. He said he assumed that we 
would be better off with a settlement than with a dismissal, since the latter 
would certainly not silence such people as Senator Kefauver. Mr. Wood and 
Mr. Price said that even so they would be happy to take a dismissal. In more 
serious vein Mr. Foote said that what the Department would like to do was to 
reach a settlement that wasn’t “half-assed” but nevertheless left the System 
working efficiently. 

Mr. Kramer said that what he would like was first a breakdown of what is 
manufactured in each of Western's plants and second a breakdown by classes of 
products of the items which are manufactured and those which are bought. As 
to the latter he does not want complete engineering studies of each class of prod- 
ucts, and, after some discussion, he receded from the proposition that he wanted 
a demonstration, as to the items manufactured, that manufacture by an outsider 
would be technologically impossible. What he wants is for us to distinguish, in 
a convincing fashion, between items which in our belief could not be made except 
in the integrated system, those which might be made on the outside and those 
which should be made on the outside. While the classification should initially 
be made on a technological basis, this can be followed up with a discussion of the 
economic factors involved. Mr. Price indicated that the first category would be 
one in which it was not flatly impossible for an outsider to manufacture the 
equipment, but no outsider would ever think of doing it. 

Mr. Foote summed up the desires of the Department by saying that they 
wanted us to look at the problem as if we were sitting in Mr. Foote’s chair, knew 
all the relevant facts about the Bell System and wanted to make a settlement 
which was not merely a face saver. 

There was some discussion with Mr. Murphy about whether the analysis could 
be confined to what the Bell System classified as equipment and apparatus. We 
indicated that we thought that some materials were manufactured, and he said 
that in that event these should be included in the study. Mr. Kramer expressed 
the desire that some dollar values should be assigned to the various categories 
of items studied, but agreed with Mr. Brown that estimates would be sufficient 

Mr. Kramer at one point expressed an interest in the question whether, in 
buying supplies, we customarily bought from a single source or several. At 
another point he inquired off the record how the expenses of this lawsuit were 
divided between A. T. & T. and Western, obviously having in mind the idea that 
Western's share found its way into the rate basis of the operating companies. 

The matter was left that we would consider the Department’s proposal and 
be free either to accept it, suggest it be modified, or argue that the study was not 
worth making. We suggested, and Mr. Foote agreed, that when our thinking 
on the subject had clarified itself we should feel free to call him on the telephone 
and discuss what we propose to do. No date was set for another meeting. 

On the way out we said goodbye to Judge Barnes. His only significant state- 
ment was that they were not convinced but were willing to listen. He also said 
that insofar as possible they would give our negotiations first priority. 


Stuart N. Scorr. 
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Mr. Maerz. On page 4 of this memorandum, Mr. Price, Mr. Foote 
is quoted as stating— 
he assumed that A. T. & T. would be better off with a settlement than with a dis- 
missal since a dismissal would certainly not silence such people as Senator 
Kefauver. 

Do you recall that ? 

Mr. Price. No. It is in the memorandum. I don’t remember any- 
thing about it. 

Mr. Materz. Is it fair to say that at the December 10 meeting the 
Department rejected your proposals for a consent decree as inadequate ? 

Mr. Price. I do not think this meeting came to any conclusion. But 
what it did was it headed the thing down a new tack but it left every- 
thing up in the air, the new tack being will Western make a study of 
the different classes of its product and see what the problems are as 
to farming out some of that production to other manufacturers ? 

Mr. Materz. Mr. Price, did you on or about December 10, 1954, in 
addition to participating in a conference with Messrs. Foote, Kramer, 
Murphy, and Flynt, have a private meeting with Mr. Foote? 

Mr. Price. Yes. Would you like me to tell about that ? 

Mr. Materz. Yes, sir. 

Mr. Price. All right. It is a very interesting little chapter. Foote 
same into this thing cold from the outside. He did not know anything 
about our case and he did not know anything much about the antitrust 
division either. 

Mr. Maerz. Excuse me, sir. 

Was he the chief negotiator at this time for the Government ? 

Mr. Price. Well, I do not know that we were sure about his status 
but he seemed to be taking the lead. 

Yes; he presided at one of these meetings as I remember. When he 
came into it he was thrown into these large meetings, 7 or 8 people and 
he indicated to us he would like to get a more informal down to earth 
contact with this case and get really an opportunity to talk it out in an 
informal way. And with that in mind, he invited me to go and have 
dinner with him. 

Well, I talked that over with my associates, and we concluded that 
it would be all right if Judge Barnes knew about it, and did not have 
any objection. 

Well, we got assurance that that was so, that Judge Barnes knew 
that Mr. Foote was inviting me to dinner and that it was all right; 
and so I went and I had dinner with Mr. Foote and Mrs. Foote and 
their son out at their home here in Washington, one night in—oh, I 
think it was probably January 1955, a cold winter night, I remember, 
I remember waiting for the taxi. And we had a nice dinner and after 
dinner he and I sat down for an hour, maybe an hour and a half and 
we talked about this case and really we gossiped about it. That is, I can 
say that because when I left there I sat down with a pencil and 
scratched down a lot of things that we had said, just to sort of keep 
them in mind for my own purposes and that very rough and perhaps 
slightly indiscreet set of notes stayed in the file, and you have it. 

Mr. Maerz. You prepared a memorandum of your meeting with 
Mr. Foote then, is that correct / 

Mr. Price. I wrote out these penciled notes, they were just scratched 
down with a pencil. 
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Mr. Materz. Did Mr. Foote at this meeting that you now recall ex- 
press the thought to you that there was little interest in the case? 

Mr. Price. Yes; that is in these notes of mine. 

Mr. Maerz. Yes. What did you understand him to mean by this? 

Mr. Price. Oh, that it was—there was not any public attention 
focused on it—do you know what I mean ¢ 

Mr. Mauerz. Yes. Was the statement made in the course of this 
discussion that the “Dewey matter complicates the case for the mo- 
ment.” 

Mr. Price. Yes; you see, what had happened was that Governor 
Dewey had become recently the senior partner and his was now the 
first name in the firm, who were our active outside counsel in han- 
dling the case, and there was some speculation around, well here 
comes the name of Dewey, and that will mean political influence and 
so on. 

Mr. Maerz. Who brought up the name of Governor Dewey at this 
meeting that you had with Mr. Foote / 

Mr. Price. I think he did. I have to surmise on that, I recall little 
more than what is in these notes, but I think that is so. I think I was 
fishing a little. You see, as I told you the other day, I was no author 
ity on Washington atmosphere or any of these subtle things and I 
think I was fishing a little to see how Foote felt about this case along 
that line and that he brought in this mention of Governor Dewey 

Mr. Maerz. Did Mr. Foote say that the Dewey matter compli- 
cates the case for the moment / 

Mr. Price. Well, do you want me to get the exact language, it is 
here if I can find it. 

Mr. Maerz. Yes, sir; if you will. 

Mr. Price. I have got it. Let me read that whole paragraph. It is 
very short: 

Professed not to have much feel for the politics of the problem. 


Mr. Maerz. Is that what Mr. Foote said / 

Mr. Price. That is what I wrote down after this talk as the kind 
of expression that I got from him: 

Professed not to have much feel for the politics of the problem. Thought 
there was little interest in the case. The Dewey matter complicates it for the 
moment. I belittled this. 

Mr. Maerz. Isthat “I” or “F”? 

Mr. Pricer. “I belittled this.” It did not impress me. 

Mr. Maerz. In other words, Mr. Foote raised some question about 
Governor Dewey’s law firm handling this case, is that it? 

Mr. Pricer. I cannot go any further than this language. 

Mr. Marerz. You have no recollection at the present time about 
what was said / 

Mr. Price. Nothing beyond what is here; no. 

Mr. Maerz. This does not refresh your recollection as to what 
the nature of the discussion was with respect to Governor Dewey ? 

Mr. Price. It was just what I have indicated to you, namely that 
now that name appeared at the head of the law firm which was active 
with us in the case, there might be suspicions in some quarters that 
that would have some political influence in the settlement of it. 
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Mr. Hourzman. Mr. Maletz, may I ask a question at that point? 

You said, Mr. Price, you were no authority on the Washington 
atmosphere, is that correct? 

Mr. Price. Yes. 

Mr. Horrzman. Relating to the political atmosphere, I take it, is 
that correct ? 

Mr. Price. Oh, yes; that and other things. 

Mr. Hotrzman. And Mr. Foote said he had no feel for the politics 
in this case ¢ 

Mr. Price. We were a couple of babes in the woods, I think. 

Mr. Hoirzman. Will you tell the committee, if you can, what 
politics had to do with this lawsuit, if anything? 

Mr. Price. It should not have anything to do with it, sir. 

Mr. Hoirzman. Why did you mention it then, and why did you 
just tell this committee that you were no authority on politics and 
why, if you know, did Mr. Foote say he had no feel for the politics 
in this case ¢ 

Mr. Price. We were just gossiping there about this thing. Was 
there any interest in it? Were the politicians concerned about. it, 
that kind of thing. 

Mr. Materz. Did Mr. Foote mention or state to you it was silly 
to consider trying the present case ? 

Mr. Price. Yes. 

Mr. Maerz. Did he say that the Department of Justice once had 
an idea, a wild idea of submitting the case on agreed facts ? 

Mr. Price. I think he said he had individually. 

Mr. Materz. He? 

Mr. Price. May I comment on this? 

Mr. Materz. Please do. 

Mr. Price. That it was silly to think of trying the case. 

Mr. Maerz. Please do. 

Mr. Price. Because there I think I can add something. It was 
that he had come to recognize, and I think the others, too, had also, 
that this complaint was a monstrosity, it was badly drawn, it was 
full of perfect absurdities and you just could not go to trial on that 
kind of complaint. 

Mr. Maerz. Mr. Foote said 

Mr. Price. No, no; he did not say that in so many words. 

Mr. Maerz. But he inferred that this complaint was a mon- 
strosity, is that it/ 

Mr. Price. No, no,no; that is my word. 

But what he came to was it would be silly to try this case because 
it has got such a badly drawn, ill-conceived complaint. You would 
have to recast it. 

Mr. Maerz. This is a man who, in your judgment knew nothing 
about the antitrust laws, is that right ? 

Mr. Price. Well, I think that isa little overstatement. 

Mr. Maerz. Did you make that statement ? 

Mr. Price. He was new. 

Mr. Materz. Did you make that statement in your memorandum / 

Mr. Price. I don’t know whether I made it in those words. 

Mr. Hotrzman. Would you say he was new? 

Mr. Price. He was new in the field ; yes. 
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Mr. Hourzman. As distinguished from that Judge Barnes was not 
new, is that correct ? 

Mr. Price. Well, certainly he was not asnew. I think Barnes came 
into antitrust a good deal as a stranger to that field too but I am not 
sure about that. 

Mr. Hottzman. Yet Judge Barnes told you there was no basis for 
dismissing this complaint, isn’t that correct ? 

Mr. Price. Well, he said that sort of thing at one time or another ; 
yes. 

Mr. Matetz. Mr. Foote told you, I take it, that in his judgment it 
was silly to consider trying the present case ? 

Mr. Pricer. You see the emphasis is on present case as set up i 
that complaint. ; 

Mr. Materz. And he once had a wild idea of submitting on agreed 
facts. Your memorandum states that you squelched it, is ‘that right ? ? 

Mr. Price. Where is that thing—I think what I meant there was 
that you could not possibly present the tremendous scope of factual 
issues that were involved in this case by anything less than a full 
dress trial and a very, very extensive one. 

We were—it was purely an academic kind of thought. He had 
thought about doing something and I said you just could not do that. 
That is what it came to. 

Mr. Materz. One of the important facets of this case, I take it, 
was whether Western Electric’s costs were higher or lower than 
Western Electric competitors, is that right ? 

Mr. Price. Well, if there was any question about it. 

But I don’t think there ever was. Yes. Let’s say that that was 
an important underlying issue of fact. 

Mr. Materz. Did Mr. Foote tell you at this meeting that he had 
talked with a Vic Cooley who gave him reasons why Western Electric 
costs were lower than any possible competitor ? 

Mr Price. Yes. 

Mr. Maerz. Who is Mr. Vie Cooley / 

Mr. Price. That is Mr. Victor Cooley who had a prominent career 
in the Bell System. 

When I first knew him, I think he was in the New York Telephone 
Co. 

He was later president of the Southwestern Bell Telephone Co. and 
at that time he was in Washington, I don’t know on what assignment. 

He had retired from the telephone company and was in Washington. 

Mr. Materz. Was he a WOC, to your knowledge ? 

Mr. Price. I don’t know. But I think we can get the facts here. 

Mr. Movtton. No; he was not. 

He was a retired employee. 

Mr. Materz. He had spent how many years with the telephone 
company / 

Mr. Movtron. I don’t know—a good many. 

Mr. Maerz. A good many? 

Mr. Price. A good long career. 

Mr. Maerz. Mr. Chairman, with your permission I would like to 
read this memorandum as prepared by Mr. Price : 


At last meeting Barnes not well—F. had to take over with only 15 minutes 
preparation—improvised as he went. 
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Our memorandum categories will be helpful. They all need facts—give them 
some foundation for disposing of case. Will see that Barnes reads it—Kramer 
will shoot at it but may be impressed. 

Was this Mr. Foote telling you this? 

Mr. Price. Yes. 

Mr. Maerz. It next states: 


How soon? I said maybe 10 days. He will tell Barnes that. Then after 
chewing it over, we should have a general meeting—hope Barnes will attend— 
favorable to bringing in a WE operating man at suitable point. 

Floundering, but optimistic on working out a settlement in next 6 months. 

That is Mr. Foote telling you that the Department of Justice was 
floundering, is that right ? 

Mr. Price. That he was. 

Mr. Maerz. Mr. Foote, as the man you thought was the chief nego- 
tiator, was floundering, is that right ? 

Mr. Price. Yes. That he individually was floundering about 
where they were going and how they were going to work this thing 
out but he was going to try his darnedest and thought they could do 
it in 6 months. 

It was that kind of talk, just like that. 

Mr. Matertz (reading) : 

Vague references to possibility of dismissal—can’t be attempted now. 

That is a quote, Mr. Chairman. 

Did Mr. Foote indicate why a dismissal could not be attempted 
then / 

Mr. Price. No; I cannot understand that one because from time 
to time those men, Foote and Kramer also, used to talk about, vaguely 
about, well—‘Maybe we ought to dismiss this case and start over”— 
and that I can understand; but “cannot be attempted now,” I do not 
know why those words are in there. They do not check with my 
recollection at all. 

Mr. Materz (reading) : 

Barnes never ruled it out of his mind—Kramer would rather dismiss than 
take a weak decree. Undecided on whether we run more risk for the future. 
(I did not mention decree without prejudice. ) 

This is Mr. Foote telling you these things, is that right ? 

Mr. Price. This is a rough jotting down of impressions of what he 
said. 

Mr. Materz. Right. 

Mr. McCuutocn. Mr. Chairman, I understand Mr. Kramer was 
not present at this dinner. You were with Mr. Foote. There were 
no other people there ? 

Mr. Price. That is right. 

This was a family dinner at Mr. Foote’s house and after dinner 
he and I sat down together and chatted for an hour or so. 

Mr. Matetz. Did you yourself personally speak to Judge Barnes 
and indicate that you were going to have this dinner with Mr. Foote? 

Mr. Price. No; I didn’t, and I wish I could be more definite about 
it, but it is very clear in my mind and my associates remembered also 
that we did insist having assurance that Judge Barnes knew about it. 

Mr. Maerz. How did you get such assurances ? 
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Mr. Price. I don’t know whether Foote told me himself, he prob- 
ably did. It had to come from Foote, it came from Foote, and I 
think probably directly on the telephone. 

Mr. Materz. I see. In other words, you do not know whether Mr. 
Foote actually spoke to Judge Barnes and asked Judge Barnes 
whether it would be all right for him to have dinner with you? 

Mr. Price. If it didn’t happen, somebody was untruthful. 

Mr. Maerz. You do not know whether or not clearance was se- 
cured by Mr. Foote to discuss this case with you privately, do you? 

Mr. Price. No; not beyond what I have said. 

Mr. Materz. In other words, the only clearance that you know of 
is that Judge Barnes had no objection to your dining with Mr. Foote, 
is that right ? 

Mr. Price. Well, of course, the implication of the question would 
not have been raised with him if it were not supposed this was the 
kind of contact that might be helpful in working things out. Those 
things are done, you know, people sit down for private, quiet talks 
when formal negotiations get too difficult. It is not unusual. 

Mr. Maerz, Continuing with the memorandum, Mr. Chairman: 

Definitely against anything that would increase cost of telephone service 
(repeated ). 


Silly to consider trying present case. Once had wild idea of submitting on 
agreed facts. I squelched this. 


Mentioned one antitrust case dismissed for lack of prosecution. 

Mr. Price. May I comment there ? 

Mr. Matetz. Yes, sir. 

Mr. Price. I think what he had in mind was that this case had got 
so old it had been on the docket of the court so long, and nothing had 
been done that they were getting to feel a little guilty about it, and the 
chilly feeling was coming into their minds that maybe the court will 
dismiss the things for lack of prosecution. That is my own 
interpretation. 

Mr. Marerz. Continuing, Mr. Chairman: 

The Eastman decree. There a special activity involved and revenue not 
too important to defendant. How choose what to open up here? Perhaps more 
general requirement to buy from others if they offer equal quality at lower 
price. Remove any danger of Western Electric prices being too high. 

Probably nobody could compete and no real change. Could apply to terminate 
after 5 years. 

How open up market? Vague—mentioned patents and technical information. 
(I said no trouble on these. ) 

In other words, Mr. Foote suggested patent relief, together with 
compulsory requirement with respect to technical information, is that 
correct / 

Mr. Price. Yes. 

Mr. Materz. And you said there would be no difficulty about patent 
relief ? 

Mr. Price. Yes, I indicated we were pretty flexible on that part of 
the problem. 

Mr. Materz. I see. You were pretty flexible or very flexible in 
respect to patent relief? 

Mr. Price. I said “pretty flexible” because after all I was not making 
those decisions. You understand, neither of us had any authority, 
sitting there that night, to make any binding commitments on that 
thing. 
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Mr. Materz (reading) : 


Others must be informed of requirements and specifications and given oppor- 
tunity to quote. Seemed disposed to omit central office equipment—mentioned 
telephone set as an example. 

I presented some of difficulties, and risk of later application for more drastic 
decree if this produced little result. 

Not too familiar with what we had offered. I gave analysis of central problem, 
regulation, peripheral issues, etc. Showed no familiarity with memo for Judge 
Barnes nor the Scott material. Not well informed, or not impressed with the 
regulation point—little to say. 

Thinks commissions can’t effectively check W. E. costs. 

I gave figures on W. E. purchases from others—he called that proper cen- 
tralized purchasing—nothing wrong with it. 

Did not rise to bait about purchasing. No thought expressed of regarding 
interests of operating companies as separate from W. E. Treated system as a 
unit throughout. 

Indicated Barnes had not made up his mind divorcement unnecessary. 
Seemed to regard whole matter in his mind as exploratory—nothing finally set- 
tled, divorcement, dismissal, or a compromise settlement—thinks of it as a legal 
problem. 


In other words, Mr. Foote is tell you what Judge Barnes is think- 
ig about with respect to your problem, is that correct ? 

Mr. Price. That is right, yes. 

Mr. Maerz (reading) : 

Foote knows little about antitrust law but sees a practical problem requiring 
a practical solution. 

Was that an impression you got from your discussion with Mr. 
Foote ? 

Mr. Price. Yes. 

Mr. Maerz (continuing) : 

Conclusion go alread with the categories memo, give further thought to the 
“opening up” plan, see if there are any other possibilities. 

He does not think we are at the point where defs are expected to present 
a definite proposal. 

Professed not to have much feel for the politics of the problem. 

Now, Mr. Price, did you ask him about the politics of the problem ? 

Mr. Price. I don’t think so. I don’t know how we got into that. 
We were gossiping. 

Mr. Maerz (continuing) : 


Thought there was little interest in the case. The Dewey matter complicates 
it for the moment— 


J can’t understand whether this is an “F” or an “I” 
Mr. Price. Well, that isan “I”. 
Mr. Maerz (continuing) : 


I belittled this. 


Mr. McCvuuiyiocnu. Mr. Chairman, I would like to ask a couple of 
questions there. 

Of course, Dewey is a big name. As I recall, in one of the previous 
sessions, It was stated by one of the witnesses that the Roote-Ballen- 
tine firm, of which Dewey is now senior partner, withdraw from 
active participation in this case. Is that a correct understanding on 
ny part‘ 

Mr. Price. Not quite, and it came to this, that members of that 
firm did not come down to Washington in the conferences. 

Mr. McCutiocn. Then they withdrew from the negotiations? 








2150 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Mr. Price. They withdraw from the negotiations, Mr. McCulloch, 
yes; but they remained our leading counsel, and they were very 
active in many ways all the way through to the end. 

Mr. McCuuttocn. Do you know of your own personal knowledge 
whether or not Governor Dewey ever negotiated or conferred with 
anyone in the Justice Department on this case / 

Mr. Price. Let me tell you what I know partly as an absolute fact 
and partly from other sources, and that is that Governor Dewey never 
had anything whatever to do with this case at any time, not even in the 
way of counsel, advice, or anything else. And for myself, and | 
was general counsel for the telephone company through a considerable 
portion here, I never saw Governor Dewey but once in my life, and 
that was to ride up in an elevator with him. 

Mr. McCcuiuiocn. Mr. Chairman, I would like to ask of Mr. Cox 
the same question—— 

Mr. Hotrzman. At that point, I think we can clear this up. Coun- 
sel advises me that neither Governor Dewey nor any member of his 
firm had anything at all whatsoever to do with the negotiations in 
this matter after Governor Dewey became a member of the firm. 

Mr. McCutiocn. I am very glad the record correctly reflects the 
facts in the case, because implications and inferences sometimes are 
very harmful. 

Mr. Materz. Mr. Chairman, the reason I asked these questions 
was that I was curious as to why the name of Governor Dewey would 
come up at this meeting with Mr. Foote— 

Mr. Pricer. Well, it was just because— 

Mr. Matetz. In view of the fact that the record discloses that after 
Grovernor Dewey became senior partner of this firm, this firm had 
nothing whatsoever to do with the negotiations. 

Mr. Price. I don’t think Foote knew about that. I think prob- 
ably Dewey had just recently joined the firm. It had been in the 
newspapers, and so he was saying there is a new element here. That 
is all. 

Mr. Materz. I see. 

Well, continuing your memorandum, Mr. Price: 

Barnes-Oppenheim report will have nothing directly on our problem, but will 
recommend taking account of interests of other departments. 

Barnes—only question, Will I be allowed to enforce antitrust law? 

In other words, Mr. Foote was giving you his appraisal of Judge 
Barnes, is that correct ? 

Mr. Price. Yes, of Judge Barnes’ attitude. 

Mr. Maerz. And he also—— 

Mr. McCunztocu. Mr. Chairman, I would like to ask a question 
at this point, 

Did you get the impression from Mr. Foote that there was any 
question in Judge Barnes’ mind but what he would be authorized to 
enforce the laws of the land so long as they didn’t adversely affect 
the welfare of the country from the standpoint of defense or other- 
wise 

Mr. Price. No, sir, I got the very opposite impression, that Judge 
Barnes was a sturdy, outstanding individual, and that he was run- 
ning that shop the way he thought it ought to be run. 
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Mr. McCutcvocn. And that there was no question in his mind that 
there would be a halter on him in doing his duty ? 

Mr. Price. No question that any such halter could be imposed. 

Mr. Materz. Continuing the memorandum : 

Considered 
that referred to Judge Barnes, I take it ? 

Mr. Price. Yes. 

Mr. Maerz. Judge Barnes (continuing) : 
considered a political power in his own right—has tried to operate too much 
alone but handles staff tactfully. 

Looks at cases like a judge—not easily influenced by nonlegal considera- 
tions—they are for others. 

What did Mr. Foote mean by nonlegal considerations ? 

Mr. Price. Things like this interest of the Department of Defense 
in this case. 

Mr. Maerz. Would that be a legal consideration ? 

Mr. Price. He didn’t think so. 

Mr. Maerz. He didn’t think so. 

Mr. McCuttocn. I think it is a fine tribute to Judge Barnes that 
he looked at his work as a judge and was not influenced by nonlegal 
considerations. 

Mr. Maerz (continuing) : 

Favorable opinion on joining Iranian oil consortium probably dictated from 
above—he relieved of responsibility. 

In our case needs to understand the facts. No use to have Defense write 
letters to him. Would require a directive from White House or National Se- 
curity Council to overrule him. 

That is Mr. Foote telling you about Judge Barnes’ attitude. 

Mr. Price. That is right. 

Mr. Maerz. In other words Mr. Foote was telling you that there 
would be no use for the Defense Department to keep writing letters 
to the Department of Justice; is that correct ? 

Mr. Price. Exactly. 

Mr. Maerz. Was it understood by Mr. Foote that you could usually 
get a letter from the Defense Department to the Department of Justice 
with respect to your case? 

Mr. Price. I suppose he knew whatever letters had been written, 
Mr. Maletz, and he said it is no use. 

Mr. Maerz (reading) : 

Only time the A. G. mentioned our case 
the “A. G.,” I take it, means the Attorney General. 

Mr. Price. The Attorney General, Brownell. 

Mr. Maerz (reading): 

Only time the A. G. mentioned our case—November—asked if negotiations 
were going on—warted them pursued actively 


Foote had talked with Vice Cooley who gave him these reasons why W. E. 
costs were 


Mr. Price. Is that “these” or “three” reasons? 
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Mr. Maerz. I beg your pardon [continuing 
three reasons why W. E. costs were lower than any possible competitor—no 
selling expense, ete. 

It should have nothing to fear from allowing others to bid for some of the 
business. Kramer said W. E. could cut prices and take a loss on lines where 
there was competition. F. 

Is that “F” or “1? 
Mr. Price. That is “F,” that is Mr. Foote. 
Mr. Maerz. Mr. Foote. [Continuing :] 


not much impressed. Barnes has a high opinion of telephone company and ac- 
cepts what we tell him as truthful. 

Foote illustrated his thought by reference to experience in getting other 
manufacturers into production on aircraft engines. 

Mr. Chairman, I would offer this memorandum in evidence at this 
point, sir. 

Mr. HorirzmMan (presiding). It will be accepted. 
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Mr. Maerz. Mr. Price, did you on January 29 and February 21, 
1955, have two further conferences with the Department of Justice 
regarding settlement of the case ? 

Mr. Price. Yes. 

Mr. Materz. And at these conferences did you discuss a very lengthy 
memorandum on so-called categories which you delivered with your 
letter of January 28, 1955, to Judge Barnes ? 

Mr. Price. Yes. That was the study of the different classes of 

roducts the Western Electric Co. developed with respect to the 
feasibility or the difficulty of having them manufactured by other 
— 

Mr. Maerz. I would offer this memorandum in the record, Mr. 
Chairman. 

Mr. Horitrzman. Let it be accepted. 

(The memorandum referred to appears at p. 3887.) 

Mr. Maerz. This memorandum set forth, did it not, a breakdown 
of product classes manufactured by Western for the Bell System, to- 
gether with a discussion of the necessity for Western retaining the 
right to manufacture these product classes ? 

Mr. Price. Yes. That is correct. 

Mr. Materz. I also offer in evidence, Mr. Chairman, a letter dated 
February 2, 1955, from Mr. Price to Mr. Brucker, enclosing a copy of 
a memorandum with an accompanying volume of appendixes relating 
to the different classes of products manufactured by the Western 
Electric Co., together with Mr. Brucker’s reply; a copy of a letter 
dated February 4, 1955, from Mr. Price to Mr. Foote, setting forth 
figures concerning the general scale of magnitude of the operation of 
Western Electric as manufacturer for the Bell System in relation to 
the system as a whole, together with Judge Barnes’ reply. 

Mr. Hotrzman. They will be accepted. 

(The documents referred to appear as Appendix II at pp. 3881- 
4078.) 

Mr. Materz. Is it a fact that nothing further happened so far as 
settlement of the case was concerned until Mr. Dumas met with the 
Attorney General on May 24, 1955? 

Mr. Price. I think that is right. 

Mr. Maerz. Was your attention directed to the nature of the dis- 
cussion between you, Mr. Dumas, and the Attorney General / 

Mr. Price. No. I think, again, all I knew was that he did talk to 
him, because each time that happened I was informed of it, but I 
had no detailed information about those talks. 

Mr. Marerz. Then the next event after the discussion between Mr. 
Dumas and the Attorney General was your receiving a telephone call 
from Mr. Foote about June 23, 1955; is that correct / 

Mr. Price. That is correct. 

Mr. Maerz. And did Mr. Foote state in the course of his conver 
sation that he had had a conference with the Attorney General and 
Judge Barnes respecting settlement of the case / 

Mr. Price. Yes. 

Mr. Marerz. And did Mr. Foote advise you that the Attorney Gen- 
eral had decided that the case could be settled without divorcement 
of Western ? 

Mr. Price. Can you direct me to any language to that effect / 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2159 


Mr. Materz. I beg your pardon ? 

Mr. Price. Can you direct me to any language to that effect # 

Mr. Materz. Did Mr. Foote tell you on the telephone that he was 
authorized to negotiate for a consent decree along the following gen- 
eral lines: 

(1) After a period of several years, at least 25 percent of the total 
dollar volume of manufactured items of telephone apparatus and 
equipment required by the operating companies and long lines would 
be purchased from manufacturers other than Western. 

Mr. Price. Yes. 

Mr. Maerz. (2) Any time after the same period, the Government 
would be entitled to ask the court for an increase in the 25-percent 
figure and the defendants would also be free to apply for a decrease 
in that figure 

(3) The decree would contain appropriate provisions relating to 
sca licensing, and technical information, acquisition of independ- 
ent telephone companies, and certain other matters. 

Mr. Price. Oh, yes. 

Mr. Maerz. Did Mr. Foote suggest a decree along those lines ? 

Mr. Price. That we should enter into negotiations to see if we could 
reach an agreement along those lines? 

Mr. Maerz. Yes. 

Mr. Price. Yes. 

Mr. Materz. It was clear to you at this stage, was it not, Mr. Price, 
that Mr. Foote was the chief negotiator for the Government? 

Mr. Price. Yes; I think so. 

Mr. Materz. In view of the fact you had pointed out in your hand- 
written memorandum of December 1, 1954; that Mr. Foote knew little 
about the antitrust laws, were you surpr ised that Mr. Foote was given 
this responsibility ? 

Mr. Price. Well, I don’t think I commented on that at all. It was 
an internal matter in the Antitrust Division. 

Mr. Houtrzman. Were you happy that he was the chief negotiator / 

Mr. Price. Well, it promised that we might make better progress, 
I think, because the thing had dragged terr ibly, you know. There had 
been long periods of months when nothing happened at all, and Foote 
did seem interested in getting in there and getting something done. 

Mr. Maerz. You prepared a memorandum of your telephone con- 
versation with Mr. Foote, did you not? 

Mr. Price. Yes; I did, right after the call. 

Mr. Maerz. Mr. Chairman, I would offer this memorandum in evi- 
dence at this point. 

Mr. Horrzman. It will be accepted. 

(The memorandum referred to follows :) 

JUNE 23, 1955. 

Mr. Foote informed me that as a result of his attendance at a conference with 
the Attorney General and Judge Barnes, he had been authorized to inquire of me 
whether the defendants would be interested in entering into negotiations with 
the Department for a decree disposing of the case involving the following prin- 
cipal points: 

1. That after a date to be determined, at least 25 percent of the purchases 
of manufactured items made by the telephone companies and the long lines de- 


partment of the A. T. & T. should come from other manufacturers than Western. 
2. The tentative view is that the selection of the articles to be secured from 
outside should be left entirely in the hands of the management and that it might 
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be required that they should be produced to Bell System specification in order 
to make sure that quality is maintained (he said nothing about comparative 
costs or price penalty). There has been discussion but no decision upon what, 
if anything, should be done about requiring that specifications be made available 
to all manufacturers who might be interested in supplying the Bell System. 

3. The right would be reserved for application to the court by either the 
Government or the defendants at the end of some such period as 7 years for 
any modification of the decree that might be sought, either to impose more 
stringent restrictions on Western’s manufacture or at the instance of the de- 
fendants to relax or terminate the provisions of the decree. 

Mr. Foote said that this had been discussed with Messrs. Kramer and Murphy 
and has their agreement. They had urged a greater percentage cut but had 
accepted the proposal as stated. From the Government’s point of view the 
percentage is firm but other matters are quite vague. No definite periods of time 
are in their minds at the moment, for example. There is no written statement 
of the points the Government has in mind except such rough notes as he had 
before him in talking to me, which he thought too imperfect to show to us. 

Judge Barnes will be away all of next week and will be away again in the 
latter part of July. It is expected that negotiations will go forward with the 
staff. Foote is agreeable to informal personal contacts at the outset, but it will 
be necessary for a normal staff group to take part in the negotiations as they 
proceed. This would presumably include Foote, Kramer, and Murphy. Judge 
Barnes might open the negotiations by turning us over to the staff, but on 
account of his departure tomorrow morning this is not feasible and Foote would 
be glad to have a direct talk tomorrow with one of our lawyers. 

After he had outlined the Government’s suggestions, when Foote put the in- 
quiry to me about our willingness to negotiate, I told him that we were willing 
to negotiate, that we would enter upon the negotiations with the understanding 
that the points he had just stated represented the kind of decree the Government 
hoped to arrive at but without any commitment on our part that any of those 
points were acceptable to us. I stated that we would understand that those 
would represent the general lines of the negotiations and that we would not be 
entering into it if we were not hopeful that something could be accomplished. 

Ladies 

Mr. Maerz. Did Mr. Foote in the course of his telephone conversa- 
tion tell you that he was agreeable to informal personal contacts at 
the outset ? 

Mr. Price. Yes, he said something like that, and I stuck that down. 

Mr. Matetz. What did you gather he meant by that? 

Mr. Price. Well, I don’t know that I can add very much to the 
language, but he went on to say that it would be necessary to hold 
formal meetings, but he had had an idea that perhaps something could 
be ace omplished by some contact less formal than these meetings of 
7 or 8 people we had been having. 

Mr. Movtron. Mr. Maletz, I perhaps could be a little helpful on 
that. 

Mr. Maerz. All right, sir. 

Mr. Movtron. Because I was the one who had the informal contact. 
The informal contact consisted of my going down to Mr. Foote’s 
office the following day as my subsequent memorandum shows, and 
talking with him and Mr. Murphy of the Antitrust Division staff, 


simply to review the suggestions which had been made, to get it clearly 
in mind, what they had in mind. 

I mean this: After all, it had come to us over the telephone, and 
it was necessary to confirm it and to ask clarifying questions about it. 

Mr. McCuniocu. Mr. Chairman, I would like to ask whether or 
not these personal conferences, or whatever the phrase is, took on 
the factual basis of secret conferences. 

Mr. Movutron. No, no. 
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Mr. McCutiocu. Or discussions that might cause lifting of eye- 
brows or not be in the best interests of the Government. 

Mr. Moutton. No. I went to his office pursuant to arrangements 
which are shown in this memorandum. He had suggested he would 
be willing to talk with one of the lawyers from A. T. & T. about 
this preparatory to setting up a series of conferences. 

I went down there. I talked to Mr. Foote and Mr. Murphy. 

Mr. McCutiocnu. That is important. Generally, was there some 
other person present at these personal conferences ? 

Mr. Moutron. Had there been a full negotiating session as there 
were later, we had, at least we had 3 people and they would have 
3 or 4 people. I think that was the distinction between a negotiating 
conference—— 

Mr. McCuttocn. And a personal one? 

Mr. Moutron. And one which was preliminary. I did this on 
several occasions, talking with several people down there, just doing 
the logistic job of getting clarified on what we were going to talk 
about. 

Mr. Hoirzman. Would you say these were in the nature of pre- 
summit conferences? 

Mr. Moutron. Yes, I would say that. (Laughter.) But not in 
which we come to the kind of agreements which some of us think 
presummit conferences would develop. 

Mr. McCuttocn. I would like to again ask these questions. 

In these personal conferences, which are suggested by this matter 
that has just been read by counsel, was there any such personal con- 
ference at which no one was present other than you and Mr. Foote? 

Mr. Movurron. Not—later on, I think I had lunch with Mr. Foote 
at one time. I may have seen him on business, because he was the 
chief negotiator, but there was nothing clandestine about these meet- 
ings, put it that way. 

Mr. McCuttocn. All right. 

Mr. Maerz. Mr. Chairman. 

Mr. Price, I have one final question: Was June 24, 1955, or there- 
abouts, the last time you participated in the efforts to get the case 
settled / 

Mr. Price. Yes, Mr. Maletz, it was. 

Mr. Maerz. Thank you very much indeed, Mr. Price. 

Mr. Price. I will add that in July, I was on vacation. And in the 
month of August when I returned, I was engaged in turning over 
my duties to my able successor. 

Mr. E1senserc. Mr. Chairman, may I ask a few questions. 

Mr. Price, I would like to ask you a few questions about the pre- 
complaint activities of the Department of Justice in this case. 

Are you familiar with the 1939 report of the Federal Communica- 
tions Commission based on the investigation of the telephone indus- 
try ? 

“Mr. Price. Yes, indeed. I say familiar with it. I was as familiar 
with it as any book in the world a few years ago, but it is a long time 
since now. 

Mr. E1senserc. Do you recall whether the primary recommenda- 
tion of this report was that the Commission be authorized to pre- 
scribe basic cost accounting methods which the affiliates of A. T. & T. 
would be required to comply with ¢ 
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Mr. Price. Yes. 

Mr. E1senBerc. Was there any recommendation in this report that 
Western be divorced from the A. T. & T. System? 

Mr. Price. On the contrary, the Commission there discussed this 
matter of Western’s relationship, and made no such recommendation. 

Mr. Etsenserc. Do you know of any investigation since 1939 of 
this nature in which it has been recommended that Western Electric 
be divorced from the Bell System ? 

Mr. Price. There has never been any such recommendation, to my 
knowledge, sir. 

Mr. Etsenserc. Do you know whether prior to the filing of this 
complaint there was an FBI investigation of the company ? 

Mr. Price. We were satisfied that no investigation of any kind 
had been made before this complaint was drafted. 

Mr. Ersenperc. And were you served with questionnaires before 
the complaint was filed ? 

Mr. Price. No, sir. 

Mr. E1senperc. No information at all was requested from the com- 
pany prior to the filing of this complaint in 1949 ¢ 

Mr. Price. That is correct. 

Mr. E:senperc. Can I assume from that that you did not engage 
in what I believe are called prefiling negotiations in connection with 
this case? 

Mr. Pricer. I don’t know. Somebody may have talked to some- 
body. Whether there were any such talks, I have no definite infor- 
mation. Certainly I never heard of anything that could be dignified 
with the name of negotiation. 

But at that time, you will recall, I didn’t have a top-line position, 
and wasn’t so much in touch with things of that sort. 

Mr. E:sennerc. I think you are familiar with the fact that the 
first case study this committee made in connection with its general 
study of the Department’s consent decree program involved the oil 
pipeline case. 

Mr. Price. Yes. 

Mr. Ersenserc. Now, in that hearing the committee, was advised 
that prior to the filing of the proposed complaint in the oil pipeline 
ease, a draft was submitted to something called the Advisory Com- 
mission to the Council of National Defense. This commission rec- 
ommended against divorcing the oil pipelines from the shipper own- 
ers because of the defense impact such relief would have had, and that 
as a result this prayer which was in the draft complaint submitted 
to the advisory commission never appeared in the complaint actually 
filed in court in that case. 

Do you have any reason to believe that in this case the Department 
of Justice submitted a proposed complaint to anybody in any of the 
defense establishments before filing it in court ? 

Mr. Price. I never heard that there was any such submission, and 
I would be confident that it never occurred. 

Mr. Etsenserc. How many documents did you say you turned 
over to the Department of Justice between the time the complaint 
was filed and the time the judgment was agreed to? 

Mr. Price. Documents that were delivered amounted to 13,400 or 
14,300, I have the digits interchanged; and in addition, there were 
very extensive, voluminous responses to interrogatories. 
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Mr. Etsenserc. Did you have any specific indications in the course 
of your discussions with various people in the Department that these 
documents had been subjected to study by the Department negoti- 
ators ¢ 

Mr. Price. We never knew too much about it. We used to hear 
from time to time that maybe there was one man working on this 
case and maybe there were two men working on this case, and maybe 
beds was working on it. But certainly we never heard that there 
was any real organization driving through all that great mass of 
material. 

Mr. Etsenserc. Well, do you recall the statement, I believe in At- 
torney General McGranery’s letter, that it would require 18 months 
for the Department to complete its study of these documents ? 

Mr. Price. That was stated more than once, 18 months to 2 years 
was the usual expression. 

Mr. Etsenserc. Well, isn’t it logical to assume that maybe some 
of the evidence which was submitted to the Department for the first 
time after the complaint was filed, may have influenced its conclu- 
sions with regard to what a proper disposition of the case might be? 

Mr. Price. Well, you know, that has been a favorite theory of 
mine, but of course I could not present it because I have no foundation 
for it. I thought when those fellows really began to dig into this 
thing, when they began to go into all this mass of material and began 
to think out the issues that they had raised in that complaint, that 
they realized what an utterly impossible position they had got them- 
selves into. 

Mr. Etsenperg. Are you familiar at all with Judge Barnes’ testi- 
mony before the Small Business Committee on this decree ? 

Mr. Price. No, I am not. I have merely heard that he said they 
couldn’t have secured divorcement in this case, but I have not read it. 

Mr. E:senserc. Mr. Chairman, would it be permissible 

Mr. Hourzman. We would be delighted to insert the entire record 
of Judge Barnes’ testimony at this point. 

Mr. EtsenBerc. Could it be inserted at this point? 

Mr. Hotrzman. It will be accepted as part of the record. 

(The document referred to appears as appendix III at p. 4079.) 

Mr. E1senserc. I would just like to read a portion of this, because 
I think it is directly pertinent to what I have been asking about. 

On page 17 of the record of this hearing, Chairman Roosevelt asked 
Judge Barnes about the importance of the prayer in the original com- 
plaint requesting the separation of Western from the Bell System, 
and the question put was: 





Now, had you decided that was not, when you went ahead with the prosecu- 
tion of the case, an important part of this proceeding? 


And Judge Barnes’ answer was: 


We decided in the course of our negotiations that we could not get it; there- 
fore, we agreed to not get it. 


And Chairman Roosevelt then said: 
You mean you could not win it in court? 
And Judge Barnes said: 

That is right. 
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Further on the same page, Judge Barnes states : 


As I stated, the only reason why we did not attempt to get a complete divorce- 
ment of Western Electric and the A. T. & T. is that we became convinced we 
could not obtain it by a court action. 

Well, doesn’t that indicate rather clearly, that as a result of the 
study the Department gave this case in the number of years that 
expired between the time of the filing of the complaint and the entry 
of the judgment, that their convictions about the original legal theory 
advanced in the complaint were somewhat shaken ? 

Mr. Price. I do think so, and I would like to supplement what I said 
about the theory I had as to the examination of the documents, to 
pay a little bit of a tribute to my associates. I am being modest as to 
myself. 

I think our talks down there—and we talked and talked and 
talked—I think our talks really had an educational effect on those 
men. 

People don’t understand all these things about the Bell System, and 
sometimes it takes a good deal of explanation to convince them of the 
reality of the problem so that they can envision it as the people who 
live in the business realize it. 

And I think our visits down there helped to produce that effect. 

Mr. Ersenserc. Did you also have in mind the burden that an 
actual trial of a suit of this scope would have had on the operations 
of the company ¢ 

Mr. Price. Did we? 

Mr. ErsenBere. Yes. 

Mr. Price. Yes. 

Mr. EtsenBerG. Do you have any indication that the Department of 
Justice considered this in attempting to negotiate a settlement of the 
case ¢ 

Mr. Price. You mean as to the burden they would be faced with? 

Mr. Etsenpere. Yes. 

Mr. Price. I don’t remember that we ever heard them talk that 
way, but personally I have always thought that was a very real factor 
in their thinking. It certainly would have been mine if I had that 
responsibility on the other side. 

Mr. E1senserc. Now, some questions were asked at the beginning 
of today’s session about various proposals you made in May 1954. If 
these negotiations had not been successfully concluded, would you 
have conceded in litigation the various points which you were willing 
to discuss as a basis for a consent decree ? 

Mr. Price. Oh, no, I don’t think so. 

Mr. Eisensera. In other words, you were willing to concede some 
of these things which appear in the final judgment because of the 
give-and-take involved in any negotiations of this sort. 

Mr. Price. Yes. 

Of course, now, the actual negotiating period, you haven't got to 
yet. That will be the period that comes at the end of 1955 and over 
into 1956, after I was retired. So I ought not to be talking about 
that. 

But the fact is, as you have stated, of course. that you had to have 
negotiations, and that you had to give and take and try to strike a 
balance, and sometimes accept the lesser of two evils. 
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Mr. Etsenperc. Does it appear to you that the complaint in this 
case is modeled very largely after the report of the FCC in 1939? 

Mr. Price. Oh, yes, that is the raw material that was used in draw- 
ing the complaint. 

Mr. Ersensera. I think you have already 

Mr. Hoitzman. At this point, would you offer that report in evi- 
dence. We would like to have it in evidence. It will be accepted. 

Mr. Eisenperc. Yes. 

Mr. Mouton. May | ask whether that is going to be reprinted ? 

Mr. Ersenserg. If it is part of the record. 

Mr. McCuntocn. In view of that question, if it is a voluminous 
record—and, very frankly, I don’t know what it is at all—lI think it 
should be in the appendix, and not made a part of the record. 

Mr. Hotrzman. It will be printed as part of the appendix. 

Mr. E1senperc. I think you have already indicated there was no 
suggestion in this report that Western Electric be divorced from the 
Bell System. 

Mr. Price. That is right. 

Mr. E1senserc. Do you know anything which happened between 
1939 when this report was made, and 1949 when the complaint was 
filed, which could have reasonably induced the Department of Justice 
to request divorcement in its complaint ? 

Mr. Price. No. And while I hope you won’t ask me to be specific, 
I would say that people who took a critical point of view toward the 
Western Electric Co. would probably have found less in 1949 than 
they would at the time when this—in 1949 than they would at the 
time when this FCC report was printed. 

Mr. E1senperc. I have no further questions. Thank you. 

Mr. Harkins. Mr. Chairman, may I ask some questions. 

Mr. Price, I believe you testified that A. T. & T. and Western de- 
cided to request dismissal rather than more postponement of the case 
in 1953 because of statements that Attorney General Brownell and 
Assistant Attorney General Barnes had made with respect to reex 
amining pending cases. 

Mr. Price. Attorney General Brownell, yes. 

Mr. Harkins. Attorney General Brownell had made such state- 
ments, and they were reported in the press ? 

Mr. Price. That is right. 

Mr. Harkins. And these statements were to the effect, were they 
not, that all pending cases which had been brought by a prior admin- 
istration were going to be reexamined to see if there were merit in the 
cases and in order to afford a basis for a decision as to whether or 
not such cases should be dismissed; isn’t that correct ? 

Mr. Price. I don’t know that there was any language about prior 
administration. 

Mr. Harkins. They were going to look at pending cases. 

Mr. Price. Yes. I take that back. Here is a newspaper account 
which says: 





Attorney General Brownell has begun a personal review of major antitrust 
cases started by the former Democratic administration, it was disclosed today 

Mr. Harkins. Yes. 

Now do you know whether Mr. Brownell or Mr. Barnes did, in fact, 
examine the documents or the justification for the case against your 
company ¢ 
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Mr. Pricer. Well I am not just sure what your question indicates. 
I am sure that Judge Barnes read things that we sent him; yes. 

Mr. Harxrys. I mean the documents or the evidence that were the 
basis for the case in the first instance. 

Mr. Price. You mean the pleadings ? 

Mr. Harkins. Not the pleadings. Whatever evidence the Depart- 
ment of Justice had as the f yasis for its ¢ ‘complaint against the A. T. & T. 
and Western a 

Mr. Price. I don’t know of anything it had that you would call 
evidence. We were saying a moment ago, I think this thing was lar gely 
developed from the old report of the FCC made in 1939. 

Mr. Flaesineh: Let me phrase the question this way: Did Mr. Barnes 
or Mr. Brownell examine into the basis for the complaint against 
A. T. & T. in accordance with this press release which you were just 
quoting from ? 

Mr. Price. You mean did they review this case to see whether it 
should be dismissed ? 

Mr. Harkins. Yes. 

Mr. Price. Why, yes; I think that is what we were doing down there, 
certainly. 

Mr. Harkins. Yes. They did review it; didn’t they ? 

Mr. Price. Oh, yes. 

Mr. Harkins. And in December 1954 Judge Barnes had not come 
to the conclusion that it should be dismissed ; had he? 

Mr. Price. He wasa long time making up his mind. 

Mr. Harkins. That is right. 

And in fact, when you h: ad dinner with Mr. Foote, he informed you, 
did he not, that Judge Barnes was still actively considering the prob- 
lem of whether or not the case against A. T. & T. should be dismissed ? 

Mr. Price. That is right. He said he was floundering. 

Mr. Harkins. And in 1955, weren’t vou advised that Attorney Gen 
eral Brownell and Assistant Attorney General Barnes had decided not 
to dismiss this case ? 

Mr. Price. Yes. 

Mr. HottzmMan. What does it do to your theory with respect to the 
validity of this complaint, so far as the new administration was 
concerned / 

Mr. Price. I don’t understand you, sir. 

Mr. Hourzman. You had a theory about the matters leading up to 
the filing of this ac in response to Mr. Eisenberg’s questions. 
You said you had a theory. 

Mr. Etsenserc. Mr. Chairman, may I clarify that ? 

Mr. Hoitrzman. Yes; you may. 

Mr. Etsenperc. The excerpt I read from the Small Business Com- 
mittee hearings does not show that Judge Barnes believed the suit was 
without merit. His comments were only with respect to divorcement. 

Mr. Price. That is right. 

Mr. Harkins. May I ask this question, Mr. Chairman: 

In 1955, weren’t you informed that Judge Barnes had still not made 
up his mind as to whether or not divorcement of Western was required / 

Mr. Price. Yes 

Mr. Harkins. That is right. 

Mr. Pricer. Yes. 
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Mr. Harkins. What happened to indicate that there had been any 
change in the convictions of Mr. Barnes as to the merits of the case 
that was pending against A. T. & T.? 

Mr. Price. Well, I don’t know. But we know that he has testified 
that he did come to the conclusion that he couldn’t secure divestiture. 

Mr. Harkins. At any time in the negotiations for this decree, did 
Judge Barnes or any of his staff ever ‘indicate that the relationship 
between the A. T. & T. and Western did not constitute a monopoly in 
violation of the Sherman Act? 

Mr. Price, was there ever an indication in the whole course of these 
negotiations that this was not a violation of the Sherman Act ? 

Mr. Movutton. The final decree. 

Mr. Harkins. When? 

Mr. Movutron. The final judgment, and negotiations leading up 
to it. 

Mr. Harkins. Is your answer, then, that on January 24, 1956, there 
was the first indication that the rel: ationship between A. T. & T. and 
Western did not involve a violation of the Sherman Act ? 

Mr. Mouttron. No. Let megoback. We are getting a little ahead, 
chronologically. But about the Ist of December 1955 I received a 
communication saying that the Department was now ready to go 
forward with negotiations on a draft decree if we would submit one, 
which need not contain a provision calling for divestiture. 

However, these negotiations were, of course, without prejudice to 
any position that the Department might wish to take any time then or 
thereafter. 

And we proceeded on that basis, and the decree was entered. 

That is the chronology of the matter 

Mr. Hoittzman. That is a full answer, Mr. Moulton. 

Mr. Maerz. Mr. Chairman, May I ask a question. 

Mr. Price, reference has been made to this Federal Communica- 
tions Commission report which you testified you were quite familiar 
with; am I correct in my understanding of your testimony ? 

Mr. Pricer. Yes. 

Mr. Maretz. Didn’t the FCC in 1939, in its summary and findings 
state as follows—I quote from page 584: 

This system of manufacture and sale of equipment may be repugnant to the 
spirit of the antitrust laws of the United States. Such a condition also intro- 
duces a problem in the complete and proper regulation of the telephone industry, 
i. e., it eliminates any possibility of the Bell telephone operating companies se- 
curing equipment covered by Bell System patents on a competitive bidding basis, 
and thereby renders impossible the securing of significant comparative prices 
upon equipment included in the rate base underlying 90 percent of the telephone 
business in the United States. 

Do you recall that statement at page 584, first paragraph ? 

Mr. Pricer. Yes; that language is in there. 

Mr. Maerz. All right, sir. 

Let me call your attention to page 588, beginning with the first full 
paragraph, and I quote, Mr. Chairman: 

Competition in the telephone manufacturing field might be desirable for sev- 
eral reasons: First, to remove control of prices from one company which oc- 
cupies a dominant position in the telephone field. Second, because of the possi- 
bility of lower prices and higher efficiency in manufacture under the stimulus 
of competitive conditions Even though the independent manufacturers were 
unable to enter bids for the entire Bell System requirements because of limited 
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productive capacity, their manufacture of certain types of equipment to identi- 
cal specifications would supply a yardstick or comparative basis for judging 
Western’s manufacturing efficiency. Third, if Bell associated companies were 
in a position to buy approved independent products there would be available to 
the operating companies apparatus and equipment of the most suitable types to 
meet their individual requirements. Fourth, an incentive would be provided to 
independent manufacturers for the development of improvements in those parts 
of the telephone field not now available to them. Many of the most important 
advances in the development of telephone apparatus and equipment in the past 
have been accomplished by independent manufacturers, and the field for pro- 
ductive application of inventive genius should be made as broad as possible. 

The effectiveness of competition among telephone manufacturers is dependent 
upon the adequacy and enforcement of laws to prevent abuses, such as price 
fixing and unfair practices. Independent companies at present would be able 
to compete with Western for only a part of its products, which might leave 
Western free to sell competitive equipment below cost and to recover the loss by 
increasing prices on noncompetitive equipment. 

The second method for the control of prices of telephone appartus and equip- 
ment is the regulation of the Western Electric Co. As the manufacturing and 
supply department of the Bell System, the Western Electric Co. occupies a monop- 
olistic position comparable to that of the American Co. and is, in effect, a depart 
ment of a public utility. Practically all of Western’s activities are devoted to 
the service of the public through the medium of the Bell operating companies. 
Regulation of Western would involve, among other things, the introduction of a 
modern and efficient cost-accounting system whereby the cost of manufacture of 
each type or class of product could be determined with reasonable accuracy. 

The Western Electric Co. now buys a small part of its requirements for Bell 
System business from independent manufacturers, the largest of such orders 
being that placed with the Automatic Electric Co. for step-by-step automatic 
equipment. The major independent telephone manufacturers, during the years 
1926 to 1984, inclusive, made approximately 10 percent of the total sales of 
telephone apparatus and equipment, of which 40 percent, or 4 percent of the total, 
were made to Western and the remainder to independent telephone companies. 
Under regulatory control the Western Electric Co. might be required to purchase 
from outside manufacturers any items or classes of equipment or material which 
it could so purchase at prices lower than its own manufacturing cost. Under 
this plan the manufacturing department of the Western Electric Co. would be 
placed in competition with independent manufacturers for a part of the asso 
ciated companies’ business. 

The chief disadvantage of control of prices through regulation of Western lies 
in the absence of incentive for operating efficiency. The requirement that West- 
ern, as the supply department and purchasing agent of the Bell System, place its 
own manufacturing department in competition with independent manufacturers 
presents a difficult problem of regulation and administration 


Is that a correct reading, Mr. Price? 

Mr. Price. Yes. As I said, this report is the raw material from 
which the people in the Department of Justice developed their com- 
plaint. 

But you will bear in mind that, after all this long discussion, the 
(Commission did not recommend taking any action whatever with re 
spect to this matter, although it had been specifically directed to in- 
vestigate such relationships ‘between communication common carriers 
and subsidiaries supplying equipment, financing, and so forth, and 
made only the recommendation with respect to the cost accounting 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2169 


of the Western Electric Co., and I think some rather vague language 
xn bout compulsory licensing under patents. 

Mr. Maerz. Well, the Federal Communications Commission does 
not have responsibility for enforcing the Sherman Act, does it? 

Mr. Price. It does not. 

Mr. Maerz. Didn’t the Commission—— 

Mr. Price. But the point is, Mr. Maletz, as we emphasized again 
and again, and it is late today and I will only refer you to our docu 
ments, Congress had made this particular problem a regulatory prob- 
lem. 

It had been before Congress in many forms for many years, and 
when the Communications Act was passed in 1934, the Commission 
was specifically directed to make an inquiry into this and report 
to Congress, not tothe Antitrust Division. 

Mr. Maerz. And the Federal— 

Mr. Price. And the result of that report is that it finds problems, 
but it finds no occasion for any recommendation for such action as 
the Antitrust Division undertook. 

Mr. Marerz. Didn’t the Commission in its summary and findings 
state that the relationship and the activities of A. T. & T. and West 
ern may be repugnant to the spirit of the antitrust laws? 

Mr. Price. May be. 

Mr. Marerz. Yes. 

Mr. Price. May be. They were not passing on the antitrust ques- 
tion. 

Mr. Materz. Right. 

Thank you. 

Mr. Hotrzman. Mr. McCulloch and gentlemen, these hearings will 
resume on Tuesday, April 15, at 10 o'clock4 in room 346, and the sub- 
committee wishes to express its thanks to you, Mr. Price, and to you, 
Mr. Cox, and you can go on your way and enjoy your holiday. 

You, Mr. Moulton, are unfortunate. The chairman wants you 
back. 

Mr. Cox. I will be back. 

Mr. HoitzmMan. We trust we have not imposed upon you. 

Mr. MoCvuttocn. Mr. Chairman, I too, would like to say that Mr. 
Price has been a most informative and cooperative and helpful wit 
ness to the committee, and we appreciate it very much. 

Mr. Price. Thank you, very much. 

May I express my appreciation for the kindness and courtesy of 
the subcommittee and its staff. It has been a very interesting ex- 
perience for me. 

(Whereupon, at 4:50 p. m., the subcommittee adjourned, to re- 
convene at 10 a. m., Tuesday, April 15, 1958, in room 346, House 
Office Building.) 
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OUTLINE 


The question for discussion: 


Whether the Government ought to insist on divesti- 
ture of Western Electric Co. in this case. 


Qur_ position: 


There should be no divestiture - no disposition of 
the case which would prevent the Bell System from 

contirming to provide technical equipment for its 

own use through its own manufacturing branch. 


Three main reasons: 


1. The anti-trust law does not require divesti- 
ture of Western. 


2. Divestiture would be directly contrary to 
the public interest, both with respect to 
the quality and cost of telephone service 
and with respect to the System's ability 
to perform the obligations which are being 
put upon it in the national defense. 


3. The claim for divestiture in this case 
deals with matters which more properly be- 
long - and have been recognized by Congress 
as belonging - in the regulatory field. 


No elaborate statement of facts at outset - because 
it will be necessary to be referring to the facts 
throughout. 


Anti-trust cases primarily fact cases - 
especially true here. 


But a few basic facts should be stated at beginning. 
Most of them you already know - but it is 
desirable to review them as a starting 
point for discussion. 
Introductory facts. 


1. Operating telephone business - Bell Systen. 


2. 
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An integrated organization, which exists for the 
purpose of furnishing telephone service, nation- 
wide in extent. 

Operations conducted by AT&T and some 20 subsidi- 
aries - the operating units together furnishing 
both local and long-distance service. 


or in shortly after invention of telephone in 
76. 


Two basic patents 1876-1894, 
Structure formed during this period - 


Subsequent growth largely to meet increas- 
ing demands for service, 


Until 1894 no other telephone companies. 


Formed subsequently - now a large number 
in operation. 


Principally in smaller communities. 
At end of 1953 telephones in service 50 million plus. 


Bell 42 million plus - 854 
Ind. 8 million mins - 154 


This business not competitive. 
Duplicating services found undesirable. 
Willis-Graham 1921. 
Interconnection. 
Business does not involve sale of equipment - ren- 
dition of service using equipment owmed and main- 
tained by the telephone company. 
Manufacture and supply - Western Electric. 
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One of the important functions of the public 
service enterprise is to provide a large and 
complex system of technical equipment. 
Alternatives: 


To go into the market and rely upon 
inéependent manufacturers. 


To provide their own productive facili- 
ties, 


Judgment of management that latter course is 
necessary. 


Reasons will be stated later--for present 
purposes ask only that you note the nature 
of the decision. 


"Productive facilities” means not merely manu- 
facture. 


Fundamental research. 
Development of equipment and systems. 


Development of manufacturing machines 
and processes. 


Manufacture. 
Western made part of System 1881-2. 


Ite functions in research, development 
and manufacture down to 1925 (also AT&T). 


Bell Laboratories 1925. 
Subsidiary of AT&T and Western. 


No change in basic relationship of 
development and manufacture. 


3. Regulation. 


Because Western is part of System its prices and 
profits are subject to regulatory scrutiny. 


In rate cases reasonableness of prices 
and profits must be shown and commissions 


3 
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have full power to make adjustments in 
@llowable rate base or operat expenses 
to correct anything found out line. 
Western's prices have no economic sig- 
nificance outside the integrated enter- 
prise except to the extent accepted by 
regulatory authorities as the basis for 
rate-making. 

4%, Outside sales. 


Have referred to Western's main function--to 
others. 


Outside sales through Graybar. 


Principally independent telephone com- 
panies, 


This market not canvassed. 


Primarily served by independent manu- 
facturers. 


Western's outside sales in recent years 
about two or three per cent. of its 
total. 

Government--variable. 

In “normal” times relatively small. 


During war up to 856 of Western's sales 
were to Government. 


In 1953--268. 


Commitments indicate larger per cent. in 
near future. 


A sis case. 


Certain points by way of analysis cought to be made at the 
outset of the discussion. 


1. Bell System as operating telephone organization 
is lewtul. 


Sise and operating organization are necessary 


a 
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for a nationwide telephone service of the 
quality and efficiency which the country re- 
quires. 


Por at least forty years the growth and develop- 
ment of the System has taken place under regula- 
tory supervision--all significant acquisitions 
approved, 


Public assurance by Attorney General when suit 
started. 


Not a case of "market control”. 


System is a large user of equipment and so in a 
sense constitutes a large market for equipment. 


It is just a play on words to say that 
such a user of equipment “controls the 
market"--it is the market. 


Like any other lawfully organized and 
operating user of equipment, has the 
right to choose its source of supply. 


The manufacturing function of the System is an- 
cillary to its main function. 


Not a case of a manufacturer controlling 
a market by controlling customers (e.g., 
Yellow Cab). 


Western is controlled by the System and 
is operated solely in the interest of 
the System. 


The System could dispose of Western to- 
morrow--and if it did would still have the 
same so-called "market control" in the 
sense that it would still have to decide 
where to buy the things it needs. 


It follows that this is a case of vertical inte- 
gration for purposes of supply. 


In such case the different units of the organiza- 
tion will normally deal with each other. 


This is not based upon--and does not give rise to 
any implication of--agreement or conspiracy. 
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Simply on the fact that the purpose of 
the integration is to enable the or- 
ganization to have its own source of 
supply. 


Hence the allegations about conspiracy 
among the different units and about some 
units being victimized by others are 
inapplicable. 


Normal expectation that different units of inte- 
grated organization will deal with each other in 
preference to outsiders. 


80 Justice artment a few years ago 
took the position that vertical integra- 
tion was illegal per se. 


This flatly rejected in Paramount and 
Columbia Steel even where capture of an 
Outiet or preemption of a segment of the 
market was a conceded purpose. 


Pacts of Paramount and Columbia Steel so dissimilar 
to our case that only bearing is to show that 
vertical integration is subject to the rule of 
reason. Its legality depends upon all the facts 

of the particular case. 


Among the facts to be examined are the 
peepsee of the integration and its 
effect. 


So we must discuss the allegations of the con- 
plaint and the facts as to the purpose and effect 
of this particular integration. 
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? 


The gist of the complaint is a charge of purpose 

to capture and preempt e sarket for telephone equip- 
went. Indeed, complaint so distorts situation as 
to make it appear, if we look alone to its alle- 
gations, that the Bell System resulted from a con- 
spirec; of american and Western to capture a market 
for telephone equipment. 


Purpose is shown by unique need of the Bell System 
for in ted research, devel nt and manufacture. 
That and the importance the integration 

to the Bell System and ite great valve to the pub- 
lic are also of great importance to application of 
rule of reason to the facts of this case, 


Because of its crucial importance we shall treat 
that subject at this point and then proceed to a 
consideration of the effect of the integration and 
the legal consequences, 


It is impertant to appreciate the significance of 
the facts we are about to atate and to understand 
that we are not seeking an exemption from the 

antitrust lews because of special circumstances, 


De not contend that vertical in ation is always 
most efficient - or that ino efficiency in 
and of itself justifies all vertical integration, 


We do say that in this case vertical integration 
ie essential to the effective carrying out of this 
particular public enterprise - and that this fact 
oO, Girectly relevant as bearing on both purpose 


t. 


Uniqueness - combination of facts. 


The Beli System's Public Undertakings 


To enable any two persons desiring to avail then- 
selves of the service, whether near or far from 
each other, to carry on &@ conversation with the same 
ease ané clarity as if both were in the same roa - 
and te do so with a minimum of delay and at the 
lowest possible cost. 
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Characteristics: 


1. 


Delicate ané exacting character. 


H y personal service - brings exact voice 
personality into the roe. 


To do this a complex wave form, translated 
from sound to current and back te sound, sust 
be transmitted by an exceedingly small asount 
of electricity 


without distortion or attenuation 
in spite of conversations on ed jacent 


circuits or outside interference (power 
lines, etc.). 





Obvidusly out ef the question to provide every 
subscriber with a direct line to every other. 


Therefore the System must provide a "nade-to~ 


order” service - in which each customer may 
call for the creation of what will be, in 
effect and for the guration of his need, 

@ private line. 


Por each such special order there must 
be imeediate assembly of all the combina- 


tions of apparatus and equipsent necessary 
te complete the interconnection. 


Speed is essential - long distance calls 
now measured in seconds. 


Must be dome at any time of day or 
night. 


Vast number of possible Gestinations: 
Some 50 millica telephones. 


Hundreds of trillions ef possible 
combinations. 

Great volume of calis: 
System handles over millica 
calls per day. 
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3. Interdependence of partes, 


&, 


Usefulness of every part of the telephone 
System Gepends on quality and compatibility 
of every other part. 


Behavior of a telephone depends on the quality 
of the one with which it is connected - 


ana behavior of both will depend on the 
characteristics of the intervening wires, 
cables, microwave relays, and eritchboards, 


All parts of each eentral office must werk 
together - 


and every switchboard sust work with 
every other one 


0146 with new 
Philadelphia example - 90 other offices. 
Entire plant is one system - 


and provision of such a plant is not 
a mere matter of going out and buying 
seme equipment - 


it is an intricate job of systems 
engineering 


Complexity, 


Complexity of the technical plant is almost 
beyond the understanding of a mere lawyer, 


Mot merely that individual pieces of 
epparetus are complex, and some of then 
are marvelously so 


but that the whole te - which 
necessarily is 8 single great machine - 
ie en assembly of a great variety of 
technical equipment - 


Por @ local call between adjacent areas - 
several hundred apparatus units - thousands 
of electrical contacts. 
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For a thousand mile toll line circuit, 
figures much higher - up to 50,000 
separate apparatus units and 100,000 
electrical wiring connections in the 
case of coaxial cable. 


Over 20,000 types of apparatus are used 
by the Bell System 


about 150,000 different types 
of piece parts. 


Some in great quantity, some in very aall. 
tion by customer 


Ané yet this whole plant must be so perfected 
and coordinated that it can be = in charge 
ef the customer to be operated by him so 
easily that a child can learn to do it. 


(Here turn to some economic facts] 
rease osts re t ° ° 


Unlike a mass-produced manufactured product 
an increased demand for telephone service does 
not result in ability to reduce the cost per 
unit of service. 


bvery new telephone must be capable of being 
connected with every other. This means that 
increased demand for telephones means demand 
for increased switching facilities. 


Result - other things being equal, an 
increase in the number of telephones 

in a given area increases the cost per 
telephone of giving service in that area. 


Thus, in an expanding economy - and particularly 
in a period of dynamic expansion like the post- 
war - most intense effort is necessary to reduce 
costs and to combat natural tendency for costs 
to increase even in absence of inflation. 


Must be constant drive to develop and 
produce new equipment which will do the 
jod more economically. 


10 
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and low 






Customer buys nothing but service and System 
hae full responsibility as to the life of the 
equipment and the expense of repair and 
replacement. 


Hence first cost is not of as great importance 
as in the case of a business which is selling 
things. 


Total cost during entire useful life 
of equipment is what counts. 


Reliability and long life with minigum repair 
and maintenance are of first economic importance 
as well as vital to quality of service. 


Production for Bell System is production for 
use, not for sale. 


Volatilit d . 


Demand for service varies widely with economic 
conditions and System has legal obligation to 
prepare itself to fulfill demands to the extent 
reasonably possible. This means that plans and 
facilities for increased production must be 
made ready before it is possible to plan actual 
orders. 


And at times when there can be no 
assurance of continuity of demand at 
high level. 


Advanced scientific nature of the undertaking. 


Advances are not made in telephony primrily 
through increasing efficiency in application 
of known principles as in many manufacturing 
businesses. 


System has been able to keep up with the demands 
for service and to do so without increasing 
rates nearly as much as prices generally have 
increased only by striving for new scientific 
discoveries which will make it possible to do 


11 
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10. 


things which could not be done before. 


This does not mean that all new dis- 
coveries must come from the telephone 
laboratory, but thet every new frontier 
of kmowledge must be attacked from the 
point of view of the telephone system. 


Examples: 


Electronic tubes - made possible 
transcontinental telephony. 


Carrier principle and coaxial cable - 
making possible creation of many paths 
where only one was possible before use 
of higher radio frequencies - making 
possible supplement to wire facilities. 


Such work is necessary not only to insure 
advances in art but also to prevent System 
from being blocked by patents of others. 


Importance of new and improved equipment. 


Follows that to high degree; whoever mamfactures 
Bell System equipment is constantly engaged in 
developing methods and processes for new kinds 
of equipment never made before - and manufactur- 
ing such equipment. 


And at the same time phasing out 
production of equipment which new 
developments have made obsolete. This 
phasing must be gradual, particularly 

with respect to repair and replacement 
parts because of the economic impossibility 
of scrapping existing plant when new 
developments are made. 


There is very little which is a staple product 
unchanged from year to year for which there is 
a stable demand; in short, never simply a 
manuracturing problem - continuous change 
requires continuing collaboration and 
adaptation. 
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Tailor-made: 


ll. 


12. 


Heed for standardisation. 


Ma tude and rapid owth of the underta ° 


Statistics. 


Thus, problems of equipping and operating 
the plant as one vast interconnected system 
are not camparable with those of small 
independent telephone companies - or those 
of most of the major countries of the world. 


Particularly true because Bell System 
inventions have been made available to 
others. 


So the problems of independent and foreign 
companies are not only different in scope 
from those of the Bell System but also 
different from what they would have been if 
there never had been an organization like the 
Bell System to lead the way. 
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Ypdquenesa- 


Conclusions to be drawn - unique neea for integrated 
manufacturing brench. 


Keyuirements oan oniy be fulfilled by a single aanufacturer 
whioh by reason of common ownership is subservient to the 
service organisation unm exicts solely to help meet the 
objectives of thet organisation. 


dot by manufsoturer whose prigary purpose is to sell 
goods at a profit. 


de § OO4 g e 


Comlaint coea not seek civorcement of 
Laboretorie. = but the point is still of 
first importance. 


Fundementesl research aith telephone problems 
in mind and reseerch and development are the 
life blood of progress in tdephony. 


dell system leace the world int dis respect - 
because it coes mt rely on others to do 
the necesssry research. 


Ho single outside manufacturer, let alone a 
number of competing manufecturers,would have 
either the mowledge of operating probleus 
or the financiel incentive to do the sork 
wiich experience h:e proved to ve essentisl. 


If outeiace manufacturers did carry on 
successful research, they would be ina 
position either to block the i wtem's 
progress or render it uneconomical ly 


expensive. 
2. Mupufagture and reseapch cannot be divorced. 
As stated; 


Nesavarch muet be in the interest of ths 
telephone systea. 


Must produce new and iuproved equipment shich 


will be reliable and will operete with equipasnt 
already in service. 


14 
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Which will have low overall cost during 
useful life, including first cost, cost of 
operation, maintenance and repair. 


Will not enumerate ways in which units collaborate 
to produce this result. 


No part of the collaboration more essential than 
that between the research and manufacturing branches. 


Research people must deal with manufacturing people 
in ways which would not be possible with outsiders 
beginning at arm's-length. 


And manufacturing branch must deal with 
research branch in ways which any outside 
manufacturer would probably regard as 
uneconomic and contrary to their interests. 


Examples: 


(a) 


Necessity of bringing manufacturer in at 
an early stage of equipment design. 


Major developments extend over years. 


In course of development vital question 
is whether equipment or components can be 
manufactured satisfactorily and economically. 


Manufacturer must be consulted while design 
is in fluid stage in order to determine 
whether design permits economic manufacture 
by conventional methods. 


Sometimes such collaboration is necessary 
because economical manufacture possible 
only if new manufacturing machines or 
processes can be developed. 


To inwite outside manufacturers into collabora- 
tion at this stage - sometimes years before 
equipment goes into production - impossible. 


Would give outsider access to inventions 
before reaching stage of patentability 

and perhaps enable him to make inventions 
which could block use of the development. 


15 
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(d) 


If ea eingle manufecturer were chosen for 
collaboration, dcvelopm at would be geared to 
his facilities, m:chines and processes and he 
would be given inside track long before 
specific:tions could be sritten and prices 
agreed upon. 


If competition between amnufacturers wes envisioned, 
development would have to proceed without collabora- 
tion at this stage - without mowledge of what 
facilities and processes would be used - hence 
without knowledge as to whether the component 

being developed would be more reliable and more 
economical than its predecessor. 


Example: 6500-Type “et. 


~ubstantiel engineering changes frequently 
have to be made in newly developed equi pment 
when it is slready in partial or total production. 


ometimes because time pressure causes 
equi paet to be put into production before 
theroughly shaken down. 


Sometimes because production quantities 
are manufactured for condusting field trials. 


Unless outside manufacturer had oc ontrsct for 
ultimate production, he obviously would not tool up 
and start producing. 

If he dic heave such @ contract, egain 

the System would be at his meroy - he 

would not make necessary changes without 

renegotiating price. 


At beat, this would result in delay end 
red tape. 


At worst, would result in excessive prices. 


bxample - 50. -Type Jet. 


16 
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(oc) 


(a) 


4he problem of motivation. 


Purpose of research and development is to 
develop equipment «hich .111 replace and 
render obsolete equipment currently being 
made. 


Menufacture hes substantial investment in 
facilities and eguipment for the old item 

eam an interest in selling ite® a setiafactory 
price. 


Independent manufacturer could not be 
expected to give same whole-hearted 
cooperation developing new machines 
and methods of menufecture and rushing 
into produotion of new equipment. 


Moreover, System's main objective is not merely 
low first cost but also low overall cost 
throughout useful life. 


ie extent successful, this reduces 
mnufacturer's proapect of replacement 
business. 


Vacuum tube example. 


Another point is that ultimate objective 
Oi veliability end long trouble-fee life 
cannot be written into any s.t of 
specifications. 


In short, the proper objective of an outside 
manmufacturer - to fulfill his contracts and 
still make as large a profit as poss:ole - 
is basically inconsistent with Nestern's 
fundamental objective. 


Small runners. 


Lxamples: 


17 
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(e)  werly preeise controls. 


Because of exacting character of telephonic 
requirements, “astern has to undertake 
dimens'onal controls and controls of 
manurecturing processes wich ordinary 
manufacturers would regard «s overly 
precise and wale not submit to. 





Apart from necesaity for colle oration between 
research anc manufecturing - sesteurn avs umes 
risks which no indepenient manufacturer could be 
expected to sssume. 


(a) Commences production in advance of orders 
on basis of anticipated requirements. 


No as;urance that orders will materialise 
amd no redress if they do not. 


(>) Sxpands capacity to meet anticipated peak 
deme nds. 


Wo assurance that demands will materialise. 


Pull anticipation thet such peaks may be 
of brief duration ani hence my not produce 
sufficient profite. 


Mote that under present arrangement the cost of this 
aubservience to System's needs does not come out of 
rete payers. “estern's costs are of significance 

to customers only to extent thet equipment for which 
these costes were incurred gets into operating plant. 


The foregoing consicerations woulda apply even in 
case of single outsice manufacturer who had 
assurances of eli Syutem business. 


ould apply even more conclusively in case 
of competing outside manufecturerse, no one 
of wnich could have as:urance of business 
beyond particular order from rhich being 
asked to bid. 
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5. 


(o) 


&, 


If ‘ester divoreed and left intact, system 
would be over the barrel. 


If 


so regulatory supervision of proiits. 
veller's carket. 

Wothing to inhioit it fram monopolising 
the indepeadent telepione amrket as wll 
as the Bell market. 


estern divorced and split up, result 


wouls be equally bad. 


Agsin no regulatory supervision of 
profite. 


If no incresse in aggregate capacity, 
Bell >ysetes wuld have to take entire 
oapacity of all parte and there would 
be no real competition. 


If thers was increase in aggregate 
capacity to provide real coupetition, 
this would reyuire substantial and 
uneconoale investaent weiich woula have 
to ve reilected in prices paid. 


n . 


If me competition «s to design (either single 
« Mer for each item or group «ll working to 

identical speciiicatiuonse uy in .ngland), som 
degree of standardization might be maintained. 


out if compleint's basic objective achieved 
and manufacturers competed as to design as 


well a. 


price, standurcization soula be 


impossible. 


19 











CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2189 


- eo » div e 
v s 0) °o . 
Business of Bel: System non-competitive. 


Most important single fect of this case - indeed 
convrolling fect of case - is that the business 
of the Bell .ystem is non-competitive and fully 
regulated. 


Furnishing of telephone service recognised as 
natural monopoly. Ho competition with independent 
telephone companies - bell interconnects with 
nearly all of tnes. 


Thus there is no question of integration 
creating monopoly power over telephone business. 


Mor does Bell system solicit, or otherwise 
compete for, the equipment business of the 
independent telephone companies. It does 
endeavor to supoly such needs as can't be 
filled elsewhere. 


If there is power to take over the equipment 
busines: of the independent telephone companies, 
it is clear, from performance over many years, 
that there is no attempt or intent to exercise 
eswh power. 


Bffect on potential suppliers to the Bell Systea. 


Verticel integration always deprives outside 
manufecturers of the opportunity to sell to 
the integrated enterprise, except to the ex- 
tent that the enterprise chooses to buy from thea. 


Can thet be a restraint of trede? No decisions 
remotely supporting such a doctrine. Logical 
analysis does not support it. 


If the Lepartaent seeks to ovtein such a decision 
merely because of the large purchasing power of the 
integrated organisation which has chosen to supply 

its own needs rather than go into the mrket, it will 
be seeking to condemm bigness as such in an industry 
where bigness has been recognized to be essential. 


80 
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Moreover, even if it could under any ciroum- 
stances be considered a restraint of trede 
for an organisation to choose to make its 
own rather than to go into the mrket, such 
“restraint” is reasonable in this case for 
following reasons: 


(1) Unique need for integration. 


(11) Industry founded by the enterprise 


wnioh hac been vertically integrated 
from beginning. 


(441) Beeause of publie service char- 


acter of industry, there is constant 
surveillance and opportunity to 
enforce national policy cireotly. 


E&feet on customers of the integrated enterprise - 
the telephone users. 


(a) 


(b) 


Min thrust of compleint. 

that said about tho necessity ror integration 
shows that welfare of telephone use: is ad- 
vanced by the integration and sould be 
Gisastrously aifectedc by disintegration. 


Compleint repeats sale charges fully examined 
FCC inveatigation = out of date. 


Moreover telephone user protected by r-«gulation. 


vestern's prices and profits repulated solely 
because it ie affiliated with the Systen. 


Jerutiny in rate ouses. 
Recent development of NAKUC-FCC Cocmulttee. 
‘eope amc mature of their study. 


Complxint's charges that regulation 
inefiective out of cute. 


21 
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If national power to be exercised to force a change 
in Bell cys tem'’s equipment arrangements should be 
Congreasione] decision. 


Matter of gravest nmationsl ieportence,. 

At the very beat mandete of Sherman Act 
confused and unoertein as applied to such 
@ case. 


Congress has recognized issue as ons for regulatory 
polioy. 


Legislative nistory of ‘ection 215(s). 
FCC investigation. 


Conclusion. 
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BALLANTINE, BUSHBY, PALMER & Woop, 
New York, November 12, 1954. 
Epwarp A. Foote, Esq., 
Antitrust Division, Department of Justice, 
Washington, D.C. 


Dear NED: In accordance with our recent conversations, I enclose factual 
material on the regulatory problem. I think it covers the salient points in which 
you will be interested and gives you all the references you will need to the source 
material. 

This material does not deal at all with the impact of regulation by the State 
commissions on the Bell System-Western Electric relationship either by way of 
inquiries in rate cases into the reasonableness of Western’s prices and profits or 
otherwise. We have a great deal of material on this, however, if you want it 
Also please let me know if you would like any more copies of the enclosed or if 
you want something more or different on the subject. 

Best regards, 

Sincerely, 


NOVEMBER 12, 1854 


FACTUAL MATERIAL ON (A) RECOGNITION BY CONGRESS AND THE FCC THaT THE 
BELL-WESTERN RELATIONSHIP IS A REGULATORY PROBLEM, AND (B) CONTINUOUS 
EXERCISE OF FEDERAL REGULATORY SUPERVISION OVER IT 


1. SECTION 215 (A) OF THE FEDERAL COMMUNICATIONS ACT 


As is apparent from the legislative history of this provision, it was drafted 
with Western specifically in mind, although it is not limited to Western in its 
terms. 

Section 215 (a) provides in full as follows: 

"Sec. 215. (a) The Commission shall examine into transactions entered into 
by any common carrier which relate to the furnishing of equipment, supplies, 
research, services, finances, credit, or personnel to such carrier and/or which inay 
affect the charges made or to be made and/or the services rendered or to be 
rendered by such carrier, in wire or radio communication subject to this Act, and 
shall report to the Congress whether any such transactions have affected or 
are likely to affect adversely the ability of the carrier to render adequate service 
to the public, or may result in any undue or unreasonable increase in charges 
or in the maintenance of undue or unreasonable charges for such service; and 
in order to fully examine into such transactions the Commission shall have access 
to and the right of inspection and examination of all accounts, records, and 
memoranda, including all documents, papers, and correspondence now or here 
after existing, of persons furnishing such equipment, supplies, research, ser 
ices, finances, credit or personnel. The Commission shall include in its report 
its recommendations for necessary legislation in connection with such trans 
actions, and shall report specifically whether in its opinion legislation should 
be enacted (1) authorizing the Commission to declare any such transactions 
void or to permit such transactions to be carried out subject to such modifica 
tion of their terms and conditions as the Commisston shall deem desirable in 
the public interest; and/or (2) subjecting such transactions to the approval of 
the Commission where the person furnishing or seeking to furnish the equip 
ment, supplies, research, services, finances, credit, or personnel is a person di 
rectly or indirectly controlling or controlled by, or under direct or indirect com 
mon control with, such carrier; and/or (3) authorizing the Commission to re 
quire that all or any transactions of carriers involving the furnishing of equip 
ment, supplies, research, services, finances, credit, or personnel to such carrier 
be upon competitive bids on such terms and conditions and subject to such 
regulations as it shall prescribe as necessary in the public interest.” 

In the 1920's, there were several resolutions introduced in the Senate and the 
House providing for an investigation of the A. T. & T.-Western relations. There 
was little or no discussion of these resolutions, and apparently no action was 
taken thereon. The first concrete result in Congress of the sentiment indicated 
in these resolutions appears to be S. 6, introduced in April 1929, 71st Cong., 
lst sess. by Senator Couzens of Michigan, then chairman of the Senate Commit 
tee on Interstate Commerce. This bill, in general, similar to the Communica 
tions Act of 1934. There was, however, no provision in S. 6 like section 215 (a) 
of the Communications Act. 
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Hearings were held by the Senate Interstate Commerce Committee on 8S. 6 
in May and June 1929, and December 1929, to February 1930. At these hear- 
ings, the issue of Western’s prices and profits was brought to the committee’s 
attention through letters and testimony by representaives of California mu- 
nicipalities, with reference to specific telephone rate cases in California.’ 

Mr. Gifford testified at the hearings on S. 6 a few days after the above Cali- 
fornia testimony. He was questioned closely as to Western’s relations with the 
sell operating companies.’ 

Although revised drafts of S. 6 were made after the hearings, in the form of 
“committee prints” of the bill, S. 6 was not reported on by the Senate commit- 
tee. None of the “committee prints’’ available contains any provision like sec- 
tion 215 (a) of the Communications Act. 

In 1932, by House Resolution 59, 72d Cong., Ist sess., the House Committee on 
Interstate and Foreign Commerce was authorized to investigate public utility 
holding companies. The continuance of this investigation was authorized the 
following year (1933) by House Joint Resolution 572, 72d Cong., 2d sess. This 
investigation, which is sometimes referred to as the Splawn investigation 
because Mr. Walter Splawn was special counsel in charge of the study, was ap- 
parently conducted by the use of extensive questionnaires addressed to the 
companies. The Splawn reports dealing with Bell System companies were 
issued in 1934, about the time the bills which became the Communications Act 
of 1934 were under consideration in Congress. Although these reports con- 
tained much information about Western, the principal recommendation having 
any relation to Western appears to be one that the first step to be taken in the 
direction of the effective regulation of communications companies is a thorough 
and detailed study of the big companies and their subsidiaries.‘ 

On January 23, 1934, the President transmitted to the Chairman of the Sen- 
ate Interstate Commerce Committee a report of that same date from the Secre- 
tary of Commerce, setting forth the results of a study of communicaions by a 
Governmen interdepartmental committee. There was no specific proposal in this 
report regarding the regulation of Western, although there was some discus- 
sion of telephone regulation. 

On February 27, 1934, the bill which eventually became the Communications 
Act of 1984 was introduced in Congress; in the Senate (S. 2910) by Senator 
Clarence C. Dill of Washington, chairman of the Senate Interstate Commerce 
Committee, and in the House (H. R. 8301) by Congressman Sam Rayburn, 
chairman of the House Committee on Interstate and Foreign Commerce. Sec- 
tion 215 of this bill as introduced read as follows: 

“Sec. 215 (a) The Commission may examine into transactions heretofore or 
hereafter entered into by any common carrier which relate to the furnishing of 
equipment, supplies, research, services, finances, credit, or personnel to such 
carrier and/or which may affect the charges made or to be made and/or the 
service rendered or to be rendered by such carrier in wire or radio communica- 
tion subject to this act. When the Commission finds, after full opportunity 
for hearing, that any such transaction has affected or is likely to affect adversely 
the ability of the carrier to render adequate service of such character to the 
public, or may result in an undue or unreasonable increase in charges or in the 
maintenance of undue or unreasonable charges for such service, the Commission 
shall, by order, declare such transaction void, or authorize such transaction to 
be carried out subject to such modification of its terms and conditions as it shall 
deem desirable in the public interest. 

“(b) Where the person furnishing or seeking to furnish the equipment, sup- 
plies, research, services, finances, credit, or personnel is a parent or subsidiary 
of or person affiliated with such carrier, no such transaction shall be entered 
into, after the organization of the Commission, except with the approval of 
the Commission. The Commission shall, by order, after full opportunity for 
hearing, grant or withhold its approval, or condition its approval upon such 
modification of the terms of the transaction, as it shall deem necessary in the 
public interest. 

' Hearings on S. 6, January 27, 1930, pp. 1935-1964. 

2 See, for example, hearings on S. 6, January 30, 1930, pp. 1990—1996. 

*See testimony by Dr. Irvin Stewart at the hearings before the House Committee on 
nee and Foreign Commerce on H. R. 8301, 73d Cong., 2d sess., April 10, 1934, 
pp. 


‘Preliminary Report on Communication Companies, H. Res. 59 and H. J. Res. 572 
(1934), p. xxx. 
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“(c) The Commission may require that all or any transactions of carriers 
involving the furnishing of equipment, supplies, research, services, finances, 
credit, or personnel to such carrier be upon competitive bids on such terms 
and conditions and subject to such regulations as it shall prescribe as necessary 
in the public interest.” 

The Senate committee’s hearings on S. 2910 were held in March 1934. At 
the hearings, Mr. Gifford excepted to section 215 as being a proposal for the 
usurpation of the functions of management by public authority ;° “that all you 
need to do is to give them (the Commission) power to investigate and get all 
the facts, and if you pay too much, they can just say they will not allow this 
in your operating expenses and reduce your rates.” ° 

Mr. Andrew R. McDonald, first vice president and chairman of the executive 
committee of the NARUC, appearing on behalf of that association, submitted a 
statement at the hearings in which it was observed, among other things, that 
“if a Federal agency were empowered to investigate and determine the facts 
relating to the Western Electric Co. and report those facts to the State com- 
missions, the latter would be materially aided.” * 

On April 4, 1934, Senator Dill introduced S. 3285, a revision of 8S. 2910, in 
the Senate. In this bill, a new section 215 (a) replaced the entire section 215 
in S. 2910. This new section 215 (a) was like the section 215 (a) in the Com- 
munications Act except that it did not have the provision at the end of the 
first sentence giving the Commission access to and the right of inspection and 
examination of the accounts and records of persons furnishing equipment, sup- 
plies, etc., to common carriers. 

The House Committee hearings on H. R. 8301 were held on April 10, 1934. 
Although S. 3285 had already been introduced in the Senate (on April 4, 1934), 
the House hearings were directed to H. R. 8301. Mr. Gifford again attacked 
section 215 on the same grounds as in his Senate testimony.* Mr. McDonald 
appeared before the House Committee to make the same statement on behalf 
of the NARUC as he had submitted to the Senate Committee. Mr. John E. 
Benton, general solicitor of the NARUC, also noted before the House Committee 
the desire of the State commissions that there exist a national regulatory 
agency which could find and make public the facts as to the cost to operating 
companies of the services and equipment supplied by holding and affiliated 
companies, such as A. T. & T. or Western.” 

On April 19, 1934, the Senate Interstate Commerce Committee, on the basis 
of the hearings on S. 2910, reported out S. 3285 (Rept. No. 781, 73d Cong., 2d 
sess.). As so reported, section 215 (a) was the same as in S. 3285 as originally 
introduced (see supra, pp. 6-7). In its report, the Senate Committee commented 
on section 215 as follows (p. 2) : 

“Under existing provisions of the Interstate Commerce Act the resultation of 
the telephone monopoly has been practically nil. This vast monopoly which 
so immediately serves the needs of the people in their daily and social life 
must be effectively regulated. No Government organization can provide such 
regulation without a full knowledge of the contractual relations between the 
parent, subsidiary, and affiliated corporations engaged in the telephone, tele- 
graph, and cable business. 

“It may be found necessary to give the Commission power to void or modify 
the contracts between these corporations. For these reasons section 215 of the 
bill specifically directs the Commission to investigate and report its recom- 
mendations to Congress on this subject * * *” 

3285 was debated in the Senate on May 15, 1934. In the course of the de- 
bate, Chairman Dill of the Senate Interstate Commerce Committee commented 
regarding section 215 (a) as follows (78 Cong. Rec. 8824) : 

“Section 215 is the investigation section; and I desire to say something 
about that. 

“When the bill was originally introduced we provided that the commission 
should have control over what are known as ‘interservice contracts’ between 
the parent and the subsidiary company. The language was quite broad. Mr. 
Gifford, of the telephone company, was insistent that it would wreck the tele- 


5 Hearings on 8S. 2910, pp. 78—84. 
° Hearings on 8. 2910, p. 83. 

’ Hearings on S. 2910. p. 156. 
* Hearings on H. R. 8301, pp. 176-184. 
® Hearings on H. R. 8301, pp. 131-134. 
” Hearings on H. R. 8301, p. 135. 
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phone company’s business and make it impossible for the company to do business, 
and painted a very black picture. 

“In light of the fact that it was an entirely new power, the committee struck 
out that provision and substituted, instead, a direction to the commission to 
make a study of these interservice contracts, and report to Congress regarding 
them, and to recommend to Congress whether there should be legislation con- 
trolling the contracts between the parent and its subsidiaries and affiliates. 

“I think it is generally well known by those who know anything about the 
setup of the telephone monopoly, that under the present arrangement the parent 
telephone company, the American Telephone & Telegraph, not only owns the 
operating companies in the principal cities in the United States—I understand 
there are some 71 companies—but it owns the manufacturing company, the 
Western Electric, which supplies the operating companies with the equipment 
of the telephone business, and there is no competitive bidding on the part of 
those who would sell equipment to the operating companies. 

“Charges have been made—and they have been quite free and quite broad— 
that there is a tremendous spread of profit between the cost to the Western 
Electric of manufacturing the equipment and the prices paid by the operating 
companies which buy the equipment from Western Electric, the result being not 
only that there is an enormous profit on the operating equipment but the in- 
vestment of the operating companies in equipment becomes part of the rate 
base in the various States, upon which the subscribers must pay a sufficient 
amount to give a return of a reasonable percentage. 

“How much of these charges are true I cannot say, but it seemed to the com- 
mittee that it was highly desirable that the Commission should investigate that 
whole situation and report back to Congress as to whether or not the Commission 
should be given authority to control such contracts and to control competitive 
bidding. 

“It is a policy which has developed not only in the telephone business, but 
we are all familiar with the way it has worked with all corporations which own 
subsidiaries and affiliates. Particularly is that true in the power business, 
where they build bridges, dams, and plants through the means of subsidiaries, and 
pad the costs of the projects.” 

After Senator Dill concluded his above statement, the following colloquy 
occurred between him and Senator Black (78 Cong. Rec. 8824) : 

“Mr. Brack. Looking at section 215, which the Senator was just discussing, 
does the Senator construe that section as giving authority to the Commission 
to investigate the profits, for instance, of the company which supplies the equip- 
ment? 

“Mr. Dit_. That is the intent. It may be that it is not broad enough. If 
the Senator thinks the language needs broadening, I should be very glad to 
have him suggest an amendment. The intent is to give the Commission power 
to find all the facts and report back to the Congress as to whether the Commission 
should be given power to control the contracts. 

“Mr. Biack. I assumed that was the intent, and I doubt whether the language 
is broad enough. 

“Mr. Dit. I shall be very glad to have the Senator offer an amendment, if 
he thinks it is not sufficiently broad, and I will be glad to consider it.” 

During the subsequent debate on S. 3285, Senator Dill offered an amendment 
to section 215 (a) on behalf of Senator Black, stating he (Dill) had no objec- 
tion to it. This amendment, which was agreed to without discussion, consisted 
of the addition of the text which appears at the end of the first sentence of 
Section 215 (a), after the last semicolon in that sentence, giving the FCC ac- 
cess to and the right of inspection and examination of all accounts, etc., of 
persons furnishing equipment, etc. (78 Cong. Rec. 8851.) 

S. 3285 passed the Senate on May 15, 1934. As thus passed, section 215 (a) 
was identical with section 215 (a) in the Communications Act. 

S.3285 as passed by the Senate was referred to the House Interstate and 
Foreign Commerce Committee on May 21, 19384. This committee, referring, 
among other things, to the hearings on H. R. 8301, reported out S. 3285 on June 1, 


11 The text of the Black amendment as reported in the Congressional Record read in part: 

“* * * the Commission shall have access to and the right of inspection of all ac- 
counts * * %," 

There was apparently a typographical omission of the words ‘and examination” after 
“inspection,” because the official text of S. 3285 as received by the House from the Senate 
contained those words. 
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1934, with certain amendments (Rept. No. 1850, 73d Cong., 2d sess.). Section 
215 was noted in the committee’s report only by way of brief summary (p. 3). 
Chairman Rayburn discussed S. 3285 in the House on June 2, 1934. Regard- 
ing section 215 (a) he made the following statement (78 Cong. Rec. 10314) : 
“Section 215 directs the Commission to make three separate studies and to 
report its findings to Congress, with recommendations for any additional legis- 
lation which may be found to be needed. 

“First, paragraph (a) directs an examination into transactions relating to 
the furnishing of equipment, supplies, research, services, finances, credit, or 
personnel which may affect charges or services. It is designed particularly to 
develop the facts with respect to intercompany transactions and to the rela- 
tion of holding companies to operating companies. State regulation of com- 
munication companies has been greatly handicapped because the State com- 
missions have been unable to get information of the type which the Commission 
is here directed to obtain.” 

S. 3285 passed the House on June 2, 1934. 

In view of differences in the respective House and Senate versions of S 
3285, the bill went to conference, where the differences were resolved, and S 
3285 as thus agreed to was passed in both Houses and became law on June 19, 
1934. There appears to be nothing in these further proceedings regarding 
section 215 (a). 


2. FCC ACTION UNDER SECTION 215 (A)——THE TELEPHONE [NVESTIGATION 


The FCC originally organized itself into divisions, one of which was the 
telephone division (1 FCC 3 (1934)). This division, by its order No. 11, 
adopted November 14, 1934, ordered an investigation into the matters covered 
by section 215 (a) of the Communications Act, among other things (1 FCC 
54; FCC report on telephone investigation (1939), appendix 2). As of that 
same date, the telephone division issued a statement in connection with its 
order No. 11 with respect to the investigation to be conducted thereunder. In 
this statement, the division announced that the program included a general 
inquiry into Western's contracts with A. T. & T. and the associated Bell 
companies. 

Soon thereafter, however, Congress passed Public Resolution No. 8 (74th 
Cong.), a joint resolution of both Houses, approved by the President March 15, 
1935, which provided for the special telephone investigation (FCC report on tele- 
phone investigation (1939), appendix 1). The resolution was sufficiently broad to 
cover the matters referred to in section 215 (a) of the Communications Act. 
It was also provided in section 4 of the resolution that the FCC’s inquiry 
under its telephone division order No. 11 and accompanying statement of No- 
vember 14, 1934, could be consolidated with the investigation under the resolu- 
tion “in the manner and to the extent deemed desirable by the Commission.” 

In Commissioner Walker’s report on the telephone investigation (1938). it 
was noted (p. x): 

“The act creating the Commission directed it to investigate and report to 
Congress on certain matters, relating to transactions of common carriers in 
communications which affected adversely the ability of the carriers to render 
adequate service to the public, or which might result in undue or unreasonable 
charges for service. (Citing Communications Act, secs, 215 and 220, and tele- 
phone division order No. 11.) These matters were covered generally by the 
instant investigation.” 

The telephone investigation extended from 1935 to 1938 Commissioner 
Walker's report to the FCC was submitted in February 1988, and the FCC's 
report to Congress on the investigation was submitted in June 1939. The in- 
vestigation was entirely ex parte in nature, the Bell companies not being 
allowed to present direct testimony or to examine witnesses presented by the 
Commission’s staff.” 

In the investigation, a thoroughgoing, critical study was made of Western's 
prices, profits, costs and operating practices. The nature and scope of the 
inguiry are indicated by chapters 9, 10, 18 and 19 of the Walker report. 

At the time Commissioner Walker and the FCC submitted their reports on 
the investigation, as at the present, the Communications Act contained the broad 
regulatory provisions to which reference has previously been made. 


2 Walker report, pp. xi-xii: FCC report. pp. xvii—xix 
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In his report, Commissioner Walker recommended (Report, p. 702) that the 
Communications Act be amended so as to permit regulation of Western by the 
FCC as a public utility, or, as otherwise stated (Report, p. 712), that the FCC 
should be given jurisdiction and authority to regulate the costs and prices of 
telephone apparatus and equipment. 

However, in the subsequent unanimous report of the entire Commission (in- 
cluding Commissioner Walker) on the investigation, it was stated (p. 587) : 

“Two methods of regulating or controlling prices of telephone apparatus and 
equipment appear to warrant consideration. First, the establishment of com- 
petition among telephone manufacturers on those items or classes of product 
which independent telephone manufacturers are able to produce for the use 
of Bell System companies; and second, regulation of the Western Electric Co., 
with provision for determination of its valid and reasonable manufacturing 
costs, including a fair profit, and their effect, in order that proper costs may 
be available for use in determining reasonable rates.” 

After considering the first of the two above-stated methods, the Commission 
concluded (p. 588) : 

“The effectiveness of competition among telephone manufacturers is dependent 
upon the adequacy and enforcement of laws to prevent abuses, such as price 
fixing and unfair practices. Independent companies at present would be able 
to compete with Western for only a part of its products, which might leave 
Western free to sell competitive equipment below cost and to recover the loss 
by increasing prices on noncompetitive equipment.” 

In discussing the second of the above methods, the Commission observed, 
among other things, that (p. 589) : 

“Under regulatory control the Western Electric Co. might be required to 
purchase from outside manufacturers any items or Classes of equipment or 
material which it could so purchase at prices lower than its own manufacturing 
cost. Under this plan the manufacturing department of the Western Electric 
(‘o. would be placed in competition with independent manufacturers for a part 
of the associated companies’ business.”’ 

The Commission concluded as to the second method as follows (p. 589) : 

“The chief disadvantage of control of prices through regulation of Western 
lies in the absence of incentive for operating efficiency. The requirement that 
Western, as the supply department and purchasing agent of the Bell System, 
place its own manufacturing department in competition with independent manu- 
facturers present a difficult problem of regulation and administration.” 

Significantly, neither of the above two methods was included in the Com- 
mission’s recommendations for legislation. 

The Commission prefaced its legislative recommendations with the following 
remarks regarding the matter of Western's prices ( pp. 600-601) : 

“* * * Among the more important of the issues thus to be faced in connection 
with active and positive telephone regulation may be mentioned the problem 
of developing an effective method of determining the reasonableness of the costs 
and prices of telephone apparatus, equipment, and supplies whenever the manu- 
facturer or supplier and the operating company are under common control or 
ownership. * * * 

“Examination of the Communications Act of 1934, in the light of the issues 
thus presented, as well as of the other problems discussed in the foregoing 
report, discloses that a general framework of statutory authority has been 
provided for the regulatory efforts of this Commission in the telephone field. 
This does not mean that additional or amendatory legislation will not be re 
quired, in order, as the need arises, to expand and clarify the authority vested 
in this body 

“It is at this time deemed necessary and desirable to recommend the following 
amendments to the act in question : 

“First, specifically to authorize this Commission to prescribe basic cost- 
accounting methods to be followed by manufacturing companies under contract 
with operating telephone companies for the general supplying of materials or 
equipment, and by manufacturing companies subsidiary to or affiliated with 
operating telephone companies through corporate structure.” * 

Thus, after its most intensive investigation, the Commission considered that the 
only additional statutory authority it needed with respect to the matter of 


18 The only other legislative recommendation of the FCC which might affect Western was 
the eighth one; that the FCC should be empowered to order the licensing of communica 
tions patents under certain conditions (FCC report, p. 601) 
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Western’s prices was the authority to prescribe basic cost-accounting methods to 
be followed by Western. That the Commission did not consider even this re- 
quested additional authority to be of great importance is indicated by the 
following remarks of the Commission as it ended its report (p. 602) : 

“With the minor exceptions already noted, this Commission is deemed now to 
be possessed of inclusive statutory authority and, as a direct result of the tele- 
phone investigation, to be provided with basic data sufficient to serve as a firm 
foundation for the inauguration and development of continuous and efficient 
administrative processes in this highly technical field of governmental effort.” 
{Emphasis supplied. } 

To date, there has been no Federal legislation carrying out the above recom- 
mendation as to regulation of cost-accounting methods; in fact, Congress has 
adopted no amendment to the original Communications Act of 1934 which was 
concerned with Western. 


3. JOINT FCC-NARUC STUDIES 


In addition to the specific rate case regulation of the matter of Western's 
prices and profits, there is a continuing regulatory study and review of 
Western’s operations, prices and profits being conducted on a joint basis by the 
FCC and the NARUC. 

The conception of such a joint study dates back to 1941. In the spring of 
that year, when the FCC announced the settlement of a rate reduction proceed- 
ing against A. T. & T., the Commission stated that it would: 

“Continue studies pertinent to the rate base and the cost of furnishing tele- 
phone service, and related subjects, including methods of separation, deprecia- 
tion practices, rate of return, original cost, Western Electric prices.” (NARUC 
proceedings (1941), pp. 93-94.) 

The NARUC thereupon established a committee of State commissioners to 
cooperate with the FCC in special studies of telephone regulatory problems. 
This committee of commissioners was equipped with a staff committee, com- 
posed of staff personnel drawn from the State commissions, which would 
work jointly with the FCC staff (NARUC proceedings (1941), p. 94). 

The NARUC Committee of Commissioners met with the FCC in June 1941. 
At this meeting there was unanimous agreement to proceed with joint studies 
of certain fundamentals in the regulation of telephone utilities, including 
Western Electric costs. It was further agreed that the matter of separation 
of plant and expense between Federal and State jurisdictions was ‘of prime 
importance and should have first consideration” (NARUC proceedings (1941), 
p. 99). 

A resolution was adopted by the NARUC at its 1941 annual convention approv- 
ing the establishment of the commissioners’ and staff committees (NARUC 
Proceedings (1941), p. 116). The FCC took note of the inauguration of these 
cooperative studies in its seventh annual report to Congress (see appendix I 
hereto). 

The NARUC special committee cooperating with the FCC in studies of tele- 
phone regulatory problems has continued in existence ever since, working jointly 
with the FCC. The FCC has also, for some years, designated certain commis- 
sioners as members of a telephone committee, and this committee has worked in 
close cooperation with the NARUC special telephone committee. The staff work 
has been done by a joint NARUC—-FCC staff committee. 

As has been agreed, the first subject of the FCC—-NARUC cooperative studies 
was the problem of separation. Subsequently, other regulatory problems, such 
as the license contract, have been given intensive study. 

By October 1947 the attention of the NARUC special telephone committee of 
commissioners was directed to the matter of Western (NARUC Proceedings 
(1948), p. 92). In January 1948 the committee adopted the following resolution : 

“Whereas on June 6, 1941, at a joint meeting of the executive and cooperation 
committee of the NARUC, the executive committee by vote created your special 
telephone committee, which committee in conference with representatives of the 
FCC on June 11, 1941, unanimously agreed that there should be undertaken a 
cooperative study of problems involved in the regulation of telephone utilities, 
including Western Electric costs ; and 

“Whereas your telephone committee has not had opportunity to inaugurate 
a study of Western Electric costs ; and 

“Whereas the Bell System companies purchase practically all their apparatus, 
equipment, lead-covered cable and other materials from the Western Electric 
Co., and all operating companies and departments of the Bell System are engaged 
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in a plant expansion and modernization program involving purchases from West- 
ern Electric Co., which it is anticipated will run into billions of dollars during 
the next few years; and 

“Whereas it appears that the earnings of Western Electric Co. for the current 
year resulting from sales to Bell operating companies may be excessive, and 
that the prices as fixed by Western Electric Co. establish a substantial portion 
of the cost of telephone plant in service, and are also reflected in certain operating 
expense accounts of the Bell System companies ; and 

“Whereas such prices may be excessive as indicated by the earnings of Western 
Electric Co., or because of the cost accounting methods employed, or for other 
reasons ; and 

“Whereas on recommendation of its staff committee, your telephone committee 
has approved a preliminary study of Western Electric Co. profits and accounting 
procedures, the results of which should be helpful to State and Federal regulatory 
bodies in judging the reasonableness of Western Electric prices, and should pro- 
vide a basis for judging the desirability of making a complete investigation of 
Western Electric costs and prices, including the methods to be employed and 
manpower and time requirements for such a study ; and 

“Whereas the Federal Communications Commission is desirous of proceeding 
with the proposed investigation on a cooperative basis ; and 

“Whereas General Solicitor Frederick C. Hamley, on request, has advised your 
telephone committee that it has the authority to make an investigation of Western 
Electric Co. ; and 

“Whereas your telephone committee has in its treasury $4,605.95 of the total 
amount collected for making the recent review of separation procedures and 
it is estimated that the preliminary study of Western Electric Co. will require the 
expenditure of between $3,000 and $3,500: Now, therefore, be it 

“Resolved, That your telephone committee be instructed by the executive com- 
mittee of the NARUC to proceed cooperatively with the FCC with the investiga- 
tion hereinabove described and authorize the expenditure of not more than 
$3,500 of the funds on hand in connection therewith” (NARUC Proceedings 
(1948), pp. 92-93). 

The NARUC executive committee thereupon instructed the commissioners’ 
committee to proceed cooperatively with the FCC in such an investigation 
(NARUC Proceedings (1948), p. 93). 

A working subcommittee of the joint NARUC—FCC staff committee was estab- 
lished at that time to conduct the study. The first report of this subcommittee 
was submitted to the joint staff committee under date of July 15, 1948, based on 
intensive study which began in January 1948. This report was thereafter dis- 
tributed to the FCC and the State regulatory agencies. The report was vol- 
uminous and detailed, being 405 pages in length, dealing with Western’s corporate 
and financial history, accounting practices, financial position, physical plant, 
operating procedures, and operating results. 

The joint staff committee, in its report of September 17, 1948, to the NARUC 
special commissioners’ committee (included in the NARUC proceedings at its 
1948 annual convention, pp. 99 ff.) submitted a summary of the subcommittee’s 
report, together with certain more recent information, and set forth certain 
conclusions and recommendations as to Western (NARUC proceedings (1948) 
pp. 99-102, 111-154). It also recommended certain further joint studies re- 
garding Western as follows (NARUC Proceedings (1948), p. 102): 

“The staff committee believes there are certain further studies regarding 
Western which should be pursued on a joint NARUC-—FCC basis, and which may 
be possible within the presently available resources of the State commissions and 
the Federal Communications Commission. These studies would be directed to 
the following matters: 

“(a) A study of information to be received from Western in accordance with 
the recommendations made herein dealing with pension accruals, depreciation 
accruals and pricing. 

“(b) For the purpose of determining reasonable earnings, a study should 
be made of the elements properly includable in a net investment base for Western, 
and what a fair rate of return is for Western, including determination of the 
factors that should be considered. 

“(c) The subcommittee should be retained to meet periodically to review 
Western's operating reports and data and prepare findings and recommenda- 
tions for approval of the staff and commissioners‘ committees.” 

The recommended studies have taken place. Each year since 1948, the working 
subcommittee has prepared reports on Western’s operating results, which have 
been distributed for the use of the FCC and State regulatory agencies. In addi- 
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tion, the group receives monthly reports from Western and furnishes reports 
quarterly to the NARUC-FCC commissioners’ telephone committees. These 
quarterly reports are distributed to the State regulatory agencies by the NARUC 
commissioners’ committee. 

The joint staff committee has also each year reported to the FCC and NARUO 
commissioners’ committtees its views and comments regarding the staff sub- 
committee’s work on Western, and the staff committee’s report is distributed to 
the State regulatory agencies. 

Western and A. T. & T. representatives have cooperated in this work. 

The FCC’s statements to Congress regarding these joint FCC-NARUC studies 
ef Western are contained in appendix I hereto. 


APPENDIX I. Excerpts From FCC ANNUAL REPORTS TO CONGRESS REGARDING 
WESTERN ELECTRIC STUDIES 


SEVENTH ANNUAL REportT (Fiscal YEAR ENDED JUNE 30, 1941) 
“TELEPHONE RATE REDUCTIONS 


“By its order of April 1, 1941, the Commission instituted an inquiry into long 
distance telephone rates of the American Telephone & Telegraph Co. and the 
associated companies in the Bell System, and ordered the company to show cause 
why its rates for interstate telephone service should not be reduced. Thereafter, 
the company agreed to a reduction in interstate long distance telephone rates 
which, it is estimated, will save telephone users $14 million a year, beginning 
July 10, 1941. Among benefits derived are the elimination of report charges 
hitherto applicable to uncompleted person-to-person and reversed charge calls: 
and reduction of overtime charges on person-to-person calls of longer duration 
than the initial period, so that the charge for overtime period will be the same 
as for a station-to-station call. 

“In dismissing the long-lines rate case following this rate reduction, the Com- 
mission announced that it would continue studies of fact involved in the rate 
base the cost of furnishing telephone service and related subject. Studies of 
this type have been inaugurated in cooperation with the National Association of 
Railroad and Utility Commissioners” (pp. 13-14) 


14TH ANNUAL Report (Fiscat YEAR PNpvDED JUNE 30, 1948) 
“COOPERATION WITH OTHER REGULATORY BODIES 


“Western Electric cost and price review.—Nearly all the materials and sup 
plies purchased by the Bell companies are obtained from Western Electric Co., 
Ine., which is the manufacturing and supply department of the Bell System 
The level of prices charged by Western Electric has an important impact on 
Bell telephone rates because these purchases either are charged to current ex 
penses or are used for additions and replacements of plant which affect the 
investment in plant and depreciation charges. The importance of these prices 
is further emphasized by the fact that Western Electric sales to Bell com- 
panies amount to approximately a billion dollars a year. In many of the rate 
proceedings during the past year the State commissions have questioned the 
profits made by Western Electric on sales to affiliated telephone companies. As 
a result, in January 1948 a working committee representing this Commission and 
State commissions began a preliminary study of Western Electric prices, costs, 
and profits. The resulting report, issued shortly after the close of the fiscal 
year, is a preliminary review and summary of available data intended to assist 
regulatory bodies in appraising the reasonableness of Western Electric’s earn- 
ings and prices and in determining the necessity for further investigation. While 
the study was in progress, Western Electric made two price adjustments which, 
according to the company’s estimates, represented a net price reduction of ap 
proximately 8.6 percent on products of its manufacture, equivalent to an annual 
saving of approximately $70 million to Bell companies” (p. 85). 


15tTH ANNUAL Report (Fiscat YEAR ENpdED JUNE 30, 1949) 


“Western Electric costs and prices review.—It wos noted in the Commission’s 
14th Annual Report that the Western Electrie Co.. Inc.. whch serves as the manu- 
facturing and supply denartment of the Bell Svstem. furnishes nearly all of the 
telephone equipment, materials, and supplies to the Bell operating companies, and 
that the level of prices charged by Western Electric has a considerable impact on 
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Bell telephone exchange, intrastate, and interstate tool rates. This impact has 
been intensified by the volume of Western Electric sales to Bell companies run- 
ning at about a billion dollars a year since 1946, resulting from the very heavy 
construction program undertaken during the postwar years. <A cooperative com- 
mittee consisting of staff members of this Commission and State commissions, 
appointed January 1948, continued its studies of the operations of Western Elec- 
tric. Particular attention is being given by the Commission to Western Electric’s 
sales of equipment and services to the long lines department of A. T. & T. as part 
of the aforementioned study of long lines operating results. It is significant that 
since the initiation of these studies, Western effected a net reduction in its prices 
amounting to about $77 million and reduced on an annual basis its pension 
expenses by approximately $3 million” (p. 101). 


16TH ANNUAL REporT ( FIscaL YEAR ENDED JUNE 30, 1950) 


“Western Electric cost and price review.—As noted in the 14th and 15th annual 
reports a cooperative committee of Commission staff members and State commis- 
sions was appointed in January 1948 to review the matter of prices, costs, and 
profits of Western Electric Co., Inc. This was prompted by the fact that Western 
Klectric is the manufacturing and supply unit of the Bell System, and the prices 
it charges the Bell operating companies for equipment, supplies, and services 
exert a considerable influence on rates and charges for telephone exchange, and 
State and interstate toll service. Sales to Bell companies by Western Electric 
amounted to about a billion dollars for each of the years 1947 and 1948 and 
declined to about $760 million in the calendar year 1949. Following its initial 
comprehensive report in 1948, the committee has issued supplemental periodic 
reports bringing the data up to date. 

“Since the inception of these studies, Western Electric has made several ad- 
justments in its prices, the net effect of which has been to reduce prices on 
articles it manufactures by approximately 13 percent, a cumulative reduction of 
about $130 million by the end of 1950. Besides the indicated effect of Western 
Klectric’s prices, the committee’s studies have been of value to various States in 
connection with Bell applications for increases in intrastate telephone rates” 
(pp. 37-388) 


IW8tH ANNUAL Report (Fiscat YEAR ENpED JUNE 30, 1952) 


“Western Electric earnings and prices —Cooperation with the NARUC special 
committee on telephone regulatory problems was continued during the year on 
the matter of prices, costs, and profits of Western Electric Co., Inc. The position 
of this company as the manufacturing and supply unit of the Bell System means 
that the prices it charges the Bell operating companies for equipment, supplies, 
and services can have a considerable influence on rates and charges for telephone 
exchange, and intrastate and interstate toll service. Such sales to Bell com- 
panies amounted to $805 million in the calendar year 1951. Western Electric 
in that same year realized a return on its net investment in assets of over 9 
percent. Effective April 1, 1952, Western reduced its sales prices by about 11 
percent on switchboards of its own manufacture. These price reductions amount 
te about $45 million annually at Western’s current level of sales. Prior to the 
announcement of the price reductions, the Commission had called Western's 
attention to the level of its earnings with a suggestion that price reductions 
appeared to be in order” (p. 47). 


19TH ANNUAL Report (Fiscat YEAR ENpED JUNE 30, 1953) 


“Western Electric earnings and prices—The Commission, cooperatively with 
the NARUC, continued its studies of the prices, earnings, and costs of Western 
Electric Co., Inc., the manufacturing and supply unit for the Bell System. In 
the previous annual report, reference Was made to the reduction made by Western, 
effective April 1, 1952, in its prices charged to Bell System companies for switch- 
boards, which reductions amounted to about $45 million annually based on current 
sales volume. Effective August 1, 1952, a second reduction amounting to about 
$65 million annually was made in prices on Western’s manufactured products. 
Western’s sales in 1952 to Bell System customers amounted to $936 million as 
compared with $805 million in 1951. Notwithstanding the above price reduc- 
tions, the company, in 1952, realized a return on its net investment in assets of 
9.9 percent” (pp. 89-40). 
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TUESDAY, APRIL 15, 1958 


Hovse oF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICTARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present : Representatives Celler (chairman), Rodino, Rogers, Holtz- 
man, Keating, Miller, and McCulloch. 

Also present : Herbert N. Maletz, chief counsel; Kenneth R. Hark- 
ins, cocounsel; and Milton Eisenberg, associate counsel. 

The CHatrMAN. The meeting will come to order. 

Counsel will resume examination of Mr. Moulton, vice president 
and general counsel of American Telephone & Telegraph Co. 

Mr. Maerz. Mr. Chairman. 


TESTIMONY OF HORACE P. MOULTON, ACCOMPANIED BY HUGH B. 
cCOX—Resumed 


Mr. Maerz. Mr. Moulton, did you, beginning on or about June 24, 
1955, take over from Mr. Price and occupy a principal role on behalf 
of the defendants in settlement negotiations with the Justice Depart- 
ment ¢ 

Mr. Movutron. Yes, sir. 

Mr. Maerz. Do you recall a meeting with Mr. Foote and Mr. Mur- 
phy of the Antitrust Division staff on June 24, 1955, respecting settle- 
ment of the A. T. & T. suit ? 

Mr. Movtron,. Yes. 

Mr. Maerz. At that meeting, did Mr. Foote confirm the substance 
of his telephone conversation with Mr. Price on the preceding day ? 

Mr. Moutron. Yes, sir. 

Mr. Materz. And was it agreed at that meeting of June 24, 1955, 
that conferences looking to a consent decree in this case should be 
commenced promptly ? 

Mr. Movuron. Let me put it this way: It was agreed that we would 
proceed promptly with negotiations concerning the substance of the 
communication which Mr. Price had received from Mr. Foote by tele- 
phone on June 23 which I confirmed on June 24. Of course there 
had been a series of prior negotiations concerning the other subjects. 

Mr. Maerz. Was June 24, 1955, the first time you had met Mr. 
Foote? : 
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Mr. Movutron. No, I met 

Mr. Maerz. When did you first meet him ? 

Mr. Movutron. I met Mr. Foote on June 2. 

Mr. Price introduced me to Mr. Foote in Washington. This was 
preparatory to my taking over. As Mr. Price testified, he was retir- 
ing in September, and was going on vacation in July. 

Mr. Mauerz. Mr. Moulton, I show you a document, the first page 
of which sets forth a chronology starting with May 24. 1955. 

The second page is entitled ° “( ‘hronology of Recent Events.” 

I wonder if you would examine this document. 

Mr. Movutron. I have it. 

Mr. Maerz. Did you prepare it 4 

Mr. Moutron. Yes. 

Mr. Materz. To the best of your knowledge, does this chronology 
summarize accurately the conferences that took place between A. T. 
& T. officials, including yourself, and the Department of Justice offi 
cials in the period from’ M: ry 24, 1955, to August 16, 1955, inclusive, 
concerning settlement of the lawsuit ? 

Mr. Moutron. Yes. Of course, it is a fairly bare summary. 

Mr. Marerz. Mr. Chairman, with your permission, I shall, in order 
that the committee may get a complete picture of the events that 
transpired, read the entries in this chronology of recent events from 
May 24, 1955, through August 16,1955: 


CHRONOLOGY OF RECENT EVENTS, 1955 


May 24. Dumas conferred with the Attorney General. 

June 23. Foote, first assistant to Judge Barnes, telephoned 
Price and stated that as a result of the conference with the Attor 
ney General and Judge Barnes, he was authorized to negotiate 
es a consent decree along the following general lines: 

After a period of several years, at least 25 percent of the total 
aoli ar volume of manufactured items of telephone apparatus and 
equipment required by the operating companies and long lines 
would be purchased from manufacturers other than Western. 

Any time after the same period, the Government would be 
entitied to ask the court for an increase in the 25-percent figure 
and the defendants would also be free to apply for a decrease in 
ths = figure. 

The decree would contain appropriate provisions relating 
to Suman licensing, technical information, acquisition of inde 
pendent te lephone ¢ companies and certain other matters. 

Price told Foote that we were willing to enter into negotiations 
along these general lines but without any commitment on our 
part ‘that any ‘of the points were acceptable to us. 

June 24. Moulton conferred with Foote and Murphy, another 
member of Judge Barnes’ staff, at which time the substance of 
Foote’s telephone conversation with Price was confirmed, and it 
was agreed that conferences should be commenced promptly. It 
was also generally understood that any settlement should not be 
such as to adv ersely affect the cost, quality, or availability of te fe 
phone service, and this general understanding was reaffirmed : 
later conferences with Judge Barnes’ staff. 
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July 7. Best, Kappel, and Moulton conferred with Foote, Mur- 
phy, and Kramer, also of Judge Barnes’ staff. We expressed the 
view that in considering the Government's suggestion it was ap- 
propriate to include components manufactured by others and in- 
corporated by Western in equipment of its manufacture in the 
25 percent. We also expressed serious doubt about a reopening 
provision in the decree which would permit the Government to 
seek an increased percentage and asked clarification of the stand- 
ards which the court would apply in passing upon the Govern- 
ment’s application for such an increase, which the Government 
representatives agreed to provide. 

July 12. Foote called Moulton stating that there might be a 
misunderstanding between us concerning the inclusion of com- 
ponents in mewn the 25 percent and stating that this was not 
contemplated by the Government’s proposal. 

July 14. Best, Kappel, and Moulton had a further conference 
with Foote, Kramer, and Murphy at which we explained more 
fully the reasons for the inclusion of components, and it was un- 
derstood that we would give further consideration to the Govern- 
ment’s proposal on that basis. We also pointed out that the 
formula approach required that Western continue as the pur- 
chasing unit of this System and that we were proceeding on that 
assumption. 

July 21. Best, Kappel, and Moulton conferred again with 
Foote and Kramer. We handed them a memorandum outlining 
the type of decree we would be willing to consider, requiring the 
purchase of at least 25 percent of manufactured products from 
outside suppliers, and explaining in detail the effect of such a 
decree. A copy of the memorandum and a statement of the facts 
which we presented at this meeting is found under tab 3 of the 
attached binder, except that we do not discuss in detail the pos- 
sibility of the inclusion of purchases other than telephone ap- 
paratus or equipment or components (i. e., supplies) in the 
formula, or refer to the fact that this would increase the per- 
centage from 25 to 37 percent. We also restated our objec tions 
to any reopening provision, and again asked for clarification of 
this aspect of the proposal, which Foote and Kramer agreed to 
supply. It was left that they would call us for a further confer- 
ence shortly. 

August 11. Foote called Moulton and advised that Judge Barnes 
was dissatisfied with the formula approach and seemed to have 
rejected it as a basis for further negotiations. Barnes proposed 
that as an alternative we consider competitive bidding and be 
prepared to discuss it with him on August 16. 

August 16. Best, Kappel, and Moulton conferred with Judge 
Barnes and Foote for approximately 3 hours. Judge Barnes did 
not directly raise the question of competitive bidding. There was 
very little discussion of that subject and it appt arently is not being 
seriously considered as a basis for settlement. He said he un- 
stood we could comply with the 25 percent formula by ‘farming 
out’ one product, such as cable. This led to a complete review of 
the facts concerning the effect of the 25 percent formula ap- 
proach, and a detailed statement of the reasons why divestiture 
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of Western or any substantial reduction in its operations would 
have a serious adverse effect on the cost, quality and availability 
of telephone service and progress in the telephonic art. At the 
conclusion of the conference, Judge Barnes said he thought that 
the problem was very important and troublesome and that there 
should be some way to work out a settlement. He gave us very 
earnest assurance that he would give the matter serious thought 
and would be in touch with us before long. 

Let me ask you this, Mr. Moulton: 

On August 18, 1955, did Mr. Foote call you on the telephone and 
tell you that Judge Barnes had asked him to prepare a memorandum 
of the pros and cons of the various possibilities for settlement which 
had been discussed in your conferences with him ? 

Mr. Mouton. Yes, the notes so show. 

Mr. Matetz. Did Mr. Foote ask you to help him in this task ¢ 

Mr. Mov tron. Only in this sense, that whether he asked or | 
volunteered, I cannot say for sure, but the upshot of it was that I was 
to prepare or have prepared memorandums covering each of the sub- 
ject matters which had been discussed in the course of the negotiations. 

This went back, of course, beyond June 1955, to the ine eption of the 
negotiations, and was to be a statement of the positions that we had 

taken and a summary statement of the arguments that we had ad- 
vanced with reference to each one of these items. 

Mr. Maretrz. We will come to that in a few moments. 

Mr. Movtron. Yes; well, I am telling you what—— 

Mr. Marerz. Adverting to this telephone conversation of August 18. 

Mr. Movtron. Yes, sir. 

Mr. Materz. Did you indicate in the course of that conversation 
willingness to help Mr. Foote in this task of preparing a memorandum 
for Judge Barnes with respect to the pros and cons of the various 
possibilities of settlement ? 

Mr. Movrton. Only in the sense that I have testified, Mr. Maletz, 
that we would prepare a statement, a summary statement of the argu- 
ments which we had advanced. 

Mr. Maerz. Did you think it rather unusual that Mr. Foote would 
call you and indicate that he was preparing for Judge Barnes a 
memorandum of the pros and cons of the possibilities of settlement / 

Mr. Movtron. No. He wanted obviously to have a full statement 
ora restatement of our position as to each one of the items. 

He had, as I recall it, not been in on some of the earlier negotia- 
tions and neither had I, and this was an effort to pull together in 
one place, as I got it, all of the substance of what had gone before. 

Mr. Materz. Is it a fact that on the next day, August 19, Mr. 
Foote called you again and informed you that he and Judge Barnes 
were to meet with the Attorney General on August 25 respecting 
settlement of the A. T. & T. case? 

Mr. Movtton. Well, my note is that Foote again called Moulton 
to say that he and Judge Barnes were to meet with the Attorney 
General on Thursday, August 25, and that he should have his memo- 
randum prepared by that time. 

Mr. Materz. Is that an accurate entry under date of August 19, 
according to your best reco]lection ? 

Mr. Movtron. I was a lot closer to it when I wrote it than I am 
now, so I assume it is accurate. 
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Mr. Maerz. Is it a fact that Mr. Foote called you on August 19 to 
tell you that because of the meeting with the Attorney General on 
August 25, it would be necessary for him to finish his preparation of 
certain memorandums for Judge Barnes? 

Mr. Movtron. Well, I think what you have said is a fair charac- 
terization of the note in my memorandum. 

I cannot go beyond the note in my memorandum. I don’t have any 
particular independent recollection of that kind. 

Mr. Maerz. Is it your recollection at the present time that your 
conversations on August 18 and August 19 dealt with Mr. Foote’s 
request to you to pe memorandums of the company’s position ? 

Mr. Movtron. I do not know whether there was a request, to use 
that term precisely to me. 

I said as a result of the conversation I undertook to have prepared 
a series of memorandums relating to each of the subjects witch had 
been dealt with in the course of the negotiations and an attempt to 
summarize the positions which we had taken—that is we, the defend- 
ants, had taken—with reference to it. 

Mr. Maerz. In the course of the conversation on August 19, did Mr. 
Foote ask you to meet with him in Philadelphia on August 2 3% 

Mr. Movutron. No; he did not ask to meet with me in Philadelphia. 

What happened was this: The preparation of our memorandums 
was a relatively time-consuming job. It was going back and attempt- 
ing to synthesize the positions ‘which had been taken throughout the 
negotiations on 4 or 5 topics, more topics than that, really, when you 
get down to the subtopics. 

And we were going forward to prepare this. 

It was going to take some time. The Bar Association meeting 
was being ‘held in P hiladelphia the week of August 22. I was going 
to the Bar Association. Whether I asked—lI think I asked Foote was 
he going to the Bar Association meeting. This was a matter of get- 
ting the memorandum to him as conveniently and as quickly as pos- 
sible. He said he was. 

I said, “Well, I will attempt to have the memorandum ready so 
that I can hand it to you in Philadelphia”—knowing he was to be 
there, bao ing he had a short period of time if he was to prepare any- 
thing by August 25, that would have—would make our memorandums 
of any Signific ance to him. 

I think I suggested that I hand it to him in Phik idelphia. 

Mr. Mauerz. Where in Phil: adelphia did you hand him the mem- 
oranda / 

Mr. Mouuron. Where did I hand it to him? I handed it to him 
in his hotel. 

Mr. Maerz. Was anybody else there with him ? 

Mr. Movuuron. No. 

Mr. Maerz. How long a meeting did you have with him at the 
hotel in Philadelphia ¢ 

Mr. Movtron. About 10 minutes. 

Mr. Marerz. What hotel was that / 

Mr. Moutron. The Warwick. 

Mr. Materz. Was it in Mr. Foote’s room at the Warwick? 

Mr. Mouuron. A room that he, as I recall it, was sharing with some- 
body else, but there was nobody else there. 

Mr. Maxerz. Did you have any discussion with him at the time ? 
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Mr. Movutron. No. 

Mr. Marerz. You just handed him a memorandum and left / 

Mr. Movtrton. I just handed him the memorandum—well, I may 
have shown him the title sheet on the memorandum. 

Mr. Materz. Did you go over the memorandum with him? 

Mr. Movuton. No. 

Mr. Maerz. Let me ask you this: Isn’t it a fact that your com- 
pany had submitted a number of memoranda to the Department of 
Justice in the past, including the April 1953 memorandum to the 
Attorney General requesting dismissal ? 

Mr. Movtron. Yes. 

Mr. Marerz. The June 4, 1954, memorandum, setting forth pro- 
posals for disposition of the case / 

Mr. Roeers. June 4 of what year? 

Mr. Maerz. 1954. 

The so-called memorandum on categories of January 1955. <A 
memorandum dated— 

The Cuarrman. When you shake your head 

Mr. Movuron. Yes. 

Mr. Marerz. A memorandum dated November 12, 1954, enclosing 
factual material on the regulatory problem. 

Mr. Movutron. Yes. 

Mr. Maerz. Is it not also a fact that on July 21, 1954, you had pre 
sented a memorandum to Messrs. Foote and Kramer outlining the 
type of decree you would be willing to consider requiring at least 25 
percent of manufactured products be purchased from outside sup- 
pliers. 

Mr. Movuron. If you want to call that a memorandum. It was a 
2-page document. 

Mr. Maerz. And for the November 4, 1954, meeting with the Jus 
tice Department, is it not correct that a 22-page outline had been pre 
pared by your counsel setting forth your arguments as to why the 
Government ought not to insist on divorcement of Western Electric ? 

Mr. Movnron. Well, that was prepared. That was not submitted 
in any written form. 

Mr. Maerz. Is it not correct that the Department of Justice, via 
the foregoing memorandums, had available to it a complete statement 
of your position as to the various possibilities for settlement which 
had been discussed in your conferences ¢ 

Mr. Movtron. No, there are a number of things covered in the 
memorandum of August 1955 which are not specifically covered else 
where in any memorandums that had been submitted. 

Mr. Maerz. We will come tothat ina moment. 

Mr. Mociron. Well, I am just explaining my answer to you. 

Mr. Materz. Yes, l appreciate that. 

Is it not a fact that each of the previous memorandums submitted 
by A. T. & T. to the Justice Department were submitted on a formal 
basis / 

Mr. Movurron. I don’t know what you mean by “formal basis.” 

They were handed to people within the Justice Department: yes. 

Mr. Maerz. With a letter of transmittal ? 

Mr. Movtron. No. No letter of transmittal with the memorandum 
of July 1955. 

I don’t recall whether letters of transmittal were with the others. 
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Mr. Materz. Let me put it this way 

Were each of the previous memor: soians submitted to representa- 
tives of the Department of Justice at formal conferences in the De- 
partment of Justice Building? 

Mr. Movtron. No. 

The CuarrMan. Were they submitted on all occasions to personnel 
of the Department of Justice in the Justice Department Building? 

Mr. Movuron. Either that or by mail. 

The CuHatrMan. By what ? 

Mr. Movtron. Either that or by mail. 

The CHarrMan. By mail? 

Mr. Movuron. Either that—that was the qualification, that was 
the only qualification, Mr. Chairman. 

The CHatrMan. When it was by mail there was usually a letter of 
transmittal ? 

Mr. Movutron. Yes. 

Mr. Rogers. Does that constitute a formal submission 4 

Mr. Movurtron. That is why I wanted to clarify my answer. 

Mr. Rogers. In other words, what you mean by “formal” is that you 
either handed it to someone in the Department of Justice Building or 
sent it by mail. That constituted formal presentation. I was con- 
fused as to what “formal” means. 

Mr. Maerz. Did Mr. Foote tell you that he had clearance from the 
Attorney General or Judge Barnes to have this meeting with you with 
respect to these memorandums ? 

Mr. Mouuton. I don’t recall any such conversation. 1 did not think 
it was important. I was handing him a memorandum in the most con- 
venient way for his official use. 

Mr. McCuttocu. Mr. Chairman, I would like to ask a question there. 

Did Mr. Foote know before you handed him the memorandums that 
vou had them with you and were going to present them in Phila- 
delphi: i¢ 

Mr. Mourron. Yes. This came about because there was a meeting 
of the American Bar Association. 

Mr. McCutiocu. Yes; I remember that testimony. 

Mr. Moutron. We were preparing these memorandums under con- 
siderable time pressure, and it was the quickest and the most conven- 
ient place to hand him the memorandums. We both were there for 
other reasons. I did not go to Philadelphia and take my wife just to 
hand him a memorandum, I can assure you. 

Mr. McCut.ocn. I understand that the bar association was meeting 
there. 

Mr. Moviron. That is right. 

Mr. McCunztocn. Do I properly conclude from your testimony that 
you had ti alked with him on the telephone prior to your meeting him in 
Philadelphia ? 

Mr. Movutron. Oh, yes. 

Mr. McCun.ocn. Did you say: “Mr. Foote, I will deliver the memo- 
randum to you in person in Philadelphia at the bar association 
meeting.” 

Mr. Mouton. Yes. 

The CHarrMAN. I don’t see anything untoward in the meeting at 
Philadelphia, just because it was in Philadelphia. But wasn’t this a 
little different than the usual memorandum ? 
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Wasn’t this an outline by you of the pros and cons of the case? 

Mr. Mouton. No. 

If there were any pros in the sense of any arguments in there favor- 
able to the Government’s position, somebody is going to lose their 
head as far as I am concerned. 

Mr. Matetz. Mr. Moulton, in the course of this meeting in Phila- 
delphia, did you give Mr. Foote the memorandums contained in the at- 
tached binder which I show you? 

Mr. Movuron. Yes. May I see your copy, because there was an im- 
perfection in mine and I don’t know whether it was in yours or not. 
I see you have noted the same imperfection and I wish to cure it if 
I may, right now. 

Apparently i in the copy that was photostated there was an appendix 
to item 5 missing and may I supply the appendix ¢ 

Mr. Matetz. Please do. 

(The appendix referred to appears at p. 2311.) 

Mr. Mouton. I just noticed that in rereading my copy in getting 
ready for this hearing. 

Mr. Matetz. Is it not a fact that the first of these memorandums pre 
pared by you dated August 22, 1955, and presented to Mr. Foote in 
Philadelphia, purports to set forth the pros and cons of total or 
partial divorcement of Western Electric from the Bell System ?/ 

Mr. Movtiton. Not in my judgment. 

I have read this very carefully and if you can find a pro for divesti- 
ture here I am very much surprised and I am going to look into it. 

Mr. Materz. Is there anything in this first memorandum to indi- 
cate it was intended to be A. T. & T.’s submission to the Department 
of Justice / 

Mr. Movutron. To me there is. 

Mr. Maerz. What is that ? 

Mr. Movurron. Three—No. 3 is “Defendants’ General Position” — 
and you start from No. 3 and you go right straight through and from 
there on out, if this is not an argument of our case, I don’t know how 
to argue. 

Mr. Maerz. Let’s examine the memorandum in greater detail. 

Mr. Movtron. All right. 

Mr. Materz. It is correct, is it not, that the memorandum is en- 
titled “Total or Partial Divorcement of Western from the Bell Sys- 
tem”? is that right? 

Mr. Mouton. Yes, sir. 

Mr. Materz. It is not captioned “Memorandum for the Attorney 
General,” or “Memorandum for Judge Barnes,” or “Memorandum for 
Mr. Foote,” is that right? 

Mr. Movtton. That is right. 

May I just inject one thing here / 

These memorandums were prepared under very considerable pres- 
sure. The fact of the matter is that they were not completely prepared 
and in shape by the time I left New York to go to the bar association 
meeting. 

I had somebody from my office come down and deliver them to me, 
and I got them early on the morning of August 23 and that was the 
first time that I had seen them in their final form. 
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Other people were working on them, and if there were technical 
deficiencies in formality with reference to them that is, in my judg- 
ment, the reason. 

Mr. Materz. The first section is entitled is it not, “Possibilities 
Discussed ?” 

Mr. Movtton. Yes. 

Mr. Matrrz. Is it correct that the first section points out that the 
complaint requests complete divorcement of Western and that the 
alternatives discussed in the course of the negotitations included 
divorcement of Western intact, sale of one or more of Western’s plants 
and cessation by Western of the manufacture of specific product lines? 

Mr. Movutron. Yes, and that is an accurate statement of the things 
which, as I understood it, had been discussed. 

This was part of the project. You had to indicate what had been 
discussed and you had to indicate defendant’s position with reference 
to it. 

Mr. Matetz. It is also correct, is it not, that the second section is 
-aptioned “Premise of Discussions” ? 

Mr. Mouton. Yes. 

Mr. Maerz. Is it a fact that the second section deals with the 
premise of the discussions in the course of the negotiations, namely, 
that “both sides” approached the problem on the premise that any 
decree should avoid to the fullest extent possible an adverse effect 
on the costs or the quality of telephone service? 

Mr. Mouton. Yes, and that is reflected in my memorandum which 
you have read. 

This was the premise as we understood it. 

If you will refer to the item on my chronology under June 24 there 
is an item which says it also was generally understood any settlement 
should be such as not to affect the cost, quality, or availability of 
telephone service and this general understanding was reaffirmed in 
later conferences with Judge Barnes’ staff. 

And also the memorandum which we had submitted to the Justice 
Department staff on July 21, and that is one of the memorandums to 
which you have referred, was introduced in this fashion “Having in 
mind our general understanding that the settlement of this case 

should not be such as adversely to affect the cost, quality or svail- 
ability of or improvement in the telephone service to be provided 
by the Bell System, defendants would be willing to consider a decree 
which provided in substance as follows: 

We had repeatedly stated this. This was nothing new and was in 
our previous memorandum submitted to them. 

Mr. McCvtiocn. Mr. Chairman, I would just like to make a per- 
sonal observation. I think that is an excellent statement and I hope 
the A. T. & T. shall always be governed by that premise in every- 
thing that it does. 

Mr. Movutton. We are very conscious of our responsibility in that 
regard and try to do so. 

Mr. Maerz. Mr. Chairman, may I ask Mr. Moulton this: Is it 
not a fact that the third section is captioned “Defendants’ General 
Position”? 


Mr. Mouton. Yes. 
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Mr. Materz. It is not also a fact that the third section describes 
the defendants’ general position, namely, that the equipment require- 
ments of the system can only be met by a single subservient manu- 
facturer and that the nature of the undertaking requires an inte 
grated manufacturer / 

Mr. Mouiron. Well, it says that in a good many words. 

If this had been prepared as a statement of pros and cons I don’t 
think anybody would have written it in this way. 

Mr. Marerz. Mr, Moulton, if you had intended to present to Mr. 
Foote merely a statement of the defendants’ position all that would 
have been necessary would have been a memorandum covering the 
points set forth in the third section of the memorandum, isn’t that 
correct ¢ 

Mr. Moutron. No. We were here dealing with various alternatives 
which had been discussed. 

One was total divestiture, that is divestiture as prayed for in the 
complaint which would have been divesting Western and splitting it 
up into two full line manufacturers, 

Another suggestion was divestiture of Western intact. 

Another suggestion was the sale of some one or more of Western's 
plants. 

And there was the spectrum study approach, and all section 3 does 
is to give a general backdrop for a discussion of these specific items 
bringing—and in sections 4, 5, 6, and 7, we bring down into focus the 
general arguments we had made or the general position we had taken 
as they applied specifically to the particular items or topics under dis 
cussion. 

Mr. Rogers. Let me ask a question. 

Do I understand that this memorandum was the defendants’ posi 
tion—you say there are no pros in this / 

Mr. Movutron. That is right. 

Mr. Rogers. Was it the defendants’ position alone ? 

Mr. Moutron. Yes. 

Mr. Rogers. Was that the intention of this memorandum / 

Mr. Moviton. Yes. The intention of all of these memorandums was 
to summarize and bring into one place the defendants’ position with 
reference to each of the items which had been discussed. 

Mr. Rogers. And was it intended in this memorandum, as a result of 
the conversations that you had had with the Justice Department, to 
state what they had disclosed ¢ 

Mr. Mouton. No. I have been in the business too long to undertake 
to argue the other fellow’s case in a submission to him. 

Mr. Rogers. All you were doing was putting your own position 
and it never was intended that you should do anything else ? 

Mr. Movrron. Yes. 

Mr. McCuiyocw. Mr. Chairman, I would like to ask 4 or 5 ques- 
tions. When you prepared these memoranda, did you do so with 
the intention that they would be used by Foote in further acquaint- 
ing himself with your position, further orienting himself in this 
big field or did you have in mind that they would be used by him in 
discussing the case with Judge Barnes and with the Attorney 
General ? 

Mr. Movwton. I had in mind just exactly this: that we would pre 
pare a memorandum designating the items which had been discussed 
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in the course of the negotiations and stating as succinctly as possible 
the defendants’ position with reference to each one. 

What Mr. Foote did with the memorandum was really up to him. 
But we felt that here was an opportunity to bring in under one cover, 
shall we say, all of the arguments that we had advanced in as fair a 
way as we could. 

The CuarrMAn. Pardon me, Mr. McCulloch. 

I think it would be better in the interest of orderly procedure to let 
counsel finish this memorandum, and then I think your questions to 
Mr. Moulton could very appropriately come after that. 

It won’t take but a moment. 

Mr. McCutxocn. Thank you. 

Mr. Marerz. The first paragraph of the fourth section concludes 
that divorcement of Western and its companies would have an adverse 
effect on the cost of equipment, would increase operating costs and 
impair the quality and quantity of service and monopoly pressures; 
is that right ? 

Mr. Movutron. What page is that! 

Mr. Maerz. Pages 3—— 

Mr. Movurron. You are summarizing / 

Mr. Materz. Nos. 3 and 4. 

Mr. Movutron. You are summarizing, not quoting / 

Mr. Materz. Yes. 

Is that correct / 

Mr. Movurron. May I have it read ¢ 

Mr. Maerz. The fourth section concludes, does it not, that divorce- 
ment of Western would increase operating costs and impair the 
quantity and quality of service and generate monopoly pressures? 

Mr. Movrron. Well, that may be an accurate summary of two 
single-spaced pages of material. 

Certainly that was our position but I think the memorandum 
speaks for itself. 

The CuHarrMan. That is right. 

Mr. Maverz. Where in this first memorandum is there any indica- 
tion that it was prepared by A. T. & T.¢ 

Mr. Movtron. The “Defendant’s General Position.’ 

Mr. Maerz. That is the caption of the third Cail is that 
correct ¢ 

Mr. Mourron. Well, throughout. Anybody reading this memo- 
randum would not think it was prepared by anybody but A. T. & T. 

The CHarrman. There is nothing on the outside sheet ? 

Mr. Movtron. No. 

The CHairMan. Nothing on the first sheet ? 

Mr. Mouton. No. 

The CHatrMAN. Nothing in the index ? 

Mr. Mourron. No. 

The CuatrMan. There is nothing in the 10 pages to indicate it comes 
from A. T. & T., is there / 

Mr. Movurron. Oh, yes. 

The CHarrMan. Where? 

Mr. Mouton. Are you referring only to the first ? 

The CHatrmMan. We are talking about the first memorandum at 
this point. 

Mr. Movutron. You are talking about the first. 
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Certainly if anybody read this document, Mr. Chairman, and I am 
sincere about this, they couldn't identify the source as from anybody 
other than A. T. & T. 

The CHairman. Isn't it rather unusual for A. T. & T. to submit a 
document like this without giving any indication where it comes 
from, so that anybody picking up this document finds a blank sheet, a 
blank cover, a first sheet blank, containing an index, third sheet blank, 
and nothing to indicate it comes from A. T. & T.? 

Mr. Mouton. Well, Mr. Chairman, there area lot of memorandums 
in here which don’t indicate they come from A. T. & T. I won't say 
alot. There are quite a few. 

The CuatrmMan. I ask you this one question: Was not this memo- 
‘andum prepared by you for Mr. Foote’s personal use / 

Mr. Mouton. No. 

The CuarrmMan. So that he could argue to his superiors the merits 
of your position ? 

Mr. roar No. Absolutely not. That was not the intent with 
which this memorandum was submitted. 

The Cuatrman. Would you say, for example, that on page 5, para- 
graph 7 sets forth an analysis of the facts concerning manufacturing 
of specific product lines, or sets forth a statement of the position of 
the A. T. & T. and why there should be no divorcement / 

Mr. Mouton. May I have the question ? 

(Question read.) 

Mr. Mouton. It is a statement of what was discussed during the 
course of the discussions, and a summary of the material which the 
defendants had submitted to the Department of Justice. 

The Cuarrman. Let counsel read it. Let members of the com- 
mittee form their own conclusion. 

Mr. Maerz. This is the seventh section of page 5 of the memo- 
‘andum dated August 22, 1955, which Mr. Moulton gave to Mr. Foote 
in Philadelphia : 


7. CESSATION OF MANUFACTURE OF SPECIFIC PRODUCT LINES 


This form of relief would be based on the same theory set forth in the pre- 
ceding section. It has been the subject of extended discussion and investiga- 
tion. At the Department’s request, the defendants submitted a detailed analysis 
(100 pages of text and a volume of exhibits) of all the product lines now manu- 
factured by Western, divided into 17 separate categories and showing for each 
the technological and economic reasons why the defendants had elected to 
manufacture it rather than buying it from others. This analysis demonstrates 
convincingly that as to every major product line (comprising such items as 
switching equipment, $215,000,000 annually; carrier, repeater, and transmission 
equipment, $79,000,000; exchange and toll cable, $93,200,000: telephone sets and 
parts, $62,000,000) complete abandonment of internal manufacture would entail 
both technological and economic penalties so large as to be unacceptable to 
both parties. 

These lines comprise the heart of the telephone system, and hence the fields in 
which research and development of new equipment and the full application of 
the Bell Laboratories-Western relationship is most essential. 

In many instances they involve equipment now unobtainable elsewhere and 
impossible of outside procurement without simply setting an outsider up in a 
new business. 

Where partial outside procurement has been attempted to meet heavy Bell 
System demands, the economic penalty has been severe. 

It is concluded that, within the theory stated, only three possibilities present 
themselves : 

(a) There are a few product lines where the technological penalties of out- 
side manufacture do not appear severe and the economic penalties might be 
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tolerable. Examples are pole line hardware, telephone booths, and steel wire 
and strand. These do not loom large in the total picture. Moreover, as to 
most of them, substantial quantities are already purchased outside and internal 
manufacture is partly for the purpose of a check on outside sellers’ prices and 
partly to facilitate research and development on improvement of the line. Re- 
tention of some of them is important to insure rapid supply in times of emer- 
gency. On the whole it does not seem that the complete abandonment of manu- 
facture of these lines accomplishes a change of sufficient overall importance to 
be worth accepting the economic penalties involved. 

(b) The Department has suggested that there may be products as to which 
it is clear that Western must be permitted to continue the manufacture of new 
and improved models during the development stage, but where, after a particular 
model has been ‘shaken down” and is ready for large quantity production, out- 
side manufacture might in some instances be possible without excessive penalty 
of either type. The defendants point out that development work is continuous, 
even on models that are in large production, and insist that the economic penal- 
ties of requiring Western to cease production of a model after having gone 
through all the tooling and preparation to make it possible, would be prohibitive, 
particularly if production were substantial and a large investment in manufac- 
turing facilities (with the accompanying demand for assurance of future busi- 
ness) were required. In any event (taking into account the constantly changing 
nature of the telephone plant now and in the foreseeable future) a decree pro- 
vision attempting to name products of this character and trying to draw the 
line between the two stages of manufacture would pose impossible problems of 
selection, draftsmanship and administration. It is therefore concluded that, 
if a decree is to be designed to require increased outside procurement of products 
which Western is also to continue to manufacture, it should be done by some 
more flexible and workable method than that here under discussion, such as the 
requirement of an overall ratio of outside purchases discussed elsewhere. 

(c) There may be a number of subassemblies and components which Western 
now manufactures which it could purchase outside without technological penalty 
and with acceptable economic loss. It would be utterly impossible to handle this, 
however, by a decree naming them and prohibiting their manufacture. This 
would be a herculean task given the specific equipment now being produced, 
and flatly impossible as to the future in view of the radical changes now being 
made and envisaged for the future in the telephone art and hence in telephone 
equipment. As in the preceding paragraph, it is concluded that if a decree 
is to be designed to require outside procurement of more products, it should be 
done by some more flexible and workable method, such as the requirement of 
an overall ratio of outside purchases. 


Where, Mr. Moulton, in this seventh section is there any indication 
that this purports to be the defendant’s position ? 

Mr. Movtron. I think it is throughout the whole thing. This is 
precisely the position that we took in the course of the negotiations. 

The Cuatrman. Mr. McCulloch, you wanted to ask some questions. 

Mr. McCuttocu. I would like to ask you, Mr. Moulton, whether 
or not you expected Mr. Foote to present these memorandums or the 
contents thereof to Judge Barnes and the Attorney General as his 
own conclusions or as the conclusions and the contention of the de- 
fendants ? 

Mr. Movutron. I did not anticipate, Mr. McCulloch, that he would 
present this as a memorandum other than as a statement prepared by 
the defendants of the items which had been discussed and the position 
of the defendants with reference to those items. 

Mr. McCuttocn. You had, then, no knowledge or understanding or 
belief that Foote was ever going to make a presentation to Judge 
Barnes or to the Attorney General of this material other than as 
having come from the defendants and as their last and latest state- 
ment of their position in the case / 

Mr. Movutron. I would have been very glad to have this presented 
to anybody in the Department, because it was as accurate and good a 
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statement, summary statement, as we could make of the positions that 
we had taken, and so we naturally tried to put our best foot forward 
throughout in this memorandum. There are four other memoranda 
under one cover, which constituted the one document, and they were 
designed for that purpose; but they weren't designed, and I must say 
I don’t think anybody in their right mind reading them would think 
that anyone within the Department of Justice would present them to 
anybody else in the Department and say, “Here are statements of pros 
and cons with reference to this case.” 

It just is inconceivable to me that anybody would take that position. 

The Cuarrman. What about this notation which you prepared and 
which you admitted about the chronology of eve nts st: irting May 24, 
1955, where we have the followi ing notations by you: 

August 18. Foote called Moulton to say that Judge Barnes had asked him to 
prepare a memorandum of the pros and cons of the various possibilities for 
settlement which had been discussed in our conferences. In order to assist 
Foote in this task, we undertook to prepare certain memoranda for him. 


And in addition thereto, on August 19 you again state: 


Foote again called Moulton to say that he and Judge Barnes were to meet with 
the Attorney General on Thursday, August 25, and that he should have his 
memorandum— 


Foote’s memorandum- 


prepared by that time. 

August 23. Moulton met with Foote in Philadelphia and handed him the 
memoranda contained in the attached binder, together with a copy of the “Mem 
orandum for Judge Barnes” dated June 4, 1954, which outlined our initial 
proposal for settlement (a copy of which is also attached). 

August 26. Foote called Moulton to advise that he and Judge Barnes had 
had an extended discussion with the Attorney General. He reported that 
nothing definite had been decided, but he felt they were making progress. 
Foote asked whether the NARUC or State commissions had ever considered 
the divestiture of Western and was told that we knew of no instance in which 
divestiture had been suggested by any State regulatory authority. (We have 
reason to believe, but have no official knowledge, that at the conference with 
Barnes and the Attorney General, Foote urged a settlement along the lines 
set forth in the ‘Memorandum for Judge Barnes’ and that the Attorney Gen 
eral directed Judged Barnes to discuss the matter with FCC Chairman Me 
Connaughey and possibly with the NARUC) 


May I ask you, on what did you base the statement : 


We have reason to believe, but have no official knowledge, that at the con 
ference with Barnes and the Attorney General, Foote urged a settlement aiong 
the lines set forth in the ‘Memorandum for Judge Barnes’. 

Mr. Mouton. I have no recollection why I used that form of 
words, Mr. Chairman. I must have received that information from 
Mr. Foote, and I can only speculate that one of two things caused 
me to use the words “We have reason to believe, but have no official 
knowledge” phrase, either that it was given to me in an off-the-rec- 
ord manner or something I inferred to be off-the-record, I am sure 
he didn’t use those words, or it was based on inferences that I re 
ceived in the course of the conversation but of which I was not suffi 
ciently sure to make a direct statement on. 

That is the best I can do with those words. 

The CuatrmMan. Is an inference to be drawn that Mr. Foote was 
telling you what transpired in the conversations between the Attor 
ney General and his assistants concerning the A. T. &. T. case? 
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Mr. Moutron. I think an inference can be drawn, yes. 

The Cuarrman. Yes. And that Mr. Foote therefore reported to 
you and was sort of a conduit between you and the Attorney Gen- 
eral as to what was happening in the Attorney General’s office ? 

Mr. Mouton. No. You must remember, Mr. Chairman, that this 
matter had come to the point on August 16 where everything, all the 
talking that anybody could do, had been done on the issue of 
divestiture. 

At that time, if you will go back to my memorandum, “Judge 
Barnes said that he thought that the problem was very important 
and troublesome and that there should be some way to work out a 
settlement. He gave us very earnest assurances that he would give 
the matter serious thought and would be in touch with us before 
long.” 

The Department at that point had the ball, as we say, and Foote 
was saying, “Well, they still have the ball. They are going to see— 
give it further consideration and are going to do certain things.” 

[t did not occur to me that there was any impropriety with respect 
tothat. If I had been in the same position, and had had a conference 
with my clients, I would not have thought it unnatural for me to say 
“We have concluded that we ought to do something along this line 
to see whether this will in any way assist in getting forward.” I 
didn’t think there was anything unusual about it. 

The Cuarrman. Are you familiar with Canon 37 of the Canons of 
Professional Ethics of the American Bar Association which provides 
in part, “It is a duty of a lawyer to preserve his client’s confidences?” 

Mr. Moutron. Yes. 

The CHatrmMAn. Was not Mr. Foote in the nature of a lawyer for 
the United States Government ? 

Mr. Movtron. He was first assistant. 

The CHatrman. Do you think that is compliance with that Canon 
and adherence to the duty to preserve his client’s confidence when he 
tells you, for example, that Mr. Barnes was going to talk about this 
case with the chairman of the Federal Communications Commission ! 

Mr. Movtron. I don’t have the impression that Mr. Barnes was 
Mr. Foote’s client or Mr. Brownell was Mr. Foote’s client, and I 
don't have the impression that these were confidences. 

The Cuatrman. Who was the client ? 

Mr. Movutron. Who was the client? The United States of America. 

The CHatrmMan. Do you think there is a breach of confidence there 
when Mr. Foote has made all these disclosures to you as to what was 
happening in the Department, which gave you reason to believe thus 
and so ¢ 

Mr. Mov tron. It didn’t strike me so at the time, sir. 

The CHatrMan. Does it strike you so now / 

Mr. Mouton. No. 

The CHatrrMAN. You still believe there is no breach of confidence 
there ? 

Mr. Movutron. That is right. 

The CHarrman. And despite the fact that Mr. Foote was telling you 
specifically the position he was taking for his client, the United States 
of America? 

Mr. Movurron. I didn’t occur to me there was any breach of con- 
fidence. 
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The CHarrmMan. Give us your reasoning on that. Why? Why 
was that not a breach of confidence ¢ 

Mr. Moutron. Well, just because, this is a matter of reaction to 
me, it didn’t seem like a breach of confidence as I got it at the time. 

The CHarrMan. We would like to get your reasons. 

Mr. Movutron. It is a matter of moral standards. 

The CHarrmMan. You are a responsible and respectable lawyer, and 
we would like to have your mental processes which bring you to that 
conclusion. 

Mr. Movtron. I don’t know as this is a thing on which you can 
rationalize. You have asked my view as to whether I felt that this 
was a breach of confidence, and I have said, no. I don’t see any 
basis on which to infer to the contrary. That is my only difficulty, sir. 

The CHarrman. Was not Mr. Foote supposed to be an adversary 
of yours in these matters ¢ 

Mr. Movutron. Mr. Foote represented the Government. 

The CHarman. Was the Government an adversary of yours / 

Mr. Mouton. Yes. 

The Cuarrman. And, therefore, as attorney for the adversary of 
your client, do you think it was proper for Mr. Foote to do these 
things? 

Mr. Moutron. I see no impropriety with Mr. Foote taking any 
position that he sincerely felt. 

Mr. Hoirzman. Mr. Chairman—— 

The CHairMAN. Just one more question. 

Mr. Cox. Mr. Chairman, I don’t want to interrupt, but may I make 
a small contribution to this discussion ? 

The Cuarmman. Yes, surely. We are glad to have your views. 

Mr. Cox. Perhaps I don’t quite underst: ind the problem here. But 
I would like to say this: I have negotiated in the course of my prac- 
tice, consent decrees with the Department of Justice in other cases, 
and it is not at all unusual in my experience for the staff of the 
antitrust division to call me up when we have made a proposal and 
say, “We have talked about this to the Attorney General, and the 
Attorney General won't take it or Judge Barnes won't take it,” and 
sometimes they say, “Well, the Attorney General has said he might 
take it if you will change it a certain way,” and sometimes they have 
said to me, “We are going to talk about this case to the State Depart- 
ment or we are going to ‘talk about the case with the Department of 
Defense.” That kind of thing, that kind of conversation, goes on 
all the time, Mr. Chairman. 

The Cuatrman. Were not those cases where the Attorney General] 
told his assistants to communicate his views to you / 

Mr. Cox. I assume so, ves. 

The CHatrmMan. Well, we have no evidence that that is such a case 
here. 

Mr. Mout TON. We have no evidence either way. 

The Cuatrman. I beg your pardon ? 

Mr. Mouton. We have no evidence either way. I was not told 
one way or the other. 

The CrarrmMan. If you have no evidence either way, then the in- 
ference, in the absence of evidence, is that there may have been a 
breach of confidence. 
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I would like to ask you this, Mr. Moulton: Why did you note in 
your memorandum of August 18, the following: “In order to assist 


Foote in this task, we undertook to prepare certain memorandums for 
him ¢ 


Mr. Movtton. Well, he was presumably going to prepare a memo- 


randum of pros and cons on each of the items which had been under 
discussion. 


I undertook to prepare a series of memorandums, not a single memo- 
randum, which set forth the items and the positions taken by the de- 
fendants, presumably those which would be cons if you were to put 
it in the language of pros and cons, and considered the pros to be the 
pros for divestiture, or the arguments for divestiture. And all we 
undertook to do is to state the cons or to assist him in stating the cons 
if he cared to use this memorandum for that purpose. 

The Cuarrman. I asked for such a memorandum as you mentioned, 
from the Department of Justice, on December 12, 1957. I will read 
the answer: 


This will acknowledge receipt of your letter of December 12, 1957—this is 
signed by Judge Hansen—to the Attorney General relating to this Depart- 
ment’s files on the negotiations for, and the signing of, a consent judgment in 
United States v. Western Electric Co., Inc., et al. 

We have again considered our position, taken in our letter to you of July 13, 
1956, on your request to examine all our files relating to the negotiations lead- 
ing to the entry of the Western Electric judgment. We believe that we must ad- 
here to our position for the reasons stated in that letter. 

In your recent letter you have specifically requested ‘“‘a copy of a memoran- 
dum from Mr. Edward A. Foote * * * to Judge Barnes, dated August 23 or 
24, 1955, * * *” relating to possibilities for settlement of the above case. Since 
receipt of your letter we have made a very careful check of the files and records 
of the Department relating to the Western Electric case but we have not located 
any memorandum such as you describe. We are therefore unable to give any 
consideration to the question of making available to your subcommittee the 
document you requested. 


I will place in the record at this point my letter to the Attorney 
General dated December 12, 1957, and Judge Hansen's reply of Decem- 
ber 27, 1957. 

(The documents are as follows :) 

DECEMBER 12, 1957. 
Hon. WILLIAM P. RoGers, 
ittorney General of the United States, 
Washington, D.C. 

DeaR Mr. Rogers: On May 29, 1956, I wrote to Attorney General Brownell 
concerning the consent decree entered into on January 24, 1956, in the anti- 
trust case of United States v. Western Electric, Inc. and American Telephone &€ 
Telegraph (Civil Action No. 17149, D. C., N. J.), and requested him to make 
available for examination by our antitrust subcommittee all files in the Depart- 
ment of Justice relating to the negotiations for, and signing of, a consent decree 
in that case. On July 13, 1956, on behalf of the Attorney General, you replied 
that the Department could not grant this request to examine the Department’s 
files relating to the decree in this case. 

I would make clear that I do not agree with the reasons set forth in your 
letter denying the request to examine the files in this matter. 

In any event, in connection with its current investigation of the antitrust con- 
sent decree program of the Department of Justice, it will be appreciated if you 
furnish the subcommittee, at the earliest possible date, a copy of a memorandum 
from Mr. Edward A. Foote, then First Assistant in the Antitrust Division, to 
Judge Barnes, dated August 23 or 24, 1955, setting forth the pros and cons of the 
various possibilities for settlement of the A.T. & T. case which had been dis- 
cussed in conferences between representatives of A.T. & T. and representatives 
of the Antitrust Division. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 
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DEPARTMENT OF JUSTICE, 
Washington, December 27, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN CELLER: This will acknowledge receipt of your letter of 
December 12, 1957, to the Attorney General relating to this Department’s files on 
the negotiations for, and the signing of, a consent judgment in United States v 
Western Electric Co., Inc., et al. 

We have again considered our position, taken in our letter to you of July 13, 
1956, on your request to examine all our files relating to the negotiations leading 
to the entry of the Western Electric judgment. We believe that we must adhere 
to our position for the reasons stated in that letter. 

In your recent letter you have specifically requested “a copy of a memorandum 
from Mr. Edward A. Foote * * * to Judge Barnes, dated August 23 or 24, 
1955, * * *” relating to possibilities for settlement of the above case. Since 
receipt of your letter we have made a very careful check of the files and records 
of the Department relating to the Western Electric case but we have not located 
any memorandum such as you describe. We are therefore unable to give any 
consideration to the question of making available to your subcommittee the 
document you requested. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 


Mr. McCuttocu. Mr. Chairman, I would like to ask a question with 
respect to that letter. 

As I understand it, the letter asked for a copy of the memorandum 
prepared by A. T. & T. for Mr. Foote, is that right ? 

Mr. CHatrman The memorandum that Mr. Moulton just men 
tioned ? 

Mr. Maerz. Mr. Chairman, as I understand the testimony, Mr. 
Foote told Mr. Moulton that he, Mr. Foote, had to prepare a memo 
randum for Judge Barnes of the pros and cons of the possibilities for 
settlement that had been discussed in the conferences with A. T. & T. 

Then there was the meeting in Philadelphia between Mr. Foote and 
Mr. Moulton at which time Mr. Moulton presented to Mr. Foote a 
series of memorandums, which are in the record. 

Subsequent to that time, the chairman wrote to the Department 
of Justice requesting the Department to supply to the subcommittee 
a copy of a memorandum prepared by Mr. Foote summarizing the 
pros and cons of the various possibilities for settlement which had 
been discussed at the conferences with A. T, & T. representatives. 

Mr. McCutiocu. And no such memorandum was ever found ? 

Mr. Maerz. That is correct, sir. 

Mr. McCutiocn. And so far as this committee and the staff is 
concerned, we do not know whether or not the memorandum pre 
pared by A. T. & T. for Foote was used by Foote at this conference 
on August 26, 1955. 

Mr. Maerz. That is correct, Mr. Chairman. 

Mr. Rogers. Let me inject this: Didn't the Justice Department 
refuse to let us see their files? 

The CuarrmMan. On all other files we were refused and I take it 
even if there were such a memorandum we would not be able to get 
it. 

Mr. Rogers. May I ask a question— 

The Cuatrman. I think Mr. Holtzman had asked prior to your 
request. 
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Mr. Hourzman. Mr. Moulton, in response to the chairman’s ques- 
tion, as to how you concluded you thought this was not improper, you 
said you could not rationalize it. 

How do you conclude whether something is proper or otherwise, 
if not by rationale / 

As a lawyer, as a substantial lawyer in the community, how do’you 
conclude in any other way that a thing is proper or not proper? 

Mr. Mocrron. Well, I think the words ‘ ‘proper’ or “improper” to 
me are largely matters of instinct and background ani upbringing 
and moral honesty which are things which when you attempt to set 
them down in a logical syllogism become impossible of statement. 
That is my views of it. 

Mr. Hoirzman. You say your emotions would determine? 

Mr. Movutron. No, no. 

Mr. Horrzman. Whether a thing is proper or improper? 

Mr. Movrron. It is not the emotions. It is background and gen- 
eral knowledge of what is proper and improper. 

It is like the word “character” in the community. You cannot 
do that by rationale. That is done by opinion evidence, as you know, 
and when you talk in terms of proper or improper, it seems to me 
you are getting into that sphere. 

Mr. McCutrocn. Mr. Chairman, I would like to ask a question. 

The CHairMan. Mr. Rogers has the floor. 

Mr. Rogers. Mr. Moulton, directing your attention to the memo 
randum at page 5, paragraph 7, which starts out “Cessation of Man- 


ufacture of Spec ifie Products Lines.” Down at the end you outline 
that comparing such items as switching equipment 215 millions and 
soon. Then the concluding part of that sentence says “and economic 


penalties so large as to be unacceptable to both parties.” 

As that was pre pared, and regarding “both parties,” did you have 
reference to the United States Government as one party and the 
A. T. & T. as the other or did you consider “both parties” as the 
\.T.& To and Western Electric / 

Mr. Movwron. I cannot be sure but I am inelined to think that 
this was as the result of the discussions which we had had in 
negotiations. 

You will recall, as has been testified earlier, the Department of 
Justice and ourselves had pretty much agreed that there should not 
be a consent decree which was going to involve additional telephone 
costs to the users. 

Mr. Rogers. Yes. 

Mr. Movutron. And I am imelined to think that this was the con 
clusion which certainly we had reached and which we believe the 
Department had reached aS a result of the spectrum study which 
indicated the cost penalties to the public in terms of increased tele 
phone rates which would result from this type of divestiture. 

Mr. Rogers. Then I take it from your answer that you meant the 
cost to Western Electric and A. T. & T.? 

Mr, Mourron. I mean ultimately the cost to the telephone sub- 
seriber. 

Mr. Rogers. The telephone subscriber / 

Mr. Movtron. We were only talking in those terms because the 
cost of Western Electric products to the telephone companies, has no 
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significance except to the extent that it is reflected in telephone 
rates. 

Mr. Rogers. When you said both parties, you included the Gov- 
ernment as one party / 

Mr. Moutron. That is right. 

Mr. Rocers. And the other parties would be the A. T. & T. and 
Western Electric / 

Mr. Movutton. That is right. 

Mr. McCutiocu. Mr. Chairman, I would like to ask a general 
question on this issue of professional ethics. 

Was Mr. Foote a nar first, of Judge Barnes and ulti- 
mately of the Attorney General / 

Mr. Moutton. That is right. 

Mr. McCuntxtocnu. And I presume A. T. & T. had some counter- 
parts to Mr. Foote who were subordinate to you and to Mr. Price? 

Mr. Movtron. And there were others who were superior to us, too. 

Mr. McCutiocn. Yes. 

Now, Mr. Moulton, would you have thought it permissible for a 
subordinate of yours to have discussed similar A. T. & T. conferences 
and conclusions with the Attorney General or with Judge Barnes ?/ 

Mr. Movttron. Yes; I would. I can conceive of myself doing it, 
saying I have talked to my people and I have taken this position 
with them. 

Now, whether they are going to do as I think they should do, 
don’t know. 

As a lawyer you also, in any negotiation, it seems to me, come to 
the time when you say “Well, I am not authorized to do this, but 
this is what I will propose to my client or this is what I have pro- 
posed to my client and whether he will go along or not, I don’t 
know.” 

Mr. McCutiocn. Under similar conditions would there have been 
any disciplinary action against your subordinates had such conversa- 
tions been had ? 

Mr. Movtron. No. 

Mr. McCutiocnu. In other words, I judge from what you have 
been saying in answer to my questions— 

Mr. Movtron. It is done all the time. 

Mr. McCuttocn. And in answer to some of the other questions, 
that this sort of thing is an accepted way of negotiating settlements 
of lawsuits both with the Government and between private indi- 
viduals ? 

Mr. Mouton. It is done all the time in my experience. 

Mr. Maerz. Mr. Moulton, to recapitulate, you met with Mr. Foote 
on the evening of August 23, 1955, is that correct / 

Mr. Movtton. No: on the morning of August 23. 

Mr. Maerz. On the morning of August 23, and Mr. Foote had 
previously advised you, had he not, that he was supposed to meet 
with the Attorney General on August 25? 

Mr. Movtrton. That is right. 

Yes, sir. He and Judge Barnes. 

Mr. Materz. Did Mr. Foote tell you that he was going to prepare 
a memorandum of his own regarding the pros and cons of the various 
possibilities for settlement, using your memorandum to assist him? 
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Mr. Mouton. He did not say anything about using my memo- 
randum to assist him. He said exactly what I have in my notes or 
in substance said that. 

I have not anything further. 

Mr. Materz. All right. 

Did Mr. Foote, on the morning of August 23, make it clear to 
you that he had not as yet prepared his memorandum to Judge 
Barnes of the pros and cons of settlement / 

Mr. Mouton. He did not make anything clear to me that morning. 
I handed him these documents as I recall it, and that was all there 
was to it. 

Mr. Maerz. And your memorandum, I think you have testified, 
set forth the defendants’ position at these conferences, is that right? 

Mr. Moutron. Yes; that is right. 

Mr. Maxerz. Did Mr. Foote lead you to believe that he would use 
the memorandum that you gave him in Philadelphia to advance your 
contentions with Judge Barnes and the Attorney General ? 

Mr. Moutton. No; he had not even read it. 

Mr. Matierz. But on August 26, 1955, didn’t Mr. Foote advise you 
privately on the telephone that he actually did advance your conten- 
tions in the conference he had had on the preceding day with Attorney 
General Brownell and Judge Barnes ¢ 

Mr. Moutron. I inferred from what he said to me that he had sug- 
gested a settlement along the lines set forth in the “Memorandum for 
Judge Barnes,” which is not the memorandum we have been dis- 
cussing. 

Mr. Materz. In other words, Mr. Foote told you on the telephone 
that he was urging the Attorney General and Judge Barnes to accept 
a settlement on the basis of proposals which you had submitted on 
June 4, 1954, is that correct / 

Mr. Movtron. I would not say it was on the basis of that. 

Mr. Maerz. How would you say it ¢ 

Mr. Movuron. Along the lines of —— 

Mr. Maerz. Along the lines of the proposals that you had made 
on June 4, 1954, is that correct / 

Mr. Movtron. That is what the memorandum says. 

Mr. Maerz. In other words, Mr. Foote called you on the telephone 
to tell you that he—— 

Mr. Moutron. No. 

Mr. Maerz. He was urging the Attorney General to accept a con- 
sent decree along the lines that you yourself had suggested on June 4, 
1954 ¢ 

Mr. Mouttron. That was not the principal purpose of his call. 

Mr. Materz. But did he make that statement during the telephone 
call? 

Mr. Movuttron. Well, I have said, I have no independent recollection 
of it. I have said that either he told me that or I inferred it from 
something that he said, and I cannot tell you which, because of the 
use of the language “We have reason to believe, but have no official 
knowledge,” and I must have used that for some reason. 

There must have been some uncertainty there in my mind and I 
think there was, but this is the best I could do with it, and this is the 
way it came out in this memorandum. 


26086 O 58 pt. 2, vol. 1 ot 
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Now whether he did it or not, I don’t know. 

Mr. Maerz. Notwithstanding that you and Mr. Foote were sup- 
posed to be sitting across the table and negotiating a decree, Mr. Foote 
told you what position he, as the chief negotiator ‘for the Government, 
had urged at a private meeting with the Attorney General, isn’t that 
right ? 

Mr. Mouton. I have already said all I can on this subject. 

Mr. Materz. Would you answer the question ? 

Mr. Moutron. In answer to your last question / 

Mr. Maerz. Would you answer that question specifically / 

Mr. Mouton. May I have it ? 

(Question read. ) 

Mr. Movtrton. I have said that I inferred from something that he 
had said to me, that he had done this: you have got some characteri 
zations in that question, Mr. Maletz, that I want to be very clear on, 
because I am used to being precise. 

When you say the ¢ hief negotiator, he was the one who was leading 
the staff, but all times he was ‘subject to, and we were very conscious of 
this fact, he was subject to Judge Barnes’ control and authorization. 

Mr. Mauerz. Wasn’t he the chief negotiator so far as you were 
concerned ¢ 

Mr. Mourton. He was in charge of the group, except when Mr. 
Barnes was in the negotiations. 

The last meeting we had had was with Judge Barnes, and when 
Judge Barnes was present there was not any question as to who was 
chief negotiator. 

Mr. Maerz. Suppose Judge Barnes were not present, was Mr. 
Foote the chief negotiator / 

Mr. Movtron. When Judge Barnes was not there; yes. 

Mr. Materz. Did Mr. Foote in the course of this telephone con 
versation of August 26, tell you that he had been authorized by the 
Attorney General or Judge Barnes to communicate with you and 
tell you what had ha ppened at the meeting in the Attorney General's 
office on the preceding day ? 

Mr. Movtron. I don’t have any recollection. I assume from the 
fact that he called me that he was doing what he was authorized to 
do. I don’t know what the procedures are—whether you have to have 
specific consent from within the Department of Justice to make phone 

calls. 

Mr. Materz. Wasn't it clear to you on the basis of your discussion 
with Mr. Foote on the telephone, that Mr. Foote was on your side 
of the controversy in connection with these negotiations 

Mr. Mouton. No. 

Mr. Maerz. Why not / 

Mr. Movtton. Not then or thereafter. 

Mr. Maerz. Didn't Mr. Foote tell you that he had been urging the 
Attorney General to accept a decree along the lines that you had 
proposed on June 4, 1954? 

Mr. Movtrton. That does not mean—in the first place, I have an- 


swered that question repeatedly on the “tell me” so want the record 
to stand as I have answered it before, I have answered it twice now. 

Secondly, if he were doing this, this does not put him on our side 
of the controversy. 
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The Cuairnman. If he were doing that, it did not put him on your 
side of the controversy ¢ 

Mr. Mouton. I don’t know whether he did it or not. 

The CHarrmMayn. If he was urging the Attorney General to accept 
your position then he was an advocate in a certain sense for the A. T. 
& T., wasn’t he? 

Mr. Moun me: Well, Mr. Chairman, we are talking hypothetically 
now because I don’t know what he did. 

But I can very clearly conceive of a man who would come to the 
conclusion, which I am sure is the right conclusion, after the discus- 
sions in negotiations that divesture of Western was, first, not legally 
required, and, second, if it came to pass, would cost the rate payers 
hundreds of millions of dollars per year. 

Now, that being the case, I can see every reason why a man with 
any mind of his own, should say so in conferences with his people in 
his own department, whether bey were superiors or inferiors. 

It seems to me that a man, I don’t know what transpired but if this 
did transpire, it seems to me he was doing his duty, because certainly 
that would have been the consequence and I am just as sure of that as 
I am sitting here. 

The CHarrman. I can realize in the case of adjustment or settle- 
ment, the top attorneys, in this case the Attorney General, might well 
have acceded to your position and say, as is the case here I think, 
that 7 out of 9 of your proposals should be accepted. But when 
you have a man who has negotiated with you, like Mr. Foote, and 
he admitted, soon after negotiations start, tells you he accepts your 
point of view, you have certainly a decided ace in the hole. 

You have an advocate on your side in the entourage of the man who 
represents the Government, your adversary, and I would like to have 
such a situation develop when I am settling lawsuits. 

It would be very easy for me to settle cases and according to my 
own way of thinking and for the best interests of my own particular 
clients. That is how I view this thing, Mr. Moulton. 

Mr. Mourron. Well, I feel quite differently, Mr. Chairman, as I 
have expressed it. 

Mr. Hoitrzman. Mr. Chairman, let’s reverse the situation. Sup- 
pose one of your subordinates told Mr. Foote that he was urging on 
A. T. & T. the divestiture, would you feel the same way about it ? 

Mr. Movutton. If I have a subordinate who truly believes that di- 
vestiture is the right thing for our business, and he does not say so, he 
ought not to work for me. 

Mr. Houtrzman. But suppose he told the other side, pending ne- 
gotiations that he was so urging it, would you not have felt that that 
was improper so far as your company was concerned ? 

Mr. Movutron. If he had taken the position and said to me that 
this is what I am recommending to my people they may not—I mean 
they do not know whether they are going to go along with it or not, 
if that is the way he mn and if he is honest and has done it and he 
has good grounds for it, I don’t know why you should penalize a 
fellow for havi ing an aa »pendent mind and speaking. 

Mr. Honrzman. You would not then suggest any proceedings, dis- 
ciplinary proceedings against such a subordinate. 
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Mr. Maerz. In the course of this conversation of August 26, Mr. 
Foote also told you, did he not, that the Attorney General had directed 
Judge Barnes to discuss the matter with Chairman Mc ‘onnaughey of 
the Federal Communications Commission and with the NARUC? 

Mr. Movtron. This is precisely the same. I inferred this: Now 
whether the word “direct”—I am pretty sure the word “direct” was 
not used. 

It may have been. I dont’ know whether he said “suggested” or 
“directed,” or what it was. 

I don’t know whether he stated this to me specifically. All I can say 
is that I gathered this from the conversation and I put it down in 
these formal words. 

Mr. Maerz. From the conversation you had with Mr. Foote? 

Mr. Moutrton. Yes. 

Mr. McCvutiocn. Mr. Chairman, will you identify for us NARUC? 

Mr. Movtton. Yes. 

National Association of Railroad and Utilities Commissioners. It is 
an association of all the State regulatory commissions of which I 
think the FCC is either a member or a cooperator. 

It is one of these national bodies. 

Mr. Maerz. Mr. Moulton, wasn’t Mr. Foote then telling you about 
what plans the Attorney General then had with respect to this case? 

Mr. Movtron. If he told me this directly, he was telling me this. 
At least I inferred this from the conversation. 

Mr. Maerz. In other words, he inferred to you what the future 
plans of the Attorney General were, isn’t that correct ? 

Mr. Movurton. No; just what it says here: He had suggested or 
directed to Judge Barnes, whatever word you want to use here, to 
talk with regulatory people. 

Mr. Maerz. Wasn’t this confidential 

Mr. Movtton. It seems to me this was quite a proper thing to do 
because the regulatory aspect of this, as you very well know, bulks 
very large in the course of these negotiations. 

I don’t know whether this was confidential information or not. 

How do I know? 

Mr. Maerz. Did you have any reason to believe it was confidential 
information ¢ 

Mr. Movron. I don’t have any reason to believe it was confidential 
information. 

Mr. Maerz. Mr. Moulton, does your so-called chronology sum- 
marize accurately events on September 12, 21, and 23 of 1955? 

Mr. Moutron. Ithinkso. You are asking me to go back and certify 
the accuracy of something I did when I was closer to it. 

I assume it was accurate at the time; yes. 

Mr. Maerz. Mr. Chairman, with your permission I would read 
three entries referred to: 





September 12 Moulton advised Foote that a careful search revealed no State 
commission decision recommending or suggesting the divestiture of Western. 
At Foote’s suggestion, Moulton supplied him with excerpts from a few recent 
State rate cases dealing with the Western issue. 

September 21 Moulton conferred with Foote who advised that Judge Barnes 
had taken no further steps in connection with our matter. 

September 23 Moulton called Judge Barnes to inquire when we could expect 
to hear from him and whether a further conference would be helpful. Judge 
Barnes said that he didn’t have much to say at the moment; that he was still 
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hopeful that something can be worked out; and that he would have to take the 
matter up again with his staff. 

On September 23, you spoke to Judge Barnes, who told you, did he 
not, that he had not reached any conclusion ¢ 

Mr. Movtron. Judge Barnes said he did not have much to say at 
the moment. And that wasthe fact. There is a longer memorandum 
of this conference, you know. It has been referred to and I think 
it is in the record. 

Mr. Maerz. However, is it not a fact that as of September 23, 1955, 
you knew what the position of Mr. Foote was, is that correct ? 

Mr. Moutron. I knew what the position of Mr. Foote was? 

Mr. Maerz. Yes. 

Mr. Movutron. You are going back to the earlier entry ? 

Mr. Maerz. Yes. 

Mr. Moutton. I know exactly what I have testified to. 

Mr. Hoirzman. At that point now I would like to clear this up if 
we can. 

Mr. Moulton, suppose you have a negligence case, and you are nego- 
tiating with an adjuster to settle the claim. 

Suppose, further, that the adjuster tells you that he is urging the 
company to pay $50,000 in your case. 

W ould you see anything improper in that ? 

Mr. Moutron. No. He is talking subject to authorization, and I 
have settled negligence cases and I have always talked subject to 
authorization, whichever side I was on. 

Mr. Hottrzman. But doesn’t that put you in a most advantageous 
position to know what the adjuster is going to urge upon his em- 
ployer / 

Mr. Moutton. No. I don’t think so, because his employer is the 
one who is going to make the final decision. 

As much as I would like the $50,000, and I don’t know whether 

$50,000 is enough in this example, but much as I would like the $50,- 
000, I have not got it in pocket by a long shot until some fellow in 
the home office who is looking at the whole broad field here says 
“Oe.” 

Mr. HotrzmMan. Suppose you had only considered asking for 
30,000, and the adjuster then tells you he is recommending 50,000, 
would your answer be different ? 

Mr. Mourron. I think you have a different situation there and 
that is different from this one, because the asking had been done 
before we had done the negotiating. 

Mr. Maerz. Mr. Moulton, did it come to your attention that at any 
time between August 1955 and December 1955 Mr. Dumas had 
further meeting with Attorney General Brownell ? 

M. Moutron. I believe he did. 

Mr. Matetz. When was that / 

Mr. Mouton. I believe he did. Sometime—Mr. Dumas as I under- 
stand, is going to testify, but sometime late in September or early 
October. 

I have no independent recollection of that meeting taking place. 

Mr. Maerz. Were you advised —— 

Mr. Mouton. I assume I was. 

Mr. Maerz. As to the nature of the discussions that took place 
between Mr. Brownell and Mr. Dumas? 
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Mr. Movtton. I assume I was told of those—of the discussion. 

Mr. Maerz. What were you told—— 

Mr. Moutron. I have no independent recollection of it, and I think 
that it would be better if Mr. Dumas testified concerning it. 

Mr. Maerz. When did these discussions, according to the best of 
your knowledge, take place ¢ 

Mr. Mouton. I only learned this latterly and it was—that is my 
recollection—I have no recollection of the incident. I have been told 
by Mr. Dumas that he had a meeting sometime in September or 
October. 

Mr. Materz. Were you advised as to what the nature of this dis- 
cussion was / 

Mr. Movutton. I have been since these hearings started and I do not 
think I should go into discussions I have had with Mr. Dumas. 

He is going to be here and I would much prefer to have him 
testify. 

Mr. Maerz. In any event you have been advised that in or about 
September or October 1955, Mr. Dumas spoke to Mr. Brownell about 
this lawsuit ¢ 

Mr. Movtton. Yes, sir. 

Mr. Matetz. Did Mr. Foote at any time inform you that Attorney 
General Brownell planned to write to Chairman McConnaughey of 
the Federal Communications Commission requesting the Commis- 
sion’s views respecting divorcement of Western ‘ 

Mr. Movutron. Yes, sir. 

Mr. Maerz. Did Mr. Foote tell you he was drafting a letter for 
the Attorney General’s signature to be addressed to the Chairman of 
the Federal Communications Commission ¢ 

Mr. Movutron. Well, I don’t know as I knew who was going to 
sign that letter. In fact, I did not know the protocol so I did not know 
the Attorney General] signed letters to the Chairmen of Commissions, 
but I knew that such a letter was in contemplation, yes, sir. 

Mr. Marerz. When did Mr. Foote discuss this with you 

Mr. Movtron. It was about—it was early November. 

Mr. Marerz. What transpired at the discussions you had with Mr. 
Foote respecting this matter ¢ 

Mr. Moviton. Mr. Foote said that—let me go back a minute here. 

In the course of these negotiations we had made this point, among 
others, that Western’s prices and profits were subject to disallowance 
by regulatory commissions in rate cases where those prices or profits 
were found by the Commission to be unreasonable, and the burden 
of proof of proving the reasonableness of the prices and profits falls 
on the telephone companies who are seeking the rates. 

This is as a result of the affiliation of Western Electric in the Bell 
System and legally it flows from Smith v. illinois Bell Telephone Co. 
which was decided, I think, in 1930. 

We had made the point if there were divestiture, the power to 
disallow and thereby control the prices and profits of the manufac- 
turer of telephone equipment which was sold to the telephone com- 
panies would be lost. 

It seems to us that that was an important regulatory consideration 
and that this power was something which was in the public interest 
from the regulatory point of view. 

This was the position which we had put forward. 
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Mr. Foote, as I recall it, wanted us to repeat and state for him 
precisely what our position had been in this regard, as I understood 
it, with a view to seeking the advise of the Federal Communications 
Commission as to the validity of the position we had taken and as to 
its significance from their point of view. 

The CuHarrMan. Did it come to your attention that a letter signed 
by the Attorney General dated November 8, 1955, was addressed to 
Mr. McConnaughey concerning the basic question of divorcement? 

Mr. Mouton. I have seen that since these investigations started. 
I had not seen it before. 

The Cuarrman. Do you know Mr. Edward Crosland ? 

Mr. Moutron. Yes. 

The Cuarrman. Whois he? 

Mr. Moutton. Mr. Crosland was an assistant to the president of 
the American Telephone & Telegraph Co. 

The Cuarrman. Is hea registered lobbyist ¢ 

Mr. Moutrton. I believe so. 

The Cuarrman. Did it come to your attention after this letter was 
sent by the Attorney General to the Chairman of the Federal Commu- 
nications Commission that Mr. Crosland who has been described by 
you, discussed privately with various of the FCC Commissioners the 
company’s position on the question of divorcement as per that letter? 

Mr. Movuron. No; not in that form. Let me just go back a minute 
and explain Mr. Crosland’s position. 

The CuHarrmMan. Let me ask you, did Mr. Crosland discuss with 
the Commissioners the contents of that letter, if you know. 

Mr. Moutron. I do not know that he did and I do not think that he 
has so stated to this staff. 

The CHarrman. Did he discuss the company’s position with the 
(‘Commissioners ¢ 

Mr. Mouton. He had discussed the company’s position and kept 
the FCC advised as to the company’s position with reference to this 
and a great many other matters, both before and after this letter was 
sent, that is his job. 

The CHarrMan. You were aware, were you not, that Justice had 
sent that communication to the Federal Communications Commission ? 
Mr. Mouton. I assumed that one had been sent, I had not seen it. 

The Cuatrman. Do you know whether Mr. Crosland was so aware ? 

Mr. Moutton. I assume that he knew what I knew. 

Mr. Maerz. Mr. Moulton, you knew from Mr. Foote that the 
Department of Justice was proposing to send a letter to the Federal 
Communications Commission, requesting the views of the Commisison 
insofar as divorcement is concerned, is that right ? 

Mr. Movtron. No; with reference—as I had understood it, and I 
believe the letter bears it out—with reference to the position we had 
taken on the legal question I have outlined. 

Mr. Materz. You knew from Mr. Foote that the Department of 
Justice had sent a letter to the Federal Communications Commission 
requesting the views of the Commission, is that right ? 

Mr. Moutron. With reference to the subject matter I have dis- 
cussed ? 

Mr. Maerz. Yes. 

After you became aware of that, did you discuss this with Mr. 
Crosland ¢ 
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Mr. Movtron. I told him of it. 

Mr. Materz. Yes. 

After you told this to Mr. Crosland, is it not a fact that Mr. Crosland 
discussed the company’s position with respect to this matter with indi- 
vidual Commissioners on the Federal Communications Commission ? 

Mr. Moutron. I believe he did it both before and after the time. 

Mr. Maerz. He did it afterward as well as before ? 

Mr. Movtron. I believe that is what he has told you and told me. 

Mr. Matrerz. According to the best of your knowledge with what 
Commissioners of the FCC did Mr. Crosland discuss this matter ? 

Mr. Movtron. I do not know precisely which ones he discussed it 
with. I assume that he discussed it with all of them. 

You must remember, Mr. Maletz, and I want to make this one thing 
clear, that under section 218 of the Communications Act, the Com- 
mission has the duty to inquire into all aspects of our business and 
anything that may affect that business. This is the statutory require- 
ment, and this does not involve litigated matters or rulemaking; this 
is a general requirement that they “keep themselves advised and this 
is directed toward the Commissioners themselves. 

In consequence there are a good many things about our business 
which are of significance, which we have a duty to advise the Com- 
mission regarding and certainly this case was one of them because the 
impact of this case, in our judgment, if divestiture had been grantéd, 
would have been of terrific significance to the rate payers of this 
country. 

That is the reason why Mr. Crosland was in communication with 
these Commissioners on many matters. He did not, as I understand it, 
make a special trip on this matter alone, These were in the course of 
conversations on other matters which were of official importance to 
the Commission. 

The CHarrmMan. You don’t want us to believe that Mr. Crosland did 
not make a specific journey to the Federal Communications Commis- 
sioners just to talk about the weather. He went there specifically to 

talk about this letter, did he not ? 

Mr. Movutron. No, according to his statement, he went to talk about 
a number of things—separations, a good many things. 

The CHarrMan. But there is no doubt he went there with a purpose 
of discussing the contents of this letter. 

Mr. Movutron. No. 

The CHarrMan. Did he discuss the company’s position ? 

Mr. Movtron. He discussed the company’s position that I have 
outlined with reference to the effect of divestiture on the regulatory 
authorities of the FCC and the Commissions. 

The Cuarrman. Before his journey to the Commissioners you told 
him about the letter / 

Mr. Movtron. No, he talked to them about this before the letter. 

The CuatrMan. I am talking about the letter that the Department 
of Justice sent to the Chairman of the Federal Communications 
Commission. 

Mr. Moutron. Yes. 

The Cuatrman. You knew of that letter, you unfolded that infor- 
mation to Mr. Crosland ? 

Mr. Movtton. I told him, along with other people, sure. 

The CuatrmMan. Along with other people ? 
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Mr. Mouton. Sure. 

The CHarrMan. Then thereafter he went to see the Commissioners ? 

Mr. Movutron. He was in constant contact with the Commissioners, 
both before and after. 

The CuHatrman. Mr. McCulloch? 

Mr. McCuttocu. I was just going to inquire whether Mr. Crosland 
is about and whether he is in position to answer directly these questions. 

The Cuairman. I am going to request that Mr. Crosland be asked 
to come here as a witness. 

Mr. Movtron. Yes, sir. 

Mr. Maerz. Mr. Chairman. Mr. Moulton, to recapitulate, was not 
the chronology approximately as follows: 

Mr. Foote discussed with you privately the draft of a letter he 
was preparing for the Justice Department to send to the Chairman of 
the Federal Communications Commission with respect to your position 
and seeking the views of the Commission with respect to your position, 
is that right ? 

Mr. Mouton. You inject the word “privately” when we talk about 
discussions between two lawyers, but yes, in that sense, I suppose it 
was. 

My recollection is that he told me they were going to write a letter, 
and he wanted to be clear as to what our position was and I have seen 
the letter since and it is clear that it was an accurate statement of 
our position. That is about all I can do with it, Mr. Maletz. 

Mr. Maerz. ne he show you a draft of the letter he had prepared ? 

Mr. Movtron. I do not recall whether he showed me a draft. I 
think I wrote out a couple of paragraphs. That is my recollection, 
that I wrote out a couple of paragraphs which stated our position on 
this legal matter. 

The CuatrmMan. You helped him prepare a letter which was to be a 
communication from the Attorney General to the Chairman of the 
Federal Communications Commission ? 

Mr. Movtron. He wanted a statement of our position on this legal 
question and I stated it for him, yes. To that extent, yes. 

Mr. Horrzman. Mr. Chairman, he already knew your position, did 
he not, Mr. Moulton ? 

Mr. Moutton. He knew our position but when you get to stating 
these things you want to be fairly precise, and I have had quite a lot 
of experie nce in the regulatory field, and it was our position he was 
stating and it did not seem to me at all unnatural if he was putting 
our position that he would want to have it accurate. 

The CHairman. I would say that not only did you have an ace in 
the hole, but you 2 id the trump cards right up your sleeve. 

Mr. Movtron. I did not consider this in any way if he was going 
to state our position that it was anything improper or irregular about 
saying “We are going to state your position. Now let’s be sure we 
have stated it correctly.” 

Mr. Maerz. Continuing with the chronology: After Mr. Brownel! 
sent the letter to the Federal Communications Commission, and be- 
fore a reply was received, is it not correct that Mr. Crosland dis- 
cussed privately with individual members of the Federal Communica- 
tions commission the company’s position in respect to this matter ? 

Mr. Movtron. I don’t know how private these were. 
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All I know is from him that he, both then and previously, had 
stated the company’s position with respect to the regulatory question 
involved. 

Mr. Maerz. Did it come to your attention at any time that on No- 
vember 30, 1955, Chairman Mc ‘onnaughey addressed a communica- 
tion to Attorney General Brownell in response to Mr. Brownell’s 
inquiry ? 

Mr. Movuton. That is a letter which I had never seen until these 
proceedings started. I have the impression that I learned that a letter 
had been received. 

Mr. Maerz. How did you learn that ? 

Mr. Movtron. I am in some doubt about that. It may well have 
been that when I received a call on, I believe it was probably around 
the 2d of December, suggesting that I come down and talk with the 
Department of Justice people, that I have been told at that time that 
a letter had been received. 

The Cuatrrman. I show you these two communications, one from 
the Attorney General and one to the Attorney General and ask you if 
you can identify them. 

Mr. Movtton. These I have seen before. Mr. Maletz very kindly 
permitted me to examine them. I would just like to read one thing 
here. 

The CuatrmMan. One of those letters is the letter written by the 
Attorney General, and I would like you to examine that communica 
tion addressed to Mr. McConnaughey, and ask whether or not it con 
tains any paragraphs of which you are the author. 

Mr. Movtton. Well, I cannot tell at this distance but I would think 
that the statements in the third and fourth paragraphs which are 
statements of our position were based on my communication or what- 
ever it was to him. 

They are accurate statements of the position that we took and they 
are perfectly straightforward legal statements of our position. 

The CHatrMANn. Those two letters will be received for the record. 

(The documents are as follows :) 

OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., November 8, 1955 
Hon. GeorGE C. MCCONNAUGHEY, 
Chairman, Federal Communications Commission, 
Washington, D.C. 

My Dear Mr. CHAIRMAN: In January 1949 the Department of Justice filed an 
antitrust suit against Western Electric Co., Inc., and American Telephone & 
Telegraph Co. 

As you are aware, Western is a subsidiary of A. T. & T. and is the manufac- 
turing and supply unit of the Bell System. As such it manufactures most of 
the telephone apparatus and equipment used by the operating subsidiaries and 
the long lines department of A. T. & T. to provide telephone service. The com- 
plaint in this case contains a prayer for relief which, if granted, would com- 
pletely divorce Western from the Bell System. More specifically the complaint 
asked that the business of manufacturing telephone equipment and apparatus be 
separated from the business of operating telephone service in the Bell System 
and that Western be dissolved and its various manufacturing plants divided so 
as to comprise three separate companies, each completely separate as to stock 
ownership, management and control. 

In discussions with representatives of this Department, the defendants have 
taken the position that the present arrangements for the provision of telephone 
equipment used by the Bell System are both efficient and economical and the 
costs of such equipment to the Bell System companies are low. They further 
take the position that divestiture of the manufacturing function would be less 
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efficient and economical, and that the cost of telephone equipment would in- 
crease, thereby tending to increase the cost of telephone service to the public. 

In this connection, the defendants state that, by reason of the inclusion of 
Western in the Bell System, the reasonableness of its prices and profits are 
subject to examination by regulatory bodies in the exercise of their ratemaking 
functions, that the burden of proving their reasonableness is on the Bell System 
companies and that the regulatory agencies have power in fixing rates to make 
disallowances to the extent that such prices or profits are found to be unreason- 
able. The defendants state that, in consequence, Western’s prices and profits 
are under continuing study by regulatory agencies. The defendants also state 
that the regulatory agencies would be deprived of this control of the prices and 
profits of the manufacturers of telephone equipment used by the Bell System if 
Western were divested or divorced therefrom. 

If the defendants are correct in these statements, the question arises whether 
divestiture of Western would have a significant effect upon the exercise of their 
functions by the regulatory agencies. I would, therefore, appreciate an expres- 
sion of the Commission’s views with respect thereto. 

Sincerely yours, 
HERBERT BROWNELL, Jr., Attorney General. 


NOVEMBER 30, 1955. 
THE HONORABLE THE ATTORNEY GENERAL, 
Washington, D.C. 


Deak Mr. ATTORNEY GENERAL: Further reference is made to your letter of 
November 8, 1955, concerning the pending antitrust suit against Western Elec- 
tric Co., Inc., and the American Telephone & Telegraph Co., in which the com- 
plaint asks that Western be divorced from the Bell System. In your letter, you 
cite the position taken by the defendants in discussions with the Department 
that divestiture would result in a less efficient and economical arrangement for 
the provision of telephone equipment used by the Bell System and would in- 
crease the cost of such equipment and tend to increase the cost of telephone service 
to the public. You advise that in this connection the defendants have stated that 
the reasonableness of Western’s prices and profits are subject to examination 
by the regulatory bodies in the exercise of their ratemaking functions, and the 
burden of proving such reasonableness is upon the Bell System companies; that 
the regulatory agencies, as part of their ratemaking powers, may make disallow- 
ances to the extent that Western's prices may be found to be unreasonable; that 
Western’s prices and profits are under continuous regulatory study; and that 
divestment of Western from the Bell System would deprive the regulatory agen- 
cies of their existing control of the prices and profits of Western. You request 
the Commission’s views as to whether, if the defendants are correct in these 
statements, divestiture of Western would have a significant effect upon the 
exercise of their functions by the regulatory agencies. 

The operations of Western, including its prices and profits, are, of course, not 
subject to direct control by any regulatory authority. Nevertheless, telephone 
regulatory authorities have the power, which is inherent in their ratemaking 
functions, to safeguard the public against possible abuses in the prices estab- 
lished for Western's sales to its affiliated telephone operating companies. Be- 
cause of the absence of ‘“arm’s-length dealing’ between Western and the Bell 
System telephone companies, the latter companies, when called upon to do so, 
have the burden of demonstrating that their payments to Western are reason- 
able. To the extent that such payments are determined to be excessive, the 
regulatory agency, in fixing reasonable telephone rates, may make appropriate 
disallowances in the amounts claimed by the telephone companies as allowable 
investment and expenses, 

In addition to the powers inherent in the rate-fixing process to safeguard 
against abuse in the prices charged by Western to affiliated companies, regu- 
latory agencies also have varying types of statutory powers designed to provide 
additional safeguards. For example, certain State commissions have authority 
to pass upon the propriety of contracts entered into by telephone companies with 
affiliated manufacturing and servicing companies and to disapprove any such 
contracts, the terms and conditions of which are found to be in conflict with the 
public interest. This Commission is empowered to require Western, in its ca- 
pacity as an affiliate of telephone companies subject to our jurisdiction, to file 
prescribed reports with respect to its operations and to furnish full and com- 
plete information with respect to any matters affecting the performance of the 
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Commission’s regulatory responsibilities. Also, under our authority over the 
accounting performed by telephone companies subject to our jurisdiction, the 
Commission may take appropriate measures to require a Bell System telephone 
company to eliminate from its accounts any amounts recorded therein which 
represent excessive payments by the company to Western. 

In view of the foregoing, it would appear that adequate powers reside in the 
regulatory authorities to deal with the matter of Western's prices and profits, 
insofar as they may affect the investment and expenses of affiliated operating 
telephone companies. This Commission, in cooperation with the National Asso- 
ciation of Railroad and Utilities Commissioners, jontly undertook, in 1947, a 
preliminary study of Western’s profits and accounting procedures in order to 
provide helpful information to State and Federal regulatory agencies in judging 
the reasonableness of Western’s prices and to determine the need for a more 
comprehensive investigation of Western’s costs, accounting procedures, and prices. 
This study, which was the subject of an extensive report in 1948, reviewed 
selected phases of Western’s operations. Supplemented summary reports on 
Western’s operating results have been prepared annually since that time. We 
believe that these studies have been instrumental, at least in part, in bringing 
about substantial reductions by Western in its prices charged to the telephone 
companies of the Bell System. 

In the event that Western were divested by A. T. & T., the reasonableness 
of the payments made by the Bell System telephone companies for equipment 
and services would, in large measure, be removed as an issue in the ratemaking 
process. In other words, to the extent that such equipment and services would 
be obtained from a competitive market and negotiated for entirely at ‘“arm’s 
length,” there would be no issue as to the propriety of intercompany profits 
included in the prices paid therefor. Such payments would not be denied the 
presumption of reasonableness as they are under existing arrangements. Of 
course, the prices paid for equipment and services obtained by the utility in an 
open market would continue to be subject to scrutiny by ratemaking bodies 
principally from the standpoint of the necessity for, and prudence of, the expen- 
ditures. The prices would not and could not, under existing statutory scheme 
of regulation, be subject to regulatory scrutiny from the standpoint of the 
reasonableness of the profits of the independent supplies of such equipment and 
services. This is not to say, however, that the regulatory agencies may not test 
the reasonableness of prices paid to independent suppliers where there is evidence 
that those prices have been established through collusion or other questionable 
arrangements. 

We are of the opinion that the powers encompassed within the existing Federal 
and State regulatory framework can provide substantial safeguards against 
possible abuses in fixing the prices of Western for equipment and services sup- 
plied to the telephone companies in the Bell System. 

By direction of the Commission. 

GEORGE C. MCCONNAUGHEY, Chairman. 

Approved in Commission meeting, November 30, 1955. Item No. 3 CC Agenda. 
A. E. H. 

Mr. McCcutiocn. Could I see them ? 

The CHarrMan. Yes. 

Mr. Maerz. A day or two after Mr. McConnaughey’s letter to Mr. 
Brownell, and I think the letter is dated November 30, 1955; is that 
correct 

The Cuarrman. What is the date of that letter ? 

Mr. Materz. The letter from Mr. McConnaughey to Mr. Brownell 
is dated November 30, 1955. Now a day or two thereafter, did you, 
on or about December 1 or 2, receive a call from Mr. Foote in the 
course of which he stated that the Department of Justice was prepared 
for the defendants to submit a proposed decree as a basis for negotia- 
tions which would not include divestiture provisions. 

_ Mr. Movtron. It is my recollection, and I have no independent 
information or note on this, that I did receive such a call from Mr. 
Foote, and that he did qualify however the statement, that this excep- 
tion of divestiture was without prejudice to any position that the 
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Department might wish to take in the course of the coming negotia- 
tions, 

Mr. Maerz. On or about December 5, 1955, did you confer with 
Messrs. Foote, Kramer, and Murphy at the Department of Justice 
for the purpose of relating to them orally what A. T. & T. was pro- 
posing to eacaea in its draft decree? 

Mr. Moutton. Yes, that is my recollection. 

The Cuarrman. Before we proceed further: The Chair wishes to 
state that we will have witnesses conc erning this letter from the 
Federal Communications Commission Chairman to the Attorney 
General. 

They will appear subsequently. 

Mr. Maerz. Did you on December 7, 1955, send the Department of 
Justice a decree drafted by you which was to serve as a basis for 
settlement negotiations ? 

Mr. Moutron. December 6? 

Mr. Maerz. December 6. 

Mr. Movutron. According to the letter which I have from myself 
to Mr. Kramer. 

Mr. Maerz. Did you on December 6, 1955, send the Department 
of Justice a decree drafted by you which was to serve as a basis for 
settlement negotiations ? 

Mr. Movutron. Yes. 

Mr. Materz. It is correct, is it not, that the draft decree you sub- 
mitted was of the character which you suggested in your memorandum 
to Judge Barnes dated June 4, 1954? 

Mr. Movtron. Of a general character, as I believe I testified to 
the other day. 

There are some things in the memorandum from Judge Barnes 
which were not included in the draft decree. 

Mr. Maerz. And is it not a fact that this was the type of settlement 
which Mr. Foote had told you he had urged in his meeting with the 
Attorney General on August 25, 1955? 

Mr. Movuron. No, I don’t think he told me there was any type of 
settlement he had urged and you are going back now to the colloquy 
we had earlier about that. 

This is what we had included, these items are among those included 
in the memorandum to Judge Barnes. 

This was, of course, the first document in a series, long series of 
intensive negotiations. 

Mr. Macerz. All right. 

Mr. Moulton, let’s see if we can get this chronology correct: You 
had submitted a memorandum to Judge Barnes on June 4, 1954, 
setting forth certain proposals which you would be willing to con- 
sider in settlement of the case, is that right ? 

Mr. Movutton. Willing to consider. 

Mr. Materz. Right. 

You then had a conversation with Mr. Foote on August 26, 1955, 
at which time Mr. Foote inferred to you, did he not—— 

Mr. Mouton. Yes. 

Mr. Materz. That he, Mr. Foote, had urged a settlement along the 
lines set forth in that memorandum of June 4. 1954? 

Mr. Movutron. Yes. That was inference and that did not deal with 
any specifics. 
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Of course, the major issue here was divestiture, going back to that 
point. 

You know our position with reference to that. I need not go over 
it, and I inferred from that that at least Mr. Foote understood our 
position and was impressed by it, as he should have been. 

Mr. Materz. Was the draft decree you submitted in December of 
1955 of the character which you suggested in your memorandum to 
Judge Barnes dated June 4, 1954? 

Mr. Movtron. It did not include divestiture and it included com- 
pulsory patent licensing and related matters, some of which were 
included in the list of matters which we said we were ready to consider 
back in June of 1954. 

You have to remember that times change and thinking changes as 
these things go along and this is what we were prepared to do “when 
we submitted it. This was a substantially fresh approach, and when 
we prepared this decree we did not get out the memorandum to Judge 
Barnes and say, “Now we are going to frame something on that 
memorandum.” 

That was not the way we went at it. 

Mr. Materz. I will have to repeat the question, Mr. Moulton: Is it 
correct that the draft decree you submitted in December 1955 was of 
the character which you suggested in your memorandum to Judge 
Barnes dated June 4, 1955? 

Mr. Movtron. In that it did not involve divestiture and did involve 
some of the items in that memorandum; yes. 

Mr. Maerz. Mr. Moulton, may I show you a document submitted 
to the committee by Mr. Cox and direct your attention to appendix G 
and ask you to read the first two paragraphs ? 

Mr. Movtron. Yes. 

Mr. Materz. I wonder if you would read them aloud. 

Would you identify the doc ument first ? 

Mr. Movtron. Well, it is Appendix G of a longer memorandum 
entitled “Final judgment, January 24, 1956.” 

Mr. Maerz. Was it prepared by you? 

Mr. Movtron. No; it was not prepared by me. 

Mr. Marerz. Was Appendix G prepared by you? 

Mr. Movrrton. No. 

Mr. Maerz. Who prepared it ? 

Mr. Movutron. I don’t know. 

Mr. Materz. Was it prepared by the company ? 

Mr. Moutron. I think it was prepared by somebody in Western 
Electric. 

Mr. Maerz. I beg your pardon ? 

Mr. Movtron. Somebody in Western Electric Co. 

Mr. Maerz. Would you read it ? 

Mr. Movtton (reading) : 

On December 7, 1955, we sent the Department of Justice a proposed decree 
(draft of December 6, 1955) as a basis for negotiations. 

The decree submitted was of the character suggested in the memorandum to 
Judge Barnes dated June 4, 1954. No earlier opportunity to deliver such a draft 
had presented itself. 

Mr. Maerz. Thank you. 

Mr. Movtron. I noticed he uses the word “character”’—“of the 
character”—but it does not change the testimony that I have given. 
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Mr. Maerz. The draft decree you submitted did not contain any 
provision requiring divorcement of Western Electric, isn’t that right? 

Mr. Movutton. That is correct. 

Mr. Materz. It did not contain a competitive bidding requirement, 
did it? 

Mr. Mouton. No. 

Mr. Maerz. Did it contain a provision to require that a specified 
ratio of outside purchases be maintained by Western ? 

Mr. Mouton. No. 

Mr. Materz. Is it not true that the Department of Justice demanded 
successively that Western be divorced, then that a portion of its manu- 
facturing facilities be divested, and that it be restricted to manufac- 
turing a percentage of the Bell System roqaesranniey 

Mr. Movuuron. Well, as to the last one I do not know whether you 
would call that a demand or not, Mr. Maletz. 

You study this record pretty carefully and you will see we went a 
long way with that one, and we were in the course of pretty serious 
negotiations when the Department of Justice said that they did not 
want to pursue it any further. 

So I don’t know whether you would call that a demand or not. 

Mr. Materz. With the greatest respect, Mr. Moulton, I suggest that 
your answer is not responsive and I would like to repeat the question. 

Is it not true that the Department of Justice demanded successively 
that Western be divorced, then that a portion of its manufacturing 
facilities be divested and that it be restricted to manufacturing a per- 
centage of Bell System requirements ? 

Mr. Movutron. Well, to be responsive, no. 

Mr. Materz. Your answer is, no? 

Mr. Movron. For the reasons I stated in my previous unresponsive 
answer. 

Mr. Maerz. I show you a document which was supplied to the 
committee by your company, and ask you to examine it, and then read 
to the committee the first paragraph, if you will. 

Mr. Movuron. The first paragraph, Mr. Maletz? 

Mr. Maerz. The first paragraph. 

Would you identify the document for us / 

Mr. Movtron. It is a document marked private and confidential, 
and headed “Notes with Respect to the Proposed Consent Decree in 
the Western Electric Antitrust Action. 

Mr. Materz. Who prepared the document, Mr. Moulton ? 

Mr. Movuxiron. I cannot say for certain. 

Mr. Maerz. Would you read the first paragraph? 

Mr. Movutron (reading) « 

The proposed decree is the result of 2 years of negotiations in which the 
Department of Justice demanded, successively, that Western be divorced, that a 
portion of its manufacturing facilities be divested, and that it be restricted to 
manufacturing a percentage of Bell System requirements. The Government was 
dissuaded from insisting upon those demands, however, and the decree contains 
nothing of that character. 

Mr. Maerz. Thank you very much 

Mr. Moviron. May I add that when you get down tothe question of 
the demand for restriction of manufacture of the percentage of the 
Bell System requirements that this was something that they had 
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advanced in June of 1955 for and as a basis of possible negotiation or 
possible decree. 

We negotiated with them, and we were told in August that they, 
that Judge Barnes rejected it and did not want to go any further with 
it. 

So if that is a demand which they made, it does not comport with 
my understanding of the phrase. 

‘We had gone quite a long way and made a full presentation to them 
and indicating quite an interest in that sort of thing but they did not 
want it. 

Mr. Materz. In respect to the draft you submitted on December 7, 
1955. 

Mr. Movutron. December 6. 

Mr. Maerz. December 6. 

Now with respect to the draft you submitted on December 6, 1955, 
that was to serve as a basis for negotiations. Is it not correct that the 
outstanding feature of that draft was a provision requiring that with- 
out any time limit the defendants license any applicant at reasonable 
royalties under all existing and future Bell System patents for any 
equipment, provided the applic ant would license Western and A. T. 
& T. at reasonable royalties, for communication equipment specified by 
the defendants? 

Mr. Movtton. Yes; this is what I meant when I said we led high. 

Mr. Maerz. And the draft you submitted also contained, did it 
not, a provision requiring the defendants to furnish, at reasonable 
charges, technical information to licensees for 5 years respecting 
standard equipment regularly manufactured by Western for sale 
to the operating companies, provided that the applic ant furnish its 
technical information to Western at reasonable charges ? 

Mr. Movtron. Correct. 

Mr. Maerz. And did the draft you submitted on December 6 also 
enjoin the defendants from: Acquiring other manufacturers of com- 
munications equipment without approval of the Court or other tele- 
phone companies without approval of the FCC; granting or receiv- 
ing exclusive distributorships rights; fixing resale prices; restraining 
the Bell operating companies from disposing of any equipment ow ned 
by them ? 

Mr. Movtrron. Yes, sir. 

Mr. Maerz. Do you recall that it has been testified that on June 
1, 1954, the defendants submitted a proposal for a consent decree / 

Mr. Mouton. Yes. 

Mr. Maerz. Is it not correct that every single one of the proposals 
you had made on June 4 were embodied in the draft you submitted 
on December 6, 1955 ¢ 

Mr. Movutron. May I have that question / 

(Question read.) 

Mr. Mouton. No. 

Mr. Maerz. I wonder if you would explain that answer. 

Mr. Mouton. Well, in 1954, as we discussed the other di vy, we had 
included an item for consideration and that was the limitation of 
Western to the manufacture of equipment for the Bell System or 
tor the Government. 

Mr. Materz. Right. 
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Mr. Mourron. There may be other items, I have not checked them 
but that is one. 

Mr. Materz. Is it correct that the draft you submitted on Decem- 
ber 6, 1955, and which served as a basis for settlement negotiations, 
did not contain any proposal which had not been suggested by you 
on June 4, 1954 ¢ 

Mr. Moutron. I think that is correct. 

Mr. Maerz. Furthermore, is it not a fact that on June 4, 1954, you 
were willing to consider a provision in a decree which would require 
Western to withdraw from making those things which are not. sold 
by Western in the Bell System or to ‘the Government ? 

Mr. Mouton. We indicated our willingness to consider such a 
provision at that time. 

We did not include it, as I testified the other day, in the draft we 
submitted on December 6, 1955. 

Mr. Marerz. With that exception, is it not correct, that the draft 
of the decree you submitted on December 6, 1955, was along the lines 
of the proposal you had suggested on June 4, 1956 4 

Mr. Moutron. That is correct. 

Mr. Materz. The actual draft of the decree which you submitted 
on December 6, 1955, and which was to serve as a basis for settlement 
negotiations was not as stringent as the proposal that you yourself 
had suggested on June 4, 1956 ¢ 

Mr. Moutron. Well, I do not know what you mean by stringent. 
We submitted a decree which did not include one item, which had been 
put forward for consideration on June 4, 1954. 

Mr. Materz. The draft that you submitted in December 1955 was 
not as onerous to the defendants as the proposal you had made in 
June 1954; isn’t that right ? 

Mr. Moutron. We had not said we would accept this type of provi- 
sion. We said we put it forward for consideration. It was con- 
sidered in the negotiations which followed, so I do not quite see your 
point. 

Mr. Maerz. You submitted a proposal, did you not, on June 4, 
1954 4 

Mr. Mouuron. Yes. 

Mr. Maerz. Then you submitted a draft decree, did you not, in 
December 1955 ? 

Mr. Mouton. Yes. 

Mr. Maerz. Is it not true that the draft decree that you submitted 
in December 1955 followed along the lines of the proposal you had 
made in June 1954 with the exception that in June 1954 you were 
willing to consider having Western withdraw from certain activities 
which "proposal was not contained in your first draft in December 1955 ? 

Mr. Movutron. It was not contained in that draft, that is correct, 
although it was considered in the course of the negotiations. 

I think you are attaching significance to the fact that we did not 
put in a provision encompassing a rather difficult provision which 
took long negotiations in accomplishing later on. 

Mr. Materz. Is it not correct that on or about December 10, 1954, 
the Department of Justice had rejected your June 4, 1954, proposals 
for a consent decree as inadequate ? 

Mr. Movrron. I don’t recall that it had. 
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Mr. Maerz. Mr. Moulton, I would show you another A. T. & T. 
document entitled “Final Judgment, January 24, 1956,” and ask you 
if you would read the first paragraph of appendix F? 

(The document referred to appears at p. 2451.) 

Mr. Mouton (reading) : 

December 10, 1954, conference with the Department of Justice, Government 
rejected June 4, 1954, proposals for consent decree as inadequate. 

Mr. Maretrz. Who made the statement, Mr. Moulton ? 

Mr. Moutton. I don’t know who made the statement, but I don’t 
think it is a fair one. It certainly was not made by somebody who 
was present at that meeting. 

Mr. Materz. Mr. Moulton, I wonder if you could examine this 
document again and advise the committee as to whether or not this 
document was supplied to the committee by Mr. Cox. 

Mr. Movuron. Oh, yes. This came from our files. There is no 
question about that. 

Mr. Materz. Who prepared that particular document / 

Mr. Movtron. I imagine this was prepared by a number of people. 
I think it is notes which were gotten together for use by Mr. Kappel 
at a conference which was held very shortly after the entry of the 
final judgment on January 24, 1956, the prim: iry purpose of that con- 
ference being to advise supervisory people in Western Electric of the 
terms of the judgment so that there could be strict compliance with 
its terms. 

It was very important to do this immediately afterward, and these 
notes were pulled together obviously in some hurry for that purpose. 
But I do not recall, and I may be wrong, but I do not recall any- 
thing which would lead anyone to believe that the conference on 
December 10 constituted a formal rejection of any proposal that we 
had made, and more particularly a formal rejection of the June 4, 
1954, memorandum. 

Mr. Hotrzman. How about an informal rejection / 

Mr. Moc tron. I don’t think it was an informal rejection, either. 

Mr. Hourzman. You feel that memorandum is inaccurate, that the 
matter of rejecting a proposal was put down in error ¢ 

Mr. Movtron. I do. I don’t think that was a rejection of a pro- 
posal. I may be wrong. 

Mr. Maerz. Mr. Moulton, I think you testified that Mr. Kappel 
had participated in the preparation of this document, is that right ? 

Mr. Mouton. I don’t know to what extent he participated in the 
preparation of the document, I really do not. 

Mr. Maerz. He did to some extent ? 

Mr. Movtron. This I don’t know. Whether they were notes pre- 
pared for his use, whether he used that particular phrase I don’t 
know. That is the way you have to operate. 

Somebody has to get a lot of notes together and I am sure he did 
not write these notes all out himself. 

Mr. Matetz. Who is Mr. Kappel, Mr. Moulton / 

Mr. Mov tron. Well, he is currently president of the American 
Telephone & Telegraph Co.; at that time he was president of the 
Western Electric Co. 

Mr. Houttzman. You think the president of A. T. & T.—— 

Mr. Movtrton. I beg your pardon, sir? 
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Mr. Horrzman. You think the president of A. T. & T. could err 
in the matter of a rejection of a proposal ? 

Mr. Movtron. I don’t want to get in trouble with my boss but the 
answer to that is yes. E specially since he was not in and did not 
attend that conference and especially since there is a memorandum 
of that conference and I have not read it currently, but I think we can 
refer to the memorandum of that conference as to whether or not 
there was a rejection. 

Mr. Marerz. Is it not a fact that Mr. Foote early in December 
1955 told you that the Department was willing to accept as a basis 
for settlement negotiations a draft decree less onerous to the defend- 
ants than the proposal that you had originally suggested on June 4, 
1954? 

Mr. Movutron. No, he did not say anything of the sort. 

Mr. Maerz. Did Mr. Foote tell you in December 1955 that you 
could submit a draft decree as a basis for settlement negotiations ? 

Mr. Mouton. Correct. 

Mr. Maerz. Did he indicate in any way what the provisions of 
this decree might be ? 

Mr. Movutron. No. 

Mr. Marerz. Did he tell you that he would be willing on behalf 
of the Department of Justice to negotiate on the basis of any draft 
decree that you submitted ? 

Mr. Movutron. The sequence is this: It is all in the record. He 
called, as I recall it, and said if we wished to submit a draft decree 
that did not have divestiture in it, they were prepared to consider 
it. This was our move. They were prepared to consider it and go 
forward to see whether their negotiations would result in anything. 

As is always the case in those situations, I suppose, it is up to the 
defendant to put into the draft decree what he thinks he should put 
into it. I went down and I talked to the three of them and, as I re- 
call it, I indicated what was going to go in. This was not a negoti- 
ating session. This was not whether they would accept or reject a 
clecree. 

We came forward with this decree, and there is no significance to 
the fact that this was in any way related to anything else. This is 
what we started with, and we went on from there, and the negoti- 
ations from there on out will display the substantial changes which 
were made in this draft as we went along. 

Mr. Maerz. Mr. Foote then told you that the Department would 
be willing to consider negotiating on the basis of the draft decree 
which you submitted that did not contain a divestiture provision, 
is that right ? 

Mr. Mouton. Well, they were willing to sit down and talk, sure. 
Not only did he tell me that, but ev erybody told me that when we got 
down there, the other people. 

We were going to submit a draft decree, and we went down and 
I said, as I ree all it, there will be items there that will be this and 
this and this. It was pretty informal; I wanted to get the feel. It 
was one of these logistics meetings. And we submitted this and we 
went to work. 

Mr. Maerz. Did Mr. Foote also tell you that the Department 
would be willing to accept for negotiation purposes a decree which 
did not contain a competitive bidding requirement ? 
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Mr. Movutron. I don’t recall any specific discussion on the subject. 
Mr. Maerz. Did he tell you that. the Department was willing to 
consider 

Mr. Mouton. Certainly—— 

Mr. Materz. negotiations on the basis of draft decree which did 
not contain a provision requiring that a spec ific ratio of outside pur- 
chases be maintained by Western ? 

Mr. Movtron. That had faded into oblivion earlier, in August. 

Mr. Maerz. I see. 

Mr. Movrton. So I was not told by Foote or anybody else at that 
time anything about that and I do not recall any discussion of com- 
petitive bidding. 

Mr. Materz. Is it not correct 

Mr. Movutton. At that conversation. 

Mr. Materz. Is it not correct that in the intervening year between 
December 1954 and December 1955 the following events occurred: 
First on August 26, 1955, Mr. Foote inferred to you that he had urged 
on the Attorney General on August 25, 1955, a settlement along the 
lines you had originally suggested in your June 4, 1954, proposal. 

Mr. Moutron. We have been all over that and I will stand on the 
record as made. 

Mr. Martz. Is it not correct that in September or October of 1955, 
Mr. Dumas met with the Attorney General ¢ 

Mr. Movtron. I believe so. 

Mr. Materz. Is it not correct that Mr. Foote drafted a letter for 
the Attorney General which he had discussed with you in order to 
obtain the company’s position, which letter requested the views of the 
Federal Communications Commission ¢ 

Mr. Moutton. I believe that to be the case. 

Mr. Maerz. Is it not correct, that Mr. Crosland, assistant to the 
president of A. T. & T., explained privately to FCC Commissioners 
the company’s position on the matter / 

Mr. Movtton. Well, I testified as much as I know about that, sir. 

Mr. Matertz. Is it a fact that on November 30, 1955, Mr. McCon 
naughey sent a reply tothe Attorney General / 

Mr. Movtron. I see it in the record, yes. 

Mr. Marerz. On December 1 or 2, 1955, Mr. Foote advised you 
that the Department was willing to accept as a basis for settlement 
negotiations a draft decree which did not contain divestiture pro 
visions ? 

Mr. Movtron. Willing to consider, not to accept. 

Mr. Maerz. As a basis—— 

Mr. Movutrron. Consider as a basis for negotiation, yes. The word 
“acceptance” I don’t think has any significance in that context. 

Mr. Maerz. Let me repeat the question. 

Is it a fact, then, on December 1 or 2, 1955, Mr. Foot advised you 
that the Department was willing to consider as a basis for settlement 
negotiations a draft decree proposed by you which did not contain 
divestiture provisions / 

Mr. Moviron. Without prejudice; to any position they might af 
terward wish to take, yes. 

The CHairMAN. The committee will now adjourn and reassemble at 
2:30 this afternoon. 
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(Whereupon, at 12:20 p. m. the committee was recessed until 2:30 
p. m. of the same day. ) 


AFTERNOON SESSION, 2:30 P. M. 


The CuatrMan. The committee will be in order. 

Mr. Maerz. Mr. Chairman, I would offer for the record at this 
point three documents pertaining to the proposal discussed between 
representatives of the Department of Justice and representatives of 
A. T. & T. with respect to the defendants being required to maintain 
a specified ratio of outside purchases. 

The CHarrMANn. Accepted. 
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Raving in mind our general understanding that the 
settlement of this case should not be sush as materisiiy fo 
affeet the cost, quality or availability of, of improvements 
in, the telephone service to be provided by the Bell Systen, 
and subject to agreement on other provisiens, defendants 
would be willing to comsider « decree wiieh previded in 
substanee as follows: 

The defendants are to take ection so that after 
@ suitable period ef years the five-year moving average 
ratie of purchases by all Bell System ecmpanies, for use 
by operating unite of the Bell System, of commumicetion 
preducts manmufaetured by ethers than defendants and their 
subsidiaries (heresfter esalled “outside purchases") to 
aggregate purchases ef eemmunication products by the 
operating unite of the Bell System will be mot less than 
233. In computing such ratio, subassemblies and somponents 
purehaseé outside the Bell System for incorporation in 
cOmm=nioetion pro@uets menmufaetured by defemdsate and 
their subsidiaries fer use by eperating wits ef the Bell 
System would be ineluded in outside purehases, and sub- 
assemblies end components furnished by defendants and 
their subsidiaries te outside manmufecturers for ineerporation 
in communication products manufactured by then fer such use 
would be exeluded from outside purehases. 
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The term “communication produste" would be éefined 
te mean all manufsctureéd products used eof whieh may be used 
es a pert ef ecomanications aystems, of in the maintenance, 
pepeir or testing of such systems, including, without 
limitation to, transmission, station, svitehing, protection, 
power and message accounting equipment and apparatus, and 
commmications lines and cables with associated poles, 
hardware and conduits, and subsessemblies and components 
ef ell sueh manufactured products. 

The term “communications systems" would be defined 
to mean the physical instrumentalities, facilities and 
apperatus (exeept land and buildings) constituting a part 
of, oF eounested vith, aystems used in the transmission of 
intelligenee of any kind by wire of radio, er both. 

The term “subessemblies and components" would be 
gemerally defined as all apparatus, units and parts going 
inte the final mamufacture or assembly of communications 
products sold or to be sold te the operating mits of the 
Bell System. This definition would also be broad enough 
to inelude, with a few possible exceptions, all items of 
the eharecter now manufactured by Western or its sub- 
Sidiaries, whether or not a further mamifacturing step 
or process is required before the item is in final form 
te be sold as « commmications product or to be used as 
a gubessembly or component of such « product. 
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STATEMENT 


It has came to our attention that there may be a misunderstanding 
between us concerning a basic provision of the propose: consent 
decree. Qur proposal was that the defendants should adopt a plan 
which would result, by December 31, 1959, in independent manu- 
facturing companies other than Western Electric selling 25% of 
the total dollar volume of sales of manufactured items to the 

- T. & T. Long Lines Division and the Bell System Operating 
Companies. This, of course, refers to sales made to Long Lines 
an the Operating Companies, not to sales made to Western 
Electric. It was our intention that Vestern's percentage of 
the total sales to the Long Lines Division and the Bell System 
Operating Companies would be computed by comparing the dollar 
volume of System sales of "manufactured itens® by Vestern 
to the total dollar volume of all purchases of "manufactured 
items® by Long Lines and the Operating Companies. A sale by 
Western to a Bell System Operating Company of ean item manu- 
factured by Western but containing certain component parts 
purchased by Western from nom-Bell sources, under our interpre- 
tation, d be a sale by Western for the full dollar amount 
of the sale. No part of that sale would be treated as a sale 
by an independent manufacturer for purposes of making the 
relevant percentage computation. 


Upon reviewing certain of the conversations at our recent 
meeting, it appears to us that you may be proceeding on a 
different theory under which the amount paid by Vestern ‘or 
the component parte of an item of equipment would be deducted 
from the total amount received by Western in a sale of that 
item and treated as a sale by an "independent -anufacturer*", 
That is definitely contrary to our understanding. We thought 
it impertant to bring this matter to your attention to make 
sure that we both are proceeding on the same basis. 
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Following through on last week's discussion we indicated that 
we would pull together some data on volume, on sales, on 
purchases and so forth on several bases of inclusion in the 
formula and discuss them with you. We also indicated that 
we would ve you a picture of our findings relative to the 
effects any such 25% requirement. 


l. About the formula: 


Several ways of figuring and several percentages emerge. 
One way of doing and the way we have been using it here 
is 


(a) Deduct from Hell Total Sales $1019 M (this is Western 
Electric's total sales to Hell Companies for 1954) 
the amount for installation, equipment specification, 
repairs and services and shop services and basic 
supplies not related to so-called telephone equipment, 
apparatus, cable, wires and materials. 


The base then is $662.4 


(b) Its make-up is as follows on the basis of purchase 


pricés: 
1. Purchased raw materials $133.0 M 
2. Purchased services and processing 1.5 M 


‘3, Telephone materials made outside and re-sold 89.0 M 
i4. Purchased apparatus units 13.2 M 


‘5. Purchased components 24-6 
$261.3 M 


6. W. E. costs - labor, development, 
distribution, transportation, 
taxes and profit $401.1 M 


(c) Using #3 + #4 + #5 = $126.8 M as 
numerator + $662.4 = 141% 


(4) Uur 1954 purchases were made in a period of expansion 
and as a guess $15,000,000, at least, purchases have 
either been absorbed by new capacity added or will not 
be repeated. Due to Tonawanda strike our purchases 
of wire and cable products were approximately $11 309,000 


due to the emergency and would not be repea 
above items this amounts ow. M in Item 4 and o7M 


in Item 5. 
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1954 adjusted for Tonawanda only would be: 
126.8 - 11.3 = 115.5 purchased to 662.4 sales = 17.4% 


Had we been operating in 1954 under a requirement of 25% 
purchases, as you suggest, theg would ecual $165.M, this 
would have meant an increase of $50.1 M. If we were to 
agree to a 25% figure from what we know about 1955 sales 
now, it would probably mean over $70 M more purchases 
this year. 


Since our volume of sales varies from year to year, our plans 
for capacity and purchase are based on this experience and a 
variation of at least + 20% is not unusual. 


This is reflected in our 5 year averages: 


1950 lL 41952 861953 ie 
13.3% 13.6% 14.0% 15.2% 16.5% Adjusted for Tonawanda 
($11.3 M) excl. subcontract; 
incl. comp. 
° ° ° ° ok cl. comp. - adjusted for 
Tonawanda ($4.6 M) 


Any possibility of our farming out this much business will 

require going away beyond components and getting into basic 
telephone equipment such as cable, subscribers! equipment, 

p.b.x. boards, station cords, etc., to a major extent. 


At best we can expect some penalty over our costs and for 
several years they will be higher than we feel are justified. 
Our guess would be a penalty of 10 to 25%; just to illustrate --- 


(a) We purchased 750,000 cords through six separate purchasing 
centers in the first half of 1955; for the second half we 
placed one purchase order for 750,000 cords to be delivered 
over six months. These are cords exactly comparable to 
the cords we manufacture. The prices quoted for the second 
half year were 26% and 38% respectively less than those 
paid during the first six months. The purchased price in 
this case was ye at ed hundred and ee eoe ber hundred or 
$7.45 and $14.6 @ than our selling price for the same 
cords namely, $49.00 and $64.00 respectively. 


(b) Distributing Frame Wire purchased 355, conductor feet 
at 125% of our cost; 7,930 telephone answering sets of 
our design purchased at 134% of our cost; exchange cable 
$16,000,000 worth purchased at 139% of our cost (Appendix 
1 for details). 
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Should we attempt to meet a 25% requirement it would be 
necessary for us to start on components and move to units 
unless prohibitive penalties of not only cost but delivery 

and quality were to be avoided. All of this strongly points 
to the view on our part that any possibility of reaching a 25% 
purchase figure would require not only including components 

as we have said but some extensive contracting for major 


gemnoegets as well. 


We have naturally given this matter a good deal of study. We 
are of the opinion that you should know what is involved and 
that some real problems are posed that we need your reaction 
on before we deliberate much further. lin the first place ---- 


l. We are organized to serve the sell System, and other 
than the government we have no interest in other 
business. In serving ourselves we see no conflict 
with other business and the best public interest. 

We believe this is the only sound way to do the best 
job for the voublic. 


ze Une of the most opvious lines of telephone material 
for us to exvand our ourchasing into would pe televhone 
cable. To do this with any chance whatsoever of 
reasonable costs,dependable suppiy and quality means 
starting up in business- one large manufacturer. de 
would have to invest at least $20,000,000, build a 
plant of at least 15 4.C.F., annual capacity, and 
produce a vintage of cable more modern (our current 
specifications) by 30 years than any present cable 
manufacturer is doing. The implications of this are 
that this manufacturer would have a capacity about 
1-1/2 times that of all American telephone cable 
manufacturers outside of Western. sy having a contract 
and by coming close to meeting our costs, he would have 
a price advantage sufficient to literally drive all 
competitors out of business if he sold to others than 
the bell System. 


Uur cuestion is should we enter exclusive contracts? 
or do you accept this condition that would be setup? 


3. This same situation would prevail in other categories 
of apparatus because there is simoly no chance of 
our purchasing final products of major conseauence 
without serious penalties unless we concentrate 
manufacturing. 








2250 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


4e 


Doing these things would reduce our proportionate share or 
participation in the manufacture of communication equipment 
consicerably. We can only estimate that we might than be 
65%. 


If this is accomplished there will need to be qualified 
manufacturers with capital to invest in this business. 


We would need to contract for an unreasonable period of 
time at a substantial level + 20% to expect prices even 
approaching ours. 


We would need to supply technical information, patent privi- 
leges, and supply technical assistance in design, process and 
plant layout in getting started. 


We would expect to recover these costs in our oricing the 

same as we do on our own manufectured product, but would ex- 
pect to be paid for our research and development, engineeringand 
manufacturing assistance and patent privileges on sales made to 
others by these manufacturers. 


It is very important that we include components in the formula 
and have eae positive settlement with no open end if we are to 
have a reasonable basis of operations with our employees as 
well as for doing our engineering and our management job on a 
sound basis and permit our dealings for this contracted work 
to be carried on with some chance of success. Un this basis 


£ 


we are willing to give serious study and consideration to 25%. 
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Mr. Maerz. I would also, Mr. Chairman, offer a copy of a letter 
from Mr. Moulton to Mr. Foote, dated September 12, 1955, enclosing 
excerpts from recent State rate decisions relating to Western Electric, 
together with a memorandum dated September 15, 1955, from Mr. 
Moulton to Mr. Crosland relating to this matter. 

The CHarrman. Accepted. 

(The documents referred to appear at p. 2313.) 

Mr. Maerz. Mr. Moulton, is it correct that after submission of 
your first draft of a decree on December 6, negotiations with the Jus- 
tice Department representatives went on daily from December 13, 
1955, to December 23, 1955, with further meetings early in January 
1956? 


TESTIMONY OF HORACE P. MOULTON, ACCOMPANIED BY HUGH B. 
COX—Resumed 


Mr. Mouton. Yes, with these emendations: We had a meeting on 
Thursday, December 8, which was a sort of an organization meeting. 
Then we adjourned and went forward on the 13th and met every 
day except Saturday, the 17th of December, when both sides decided 
to withdraw and reform, as they say. 

Mr. Maerz. And you adjourned, I take it, on December 23, until 
the first of the year? 

Mr. Moutron. Until the fourth of January. 

Mr. Marerz. In these daily meetings were there any negotiations 
pertaining to possible divorcement of Western ? 

Mr. Mouton. No. 

Mr. Maerz. Were there any negotiations in the course of these 
daily meetings with respect to requiring the Bell Companies to pur- 
chase on the basis of competitive bidding ? 

Mr. Movtron. No, those matters had been thoroughly discussed 
earlier. 

Mr. Maerz. In other words, those matters were water over the 
dam at that point, is that correct ? 

Mr. Mouton. Well, we, as the defendants, proceeded on that basis 
and they were not raised during this period. 

Mr. Maerz. During the period of these daily meetings, who was 
the chief Government negotiator ? 

Mr. Movtron. Well, that is hard to characterize. 

Everyone on the Government side partic ipated rather actively in 
the negotiations. I suppose since they were held in Mr. Foote’s office 
that possibly that was an indication that he was in charge of this 
group and also by reason of his rank as related to others. But I will 
say that it was a very free interchange with everyone getting into the 
act, so to speak. 

Mr. Matetz. Were the other members of the Justice Department 
negotiating team Mr. Victor H. Kramer, chief of the General Litiga- 
tion section, Mr. Walter Murphy, Mr. William Kilgore, chief of the 
Judgments and Judgment enforcement section, and Mr. Elmo Flynt ¢ 

Mr. Mouttron. No. Mr. Flynt did not appear at this time. Mr. 
Flynt was not in on these final negotiations. 

Mr. Mauerz. Were the other members then Mr. Kramer, Mr. 
Murphy, and Mr. Kilgore? 

Mr. Mouuron. Yes, and for a part of 1 day, a Mr. Hollander. 
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Mr. Maerz. Just part of 1 day ? 

Mr. Movtron. On patent matters. 

Mr. Maerz. Do you recall the consent decree in the case was pre- 
sented to the district court in New Jersey for approval by the Gov- 
ernment attorney, Mr. Kilgore, on January 24, 1956 ? 

Mr. Moutron. I do. 

Mr. Maerz. And you represented the defendants before the court 
in this matter, did you not ? 

Mr. Movrton. Well, I am not admitted to practice in New Jersey. 

Mr. Ward, of the firm of Pitney, Hardin, and Ward, was there, 
and was counsel of record. 

I was there and Mr. Walter Brown, who signed the decree for 
Western Electric Co., was there. 

Mr. Materz. You entered an appearance, did you not ? 

Mr. Moutron. I do not recall that I did. I may have. I don't 
think there was a formal appearance entered but maybe there was. 

My name appears but I do not have any recollection of going 
through the act of filing an appearance form. 

The Cuarrman. Identify that, will you? 

Mr. Maerz. This, Mr. Chairman, is a transcript of the proceed- 
ings before the United States District Court for the District of New 
Jersey, in the matter of United States of America versus Western 
Electric Co. and American Telephone & Telegraph Co., before the 
Hon. Thomas F. Meaney, district court judge. Appearances were 
entered by William D. Kilgore, Jr., Department of Justice, for plain 
tiff; and for the defendants, appearances were entered by Pitney, 
Hardin, and Ward, attorneys for defendants; Horace P. Moulton, Jr., 
vice president and general counsel, A. T. & T., Walter L. Brown, vice 
president and general counsel, Western Electric Co. 

The transcript of the proceedings, Mr. Chairman, I would offer 
in evidence at this point. 

The CHarrMan. It is accepted. 

(The document is as follows :) 


UNITED STATES District CoURT FOR THE DISTRICT OF NEW JERSEY 
C. 17-49. On entry of order 


UNITED STATES OF AMERICA, PLAINTIFF 
v. 
WESTERN ELEcTRIC COMPANY, INC., AND AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, DEFENDANTS 


Newark, N.J., Tuesday January 24, 1956 


Before the Honorable Thomas F. Meaney, United States Department of 
Justice. 

Appearances: William D. Kilgore, Jr., of the Department of Justice, for plain- 
tiff. Piney, Hardin & Ward, by Waldron M. Ward, attorneys for defendants. 
Horace P. Moulton, Jr., vice-president and general counsel, American Telephone 
& Telegraph Co. Walter L. Brown, vice president and general counsel, Western 
Electric Co. 

(Walter W. Heironimus, C. 8. R., official U. S. court reporter, Newark 1, N. J.) 

The Court. [To counsel in case on trial.] Gentlemen, I am going to ask you to 
permit me to interrupt the conduct of this case to take up a matter which has 
been brought to my attention and which is of prime importance. 

I shall hear the Attorney General, please. 

Mr. KiLtcoreE. Your Honor—— 
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The Court. This is in the matter of the United States of America against 
the Western Electric Co., Inc. and American Telephone & Telegraph Co. 

Mr. KILcore. I am W. D. Kilgore, Jr. 

Your Honor, I am here on behalf of the plaintiff with the express authoriza- 
tion of the Attorney General to propose to you a settlement of the case United 
States v. Western Electric Company and American Telephone & Telegraph 
Company. 

The Attorney General has authorized me to state that the proposed settle- 
ment, if signed by Your Honor and entered in this court, will adequately pro- 
tect the public interest involved in this suit, and the Department recommends 
the settlement to you. 

I don’t know whether the court would like to have a summary 

The Court. I have had this matter presented to me for the past, oh, year 
and a half, I imagine, and I am familiar with the general questions involved. I 
think, however, for the purpose of the record, that I should like to have from you 
a brief summary of the prime details of the adjustment which is recommended. 

Mr. Kivcore. Well, as Your Honor knows, this case was instituted on Jan- 
uary 14, 1949, and the Government’s complaint charged that the defendants 
had violated sections 1, 2, and 3 of the Sherman Act by restraining and by 
monopolizing the manufacture, distribution and sale of certain telephone equip- 
ment used by telephone companies in serving the public. 

The settlement which is proposed to Your Honor today does not, as the com- 
plaint requested, divorce Western Electric from A. T. & T. but it does leave 
it as the manufacturing arm for the Bell System. 

The judgment does prohibit the defendant A. T. & T. from directly or in- 
directly engaging in activities outside of the communications field, the charges 
for the services of which are subject to either local, State, or Federal regulation, 
utility commissions. In turn, the defendant Western Electric is enjoined from 
manufacturing equipment which is not of the type furnished to Bell System 
operating companies and to A. T. & T.’s long-lines division. 

There are certain exceptions to those injunctions; I will not go into detail as 
to those. 

Affirmative relief is contained in the judgment in that the two defendants 
are required to license to any domestic applicant any patent right that they 
have that fell under certain agreements which they had entered into with 
General Electric, with Westinghouse Corp., and Radio Corporation of America. 

The patent licenses which the defendants are required to grant are royalty- 
free except for RCA, General Electric, and Westinghouse. They are subject, 
however, to the applicant giving back to the defendants on reasonable terms 
licenses under patents which the applicant has insofar as they cover the equip- 
ment or the use of equipment in the telephone field. 

Another provision of the judgment requires these defendants in perpetuity to 
grant licenses to others without restrictions on use and on reasonable royalty 
terms, any patent which they acquire through their own research ; but once again 
this grant of a license is limited to the applicant giving back to the defendants 
rights under patents which the applicant has. 

There is one other major provision of relief contained in the Judgment and that 
is that the defendants are required to give to patent licensees certain manufac- 
turing drawings, blueprints, and specifications covering equipment of the type 
which Western Electric manufactures. The defendants may make a reasonable 
charge for these specifications, manufacturing drawings, and they may condition 
the grant or the giving of those blueprints and specifications upon the licensee 
giving back to the defendants drawings of similar scope. 

The Court. And that includes a general exposition of know-how. 

Mr. KILGore. Yes, sir. 

There are provisions in the judgment which prohibit these defendants from 
entering into future agreements of the type which the Government complained 
of in its complaint, and the defendants are enjoined from engaging in certain 
practices which the Government sought to strike down. 

In order that both Federal and State utility agencies may have a true basis for 
determining whether the prices which Western Electric charges on a sale of 
equipment to the Bell System operating companies, the judgment specifically 
requires Western Electric to maintain and use cost accounting methods which 
will enable the regulatory agencies to determine the cost of the type of equip- 
ment involved. 

Your Honor, there are other detailed provisions but I don’t think of quite the 
major significance to the others, but I would like to express appreciation to the 
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Court’s interrupting its day to take this proposed judgment, and I would like 
once again to state for the record that this proposed settlement, agreed to by the 
defendants without any trial, without any evidence having been taken, is sub- 
mitted as a settlement which adequately protects the public interest. 

Thank you. 

The Court. From the exposition that has been given of the proposed judgment, 
the Court is satisfied with the arrangements made for licensing and cross-licen- 
sing and the existence of control by State and Federal regulatory bodies, and 
finally with recourse to the Court so far as the reasonableness of the cost of 
licensing in the form of royalties is concerned I feel that the judgment is in the 
public interest. I, of course, am not familiar as the experts in the Depart- 
ment of Justice are familiar with the details of the whole situation but I am 
sufficiently familiar to know the broad, general outlines of it, and to feel that 
the men assigned in the Department, particularly Mr. Barnes and Mr. Foote, 
have devoted the knowledge which comes from long study and great experience 
to this problem, and when they recommend it to the Attorney General, that he 
recommend the adoption of this judgment by the Court, I feel that they have 
had a conscientious spirit and that they are in the firm belief that the public 
interest is protected; and with the Attorney General making such a representa 
tion to the Court, and with the Court’s appreciation of what has been done and 
with its own knowledge of the general outlines of it, I feel that I can unhesi 
tatingly accept the recommendation of the Attorney General, that this judgment 
is in the public interest, and that it is a satisfactory adjustment of this very, 
very vexatious problem; and I am therefore happy to go along with the recom- 
mendation made by the Attorney General and shall forthwith sign this judg- 
ment. 

Today is the 234d, is it? 

The CLerK. The 24th. 

The Court. The 24th. 

I want to express my thanks to you gentlemen for the expeditious way in 
which you have presented this matter, knowing that I am occupied with another 
ease. 

Mr. Movtron. May I offer one errata, I am not a junior. 

Mr. Maerz. What is that ? 

Mr. Moctron. I am not a junior. 

Mr. Materz. Is it not a fact that the court had but one specific 
question about the decree and that was a question directed to Mr. 
Kilgore as to whether the decree required a general exposition of 
know-how by the defendants? 

Mr. Movrron. Well, the record speaks for itself. 

The decree was explained to the judge in chambers first, and there 
was a meeting in chambers at which Mr. Kilgore explained the decree, 
and then the judge said we should go into ‘the courtroom and state- 
ments should be made and the decree was entered. 

He, I am sure, had some questions in chambers although I cannot 
now recall precisely the nature of the questions. 

Mr. Marrrz. Mr. Chairman, I would read from part of the state- 
ment made by Mr. Kilgore, together with the court’s question in open 
court: 

There is one other major provision of relief contained in the judgment and 
that is that the defendants are required to give to patent licensees certain manu- 
facturing drawings, blueprints and specifications covering equipment of the type 
which Western Electric manufacturers. The defendants may make a reason- 
able charge for these specifications, manufacturing drawings, and they may con- 
dition the grant or the giving of those blueprints and specifications upon the 
licensee giving back to the defendants drawing of similar scope. 

The Court. And that includes a general exposition of know-how. 

Mr. Kiicore. Yes, sir. 

The Cuartrman. Did you hear Mr. Kilgore say that. Mr. Moulton ? 

Mr. Movtron. I have no independent recollection of it, Mr. Chair- 
man. 
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The CuHarrman. Do you feel—— 

Mr. Moutron. I have no reason to believe this is not an accurate 
report of what went on, but I cannot help in any way. 

Mr. Matrrz. Is it not a fact that you knew that the decree did not 
require the defendants to supply “know-how ?” 

Mr. Moutron. I do not know—-will you define “know-how” for me? 

The CHaAirman. It means, I should take it, that when Western 
Electric was going to license its patents, in accordance with the de- 
cree, it would have to tell the licensee or the person who was getting 
the patent for how to use them or provide some information as to 
its use. 

Mr. Moutron. Well, we are required to provide information con- 
cerning the use of the patents in the devices, in the equipments which 
are licensed. 

Mr. Maerz. Mr. Moulton, are you familiar with an annotated copy 
of the decree which Mr. Cox supplied to the subcommittee # 

(The document referred to appears at p. 2589.) 

Mr. Movtron. I believe I can find the one you refer to. Is that the 
one you showed me this morning ¢ 

Mr. Matetz. Would you refer to page 14? 

Do you have it, sir? 

Mr. Mov tron. I have it. 

Mr. Matetz. Page 14states as follows, does it not—— 

The CHatrman. This is the decree of the Court? 

Mr. Maerz. These annotations, I take it, were made by officials of 
A.T.&T.? 

Mr. Mouton. Well, I think, these were made for the most part by 
Mr. Kappel. 

Mr. Matetz. Who is at present president of A. T. & T., is that 
right ? 

Mr. Movtton. Yes, at that time he was president of Western Elec- 
tric Co. 

Mr. Matetz. Is it correct that on page 14, Mr. Moulton, the fol- 
lowing annotation is made opposite section XIV 

NoTE.—No requirement for Process data, BTL material, visits, technical 
service, know-how. 

Mr. Moutron. I think we are getting into a question of semantics. 
It appears there. 

Mr. Maerz. Does it appear there ? 

Mr. Movuron. And I think you have to define know-how. 

Mr. Maerz. Just before we do that, Mr. Moulton, may I ask you 
a few more questions and then I am sure the committee would appre- 
ciate your defining know-how. 

Mr. Moutton. I don’t know as I am in position to define know- 
how. I don’t know what the word means. 

Mr. Maretz. We want to refer to some more documents. 

Mr. Movtron. All right. 

Mr. Materz. You have this document entitled “Final Judgment 
January 24, 1956.” 

Mr. Movtron. Yes, sir. 

Mr. Maerz. Would you refer to Appendix H, section 14, sub- 
section (b). Do you have it, Mr. Moulton? 

Mr. Movtron. Yes. 


26086 O. 58 —pt 2. vol. 1 39 
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Mr. Maerz. And the last paragraph reads as follows, does it not: 


We are not required to furnish any BTL papers, know-how, consultation or 
Similar services. 

Is that a correct reading? 

Mr. Movutron. Yes. 

Mr. MALetz. Now, Mr. Moulton, would you refer to a document 
entitled “Vugraph.” I beg your pardon, would you refer to a docu 
ment entitled “Review of Final Judgment Vugraph No. 14.” 

Do you have it, sir? 

Mr. Movtron. Yes. 

Mr. Maerz. Vugraph 14, page 2, reads as follows, does it not/ 


TECHNICAL INFORMATION PROVISIONS. SUBSECTION (B) 


We are required only to furnish information respecting all equipment made 
by Western for sale to the Bell System, whether or not standardized, for which 
applicant is licensed. 

Technically this does not require us to furnish information on purchased 
apparatus (KS spec items) or on Teletype equipment. We will not, however, 
withhold this information. 

We are required to furnish documentary information only—drawings and 
specifications for materials and parts and specifications and drawings covering 
assembly, wiring and test requirements. 

We are not required to keep the applicant up to date but he can make suc 
cessive applications and so get improvements. 

We are not required to furnish any information on tools, machinery methods, 
processes, manufacturing layouts or quality control, nor design or systems engi 
neering data, installation or maintenance instructions. 

We are not required to furnish any BTL papers, “know-how,” consultation or 
similar services. 

Is that a correct reading, sir? 

Mr. Mov tron. It is a correct reading. 

The CuHartrman. “Know-how” has been used in a number of these 
documents prepared by you or representatives of your company. 

Would you care to tell us whether or not there was something very 
much akin to a dec eption on the court when the court asked the ques 
tion about know-how ? 

Mr. Movtton. I would certainly deny any deception to the court. 

The CHatrMan. What would you eall it when the court 

Mr. Mouton. May I proceed? 

The Cuarrman. —asked that question, and the answer was, that you 
are supposed to furnish know-how. Then all your documents which 
are declarations, and evidence furnished by your clients, indicate 
that you are not going to furnish any know-how and are not supposed 
to or required to furnish know-how. 

That must have been an important question, otherwise the court 
would not have asked it. And, as a matter of fact, I am reminded 
it was the only question that the court asked in open court. 

Mr. Movurron. Let me, if I may, respond to the question, let me 
mi ake this very clear: that the distinction, what you mean by “know 
how,” that being not a term of art in any sense that I know of, would 
encompass a good many things. 

It certainly, in my judgment, encompasses the provisions of this de 
cree which give a manufacturer information, manufacturings, draw 
ings, specifications, testing material, and everything that is required 
to make the product. 
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When you talk about it, as it is used here, as I read this, this refers 
to BTL, Bell Telephone Laboratories “know-how.’ 

The CHatrMan. It says 

Mr. Mouttron. BTL consultation “know-how” and similar services. 

The CHairMAN. We are not required to furnish papers, know-how, 
consultation. 

Mr. Moutron. That is right; this decree did not include and it was 
perfectly clear, did not include Bell Telephone Laboratories’ informa- 
tion. This was Western’s information which was the information in 
a state which was sufficient to provide the basic drawings. 

The Cuairman. The word “know-how” is not modified by papers 
nor are papers modified by “know-how.” 

It says: 





We are not required to furnish any BTL papers, know-how, consultation, or 
similar services. 

Mr. Movtron. Well, I did not write this and as I read this—— 

The Cuatrman. I know, but this is a declaration by your president, 
isn’t it ? 

Mr. Mouton. Yes, sir; all I am saying, sir, is that while I did not 
write this, it strikes me that he is here talking in terms of Bell Tele- 
phone Laboratories materials. 

The CuatrmMan. Oh, no. He is just speaking of know-how. 

“Know-how” is set off. 

Mr. Movtton. If it would be Western Electric it would be Western 
Electric consultation know-how or similar services. 

The Cuairman. Read the previous paragraph. 

Mr. Movtron (reading) : 

We are not required to furnish any information on tools, machinery methods, 
processes, manufacturing layouts or quality control, nor design or systems engi- 
neering data, installation or maintenance instructions. 

That is right. But that is 

The CHarrMan. Read the next one, read them all together. 

Read the next one. 

Mr. Movutron (reading) : 

We are not required to furnish any BTL 
that is Bell Telephone Laboratories- 
papers, “know-how,” consultation or similar services. 

Mr. Horrzman. Would it be your impression then that except for 
BTL you are required to furnish know-how ? 

Mr. Moutton. We are required to furnish it, well, we are required 
to furnish “information relating to equipment manufactured by West- 
ern for sale or lease to Bell operating companies or A. T. & T. for 
which the applicant is licensed pursuant to section X of this final 
judgment,” and this information shall consist, to the extent that the 
defendants shall have, and have the legal right to furnish, the same, 
of manufacturing drawings and specifications of the materials and 
parts comprising such equipment, and manufacturing drawings and 
specifications covering tlie assembly, wiring and acceptance test re- 
quirements of such equipment. 

Now that is technical information, it is know-how. 

It tells you how to go about making this thing. 
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Mr. Horrzman. Let me pursue this, Mr. Chairman, for a minute. 

The CHAIRMAN. a ahead. 

Mr. Horrzman. I ask you again if you can answer, whether or not 
the know-how was restricted to Bell Telephone Laboratories and 
whether it is your impression now that the know-how would apply to 
any other phase of this decree. 

Mr. Mouuron. Well, all I can say is that we were not required by 
this decree to give anything from Bell Telephone Laboratories, for a 
good reason which I need not develop at the moment. 

Now, the other part—what we are required to give from Western is 
in my judgment know-how, it is how to manufacture, what this thing 
is, manufacturing drawings, specifications, testing. That is know- 
how. It may not be—— 

Mr. HoirzmMan. Suppose we find out now what your definition of 
know-how is. What does it entail ? 

Mr. Moutton. Well, that is where I am troubled. To me know 
how means—includes the things which we have to give. 

Mr. Hoitrzman. Would it include consultation with the licensor? 

Mr. Movtron. It might or it might not, depending on the defini- 
tion of what you put in the decree. 

The CHatrMan. I am going to ask you, Mr. Moulton, to take page 
14 of the decree, the annotated decree. 

Mr. Movtron. Yes. 

The CHatrMaAn. This was annotated by your president. Read the 
note opposite paragraph marked “FE.” What does the note read ? 
Read it out loud. 

Mr. Movtron. I am sorry, sir, I have a hole in mine. 

The CuatrmMan. You have what? 

Mr. Mott ton. If you have one without a hole—— 

The CuHairmMan. Just read the note that the president had written 
in there. 

Mr. Mov ton (reading) : 

We have not sold this kind of technical information except to those making 
for us. Note: No requirement for process data. BTL material, visits, techni- 
cal service know-how. 

I think that refers to BTL. 

The CHatrMan. The judge apparently was interested in know- 
how, it appeared so often in these documents and he said: 

The Court. And that includes a general exposition of know-how. 

Mr. Kivcore. Yes, sir. 

Mr. Movutron. Well, this does. 

The CuartrMan. I see no statement by you, Mr. Moulton. I see no 
statement by Mr. Brown, or anybody connected with Pitney Hardin 
and Ward, or Waldron Ward, attorneys for the defendant. You 
and they were completely silent and by your silence it strikes me 
that there was something very much akin to dee eption of the court, 
because the court must have had an erroneous impression as to what 
that decree implied and he signed that decree. That is a very serious 
business, Mr. Moulton. 

Mr. Movrron. Well, may I say, Mr. Chairma,n that in my judg- 
ment what we have given under this decree is included in the term 
“know-how,” as I understand the term. 
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The Cuatrman. No; it is as clear as the nose on your face. It 
strikes me, the court asked about know-how. 

Mr. Movtton. And this does include know-how. 

The Cuarrman. And we have these documents which clearly indi- 
sate you are not to give the know-how. 

Mr. Moutron. I beg your pardon, sir. 

The CuarrMan. That is what your president said, what better au- 
thority can we have? 

Mr. Mouton. BTL visits, technical information, and know-how. 

The CuatrmMan. But the know-how is separate from that. It is 
on another line. 


Mr. Moutrton. I do not so construe this. 

The Cuarrman. At page 14 one has no relation to the other. It 
is separate and distinct. 

Mr. Movrton. Not as I understand it, and as I refer back to it 

The Cuatrman. I will give it to you again and read it. 

Mr. Movtron. I have it here. And if you will refer back to the 
thing that was taken from this, which we had earlier, the Vugraph 
where it says and refers to BTL—— 

The CHarrman. Did you explain all this to the judge when he 
asked ? 

Mr. Movtron. BTL papers, know-how, consultation or similar 
services ? 

The CHarrMAN. Did you explain all this to the judge when he 
asked about know-how and if it is, as you now say it is, why should 
you not have told the judge all that you are saying now? 

Mr. Movrron. No. The Bell Telephone Laboratories, it is _per- 
fectly clear on the face of the decree itself that this is related to West- 
ern Electric technical information. 

Mr. Maretz. Mr. Chairman, may I ask a question? 

Mr. Moulton, Mr. Kilgore made this statement, did he not: 





There is one other major provision of relief contained in the judgment and 
that is that the defendants are required to give to patent licenses certain manu- 
facturing drawings, blueprints and specifications covering equipment of the type 
which Western Electric manufactures. The defendants may make a reasonable 
charge for these specifications, manufacturing drawings, and they may condition 
the grant or the giving of those blueprints and specifications upon the licensee 
giving back to the defendants drawings of similar scope. 

The Court. And that includes a general exposition of know-how. 

Mr. KILaoreE. Yes, sir. 


Now what information are the defendants required to make avail- 
able to an applicant—— 

Mr. Movutron. Precisely what- 

Mr. Maerz. Beyond manufacturing drawings, blueprints, and 
specifications covering equipment of the type which Western Electric 
manufactures ¢ 

Mr. Moutron. May I have the question ? 

(Question read. ) 

Mr. Moutron. They must give specifications covering assembly, 
wiring and acceptance test requirements of such equipment. 

Mr. Maerz. You are required to furnish documentary information 
only ; is that correct ? 

Mr. Moutton. Yes. 
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Mr. Maerz. You have to provide to an applicant certain manu- 
facturing drawings; is that correct ? 

Mr. Movtron. All manufacturing drawings having relationship 
to it. 

Mr. Materz. You have to provide certain manufacturing drawings 
covering equipment of the type which Western Electric manufactures ; 
is that right ? 

Mr. Mouton. Yes, that is where—yes, that is clear enough. 

Mr. Materz. Yes. 

Mr. Movtron. In both places. 

Mr. Maerz. And you hha ave to make available blueprints and speci- 
fications; is that correct ? 

Mr. Movtron. Let me get the decree. 

Manufacturing drawings and specifications, presumably these are in 
the blueprint process. 

Mr. Maerz. What else beyond drawings, blueprints, and specifica 
tions do you have to supply to an applicant ? iv 

Mr. Movrron. Manufacturing drawings and specifications covering 
assembly, wiring, and acceptance tests requirements of such equipment. 

Mr. Maerz. You are still talking about manufacturing drawings, 
blueprints, and specifications. 

What other categories of technical information do you have to make 
available? 

Mr. Mouton. Well, we have to make all this available. 

Mr. Materz. Do you have to make available any categories beyond 
manufacturing drawings, blueprints, and specifications / 

Mr. Movtton. Well, we have to make available, Mr. Maletz, pre- 
cisely what the decree says. 

Mr. Maerz. I am asking you, do you have to make available any 
thing beyond drawings, blueprints, and specifications ? 

Mr. Movtton. Of what? 

Mr. Materz. Covering equipment of the type which Western Elec- 
tric manufactures ? 

Mr. Moutron. Yes. We have to include the drawings and specifi- 

cations, if they—and they may not be drawings, of the materials, which 
go into it, and the parts and the assembly, the wir ing, the acceptance 
test requirements. 

Mr. Maerz. In other words, you have to make available drawings, 
specifications, and blueprints, is that right ? 

Mr. Mouton. Well, we have to make available drawings, specifi 
cations, blueprints, other information which is required to meet this. 

Mr. Maerz. What other information ? 

Mr. Movtron. Specification of materials. 

Mr. Maerz. What other information beyond specifications, I am 
talking about these three categories. 

Mr. Movtron. What other information is there ? 

Mr. Maerz. What ? 

Mr. Movutton. What other information is there to make available? 

Mr. Hotrzman. There might be this elusive know-how we are talk- 
ing about. 

Mr. Mouton. Well, this to my mind is the know-how. 

Mr. Maerz. Let’s see if we can get this straight. 

You have to make available manufacturing drawings / 

Mr. Mouton. Yes. 
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Mr. Maerz. Blueprints and specifications, is that correct ? 

Mr. Movtron. Yes, but that does not mean anything unless you add 
to it what they are about. 

Mr. Materz. But these are the only three categories of technical 
information that you have to make available, is that correct ? 

Mr. Movtron. This is the kind of know-how this decree requires 
us to provide. 

Mr. Matetz. That is not an answer, Mr. Moulton. I will repeat 
the question. 

Are there any other categories of technical information beyond man- 
ufacturing drawings, blueprints and specifications which you have 
to make available? 

Mr. Moutron. I think, Mr. Maletz, in fairness to me, we have got 
to say what it is about, and we have got to follow the decree, It relates, 
these relate, not only to the equipments but the materials and parts 
and the assembly and the wiring and the acceptance test requirements 
of such equipment, and with that I will stand on the record and say, 
yes, that is all we are required to give. 

The CHarrman. You can answer yes or not, whether there are any 
other categories. You mentioned these categories. 

Are there any others ? 

Mr. Movtton. None beyond what I have just stated. 

The Cuarrman. I understand. None beyond what you have just 
indicated. 

Mr. Maerz. Are you required to furnish any information on tools, 
machinery, methods, processes, manufacturing layouts or quality 
control ? 

Mr. Moutton. Are you reading from the Vugraph ? 

Mr. Maerz. Yes. 

Mr. Movtton. If you are, then we are not. 

Mr. Maerz. I would rather have you answer the question, Mr. 
Moulton. 

Mr. Moutton. Well, I assume this is our construction of the decree 
and I believe it is. 

Mr. Maerz. What is your answer ? 

Mr. Mouton. That is our construction of the decree. 

Mr. Maerz. What is your construction—that you are required to 
furnish information on tools and machinery ? 

Mr. Movutton. Weare not required. 

Mr. Materz. You are not required then to furnish any information 
on tools, machinery, methods, processes, manufacturing layouts, or 
quality control ? 

Mr. Movtron. Right. 

Mr. Materz. That is correct ? 

Mr. Movtron. That is right. 

Mr. Maerz. Are you required to furnish any information respect- 
ing design or systems engineering data ? 

Mr. Movtton. No. 

Mr. Materz. Are you required to supply information pertaining to 
installation or maintenance instructions / 

Mr. Moutton. No. 

Mr. Maretrz. You are required, then, to supply certain manufac- 
turing drawings, blueprints, and specifications; is that right ? 
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Mr. Moutton. Well, we are required to provide what section 14 says 
we must provide, which is an awful lot of stuff. 

Mr. Materz. Mr. Kilgore had told the court that the defendants are 
required by the decree to supply manufacturing drawings, blueprints, 
and specifications ; is that right ? 

Mr. Mouton. Yes. 

Mr. Maerz. And then the judge asked, does that include a general 
exposition of know-how and Mr. Kilgore says “ Yes, sir.” 

Mr. Movtrton. I think it does. 

Mr. Maerz. If the judge 

Mr. Mouton. I think that is generally included in know-how. Per- 
haps we have not got every piece of know-how in here which might 
conceivably come within the term but if this is not a sufficient de- 
scription for any manufacturer with any competence to make these 
devices or equipments, I don’t know what is. 

Mr. Maerz. The judge was advised by Mr. Kilgore that the decree 
required the defendants to make available manufacturing drawings, 
blueprints, and specifications. 

Mr. Movtton. That is right. 

Mr. Maerz. Then he wanted to know, did he not, whether that in- 
cluded a general exposition of know-how and Mr. Kilgore said “Yes, 
sir?” 

Mr. Movutton. I think that is right. It is a general exposition of 
know-how when you give them all the manufacturing drawings, 
specifications, and materials. 

Mr. Maerz. Why would he say “and that includes a general expo 
sition of know-how ?” 

Mr. Movutron. Well, that—I mean this is a general exposition of 
know-how. We generally expose the know-how which is included in 
these provisions and documents which Mr. Kilgore has succinctly but 
not completely stated here because there is more in the decree than 
there is here. 

Mr. Maerz. You want to leave your testimony to stand as follows: 
That notwithstanding the judge’s question and notwithstanding Mr. 
Kilgore’s answer, it was proper for you to remain completely silent, 
notwithstanding that your own documents state, and I quote: “We are 
not required to furnish any BTL papers, ‘know-how,’ consultation, or 
similar service?” 

Mr. Moutrton. Certainly. 

Mr. Materz. All right. 

The Cuatrman. You know, Mr. Moulton, I can give a person an 
automobile and I could give him an instruction book but that would 
not necessarily be know- how. 

The application of the instructions and the rules concerning the 
operation of an automobile might be far beyond the ken of a person 
just reading the book of instructions. 

The know-how means the application of the rules to the working 
of the machine itself. 

So you may give all these items that you mentioned but that would 
not be know-how. 

Mr. Moutton. Mr. Chairman, somebody could give me everything 
in the world, and all the information at the disposal of every auto- 
mobile manufacturer in the world, and I would not know where to 
start to build an automobile. 
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On the other hand, if I had some competence in this field, I could 
take, I am told by experts in this field, I could take information 
which is given by this decree, and I could satisfactorily produce the 
product. 

Now that is the difference, and this is all the information which 
anyone who has competence to manufacture requires, and if you are 
suggesting that this decree or the judge was suggesting that a person 
like myself could go to the Western Electric Co., and they could set 
me up to manufacture crossbar switches, I am afraid you are way 
beyond anything that anybody had in mind. 

The Cuarrman. Maybe that would be so were it not for the fact 
that the president of your company, who was formerly president of 
Western Electric, certainly went out of his way specifically to write 
two important documents that the defendants did not have to disclose 
know-how. That sticks in my eye like a cinder and you have not 
taken that cinder out. 

Mr. Movtton. I am sorry, sir; this does not stick in my eye like a 
cinder, and I see nothing inconsistent with it. 

In my judgment, if you read the Vugraph, it is the BTL papers, 
and we are talking about the fact we are not required to give BTL 
information. 

The CuarrMan. Go ahead, Mr. Maletz. 

Mr. Maerz. To advert, Mr. Moulton, to the daily negotiations, as 
I understand, they were adjourned December 23, 1955, with an agree- 
ment that they would resume early in January ? 

Mr. Mouton. January 4. 

Mr. Maerz. And I take it that this adjournment was agreed to 
because of the Christmas and New Year holidays; is that right ? 

Mr. Moutron. Well, that was the Department of Justice’s choice. 

Mr. Maerz. Is it not a fact that during this adjournment you 
went down to Florida to see Mr. Foote at the Gasparilla Inn at Boca 
Grande ? 

Mr. Movurron. Yes. 

Mr. Maetz. Was anyone else from the Department of Justice pres- 
ent at your meeting with Mr. Foote in Boca Grande? 

Mr. Moutton. No. 

Mr. Maretz. Will you tell the committee in detail as to the exact 
nature of the discussions you had with Mr. Foote in Boca Grande? 

Mr. Moutrton. I would be glad to. 

Mr. Maerz. All right, sir. 

Mr. Movurron. On December 23, which was the day before the 
Christmas holiday, the Christmas weekend—Christmas came on the 
25th—we had a meeting with the Department of Justice representa- 
tives. 

You will recall that one of the early demands which had been made 
by the Department of Justice was that in the alternative we give 
royalty-free licenses under all patents under which rights were given 
or received under the B-2 agreement, or royalty- free licenses under 
all patents in effect or issued prior to the date of the decree. 

There had been a great deal of discussion in the course of the negotia- 
tions about that demand, and we were bitterly opposed to it. 

We had made a counterniier to go royalty free under our sublicens- 
ing rights under the B-2 agreement. 
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There had been a good deal of give and take early in the negotia- 
tions, and the issue was left hanging. 

The Department of Justice representatives on December 23 said 
that—informed us that royalty-free licensing was a firm condition 
of any decree. 

We were very much upset about that because it went much further 
than we felt was required in the circumstances or that any court 
would order. 

We expressed our concern, naturally. 

We frankly—I thought it might be the straw that broke the camel’s 
back, from our point of view. I had no authority and nobody nego 
tiating for us had any authority to come within a mile of this demand. 

At the close of that conference, as one of my paper notes, I mean 
one of my penciled notes, which I turned over to you, indicates, and 
this was when everybody was there, Mr. Foote indicated that he was 
going to go away for 10 d: ays, that he was going to be at the Gasparilla 
Inn at Boca Grande, Fla., and that if we had ‘anything to say to him 
we could either call him there or go to see him. 

At that same time, the next meeting was set at 10 a. m. on Wednes 
day, January 4. 

This meant that Foote was coming back on the second, one day, one 
working day ee this conference. 

We returned to New York and gave this whole matter a good deal 
of thought on the Christmas holiday, that was the 26th, which was a 
holiday, but we worked hard on that day, and it was concluded that 
we would be willing to go to royalty-free licensing on patents, under 
which rights had been given or received under the B-2 agreement in 
existence on December 31, 1954, except as to the other parties to the 
B-2 agreement, as to whom we were not willing to give royalty-free 
licenses, for we saw no sense in it, because if the theory of this pro 
vision was that there was some vice in the B-2 agreement, then it 
seemed unreasonable to us that we should give royalty-free licenses 
henceforward to the other parties and they not to us. 

We were however willing to give royalty-free licenses to other B-2 
parties provided that they, under a similar court decree, were aiid 
to give us royalty-free licenses of a like character under their patents 

This was a very major step in our consideration of this whole 
matter. 

We were faced with this situation: We were coming very close to 
a conclusion and we wished to get forward as speedily as possible. 

I had personally no desire having been away for 2 solid weeks, 
to take a couple of days out of the Christmas holiday and go any- 
where, but the matter seemed of sufficient urgency that I went to 
F = ida and I stated our position to Mr. Foote. 

I did it, because we had the next meeting on January 4, which 
was a Wednesday, and I wished to give him this information so that 
when he got back to Washington he would have an opportunity to 
talk with his people about what we were prepared to do, and I did 
just that. 

Mr. Materz. Could not you have discussed the matter with Judge 
Barnes, Mr. Kramer, Mr. Murphy, or Mr. Kilgore, in Washington 
instead of going to Florida to discuss the matter with Mr. Foote ? 
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Mr. Moutron. I could have, except that Mr. Foote had said if we 
had anything to say to go to see him and this was in front of the rest 
of them. 

Mr. Maerz. You went down to Florida and saw Mr. Foote and 
indicated that you would be willing- 

Mr. Movuron. Yes. 

Mr. Maerz. To sign a decree requiring royalty-free licensing of 
predecree patents except to the B-2 parties? Is that correct? 

Mr. Mouton. Well, it isa little more refined than that. 

Mr. Maerz. Is that essentially correct ? 

Mr. Moutton. Essentially, subject to the qualifications I have given 
in my prior testimony. 

Mr. Maerz. And your trip was successful then, was it not, in that 
the decree does not require royalty-free licensing to the B-2 parties, 
isn’t that right ? 

Mr. Moutron. Well, it did not come out quite the way we had 
planned it, no. 

Mr. Maerz. Didn't it come out pretty much the way you had planned 
it ¢ 

Mr. Moutron. Well, we had to give a year more of patents, which 
is a substantial factor. 

Mr. Maerz. In what other respect did it not come out the way you 
wanted / 

Mr. Mouvron. And we have to go royalty-free to the other parties 
if they go royalty-free to us regardless of any court decree. 

Mr. Maerz. Had you made that proposal to Mr. Foote at Boca 
Grande / 

Mr. Moutron. What ? 

Mr. Maverz. Had you made such a proposal to Mr. Foote at Boca 
Grande? 

Mr. Moutton. No; no. 

Mr. Maerz. What specifically was your proposal to Mr. Foote at 
Boca Grande ? 

Mr. Moutrton. I think I may be able to indicate the document. It 
is my blief that the proposal we made to Mr. Foote—or the statement 
to him as to our position, for we were not attempting to negotiate it- 
we wanted to give him what our thinking was so that they would be in in 
i position to think about it—was as follows: 

If you want me to read it precisely 

Mr. Maverz. Yes. 

Mr. Movutron. Do you want it precisely—the precise language? 

Mr. Mauerz. Is it very long? 

Mr. Movutron. One paragraph. 

Mr. Maerz. Please do. 

Mr. Mouton (reading) : 





The defendants are each ordered and directed to grant or cause to be granted 
to any applicant who shall make written application therefor at any time or from 
time to time, nonexclusive licenses under all claims of any, some or all existing 
and future Bell System patents to make, have made, use, lease and sell any of all 
equipment as desired by the applicant, such license (a) to be royalty-free to per- 
sons other than the other parties to the B—2 agreements, under all Bell System 
patents issued prior to January 1, 1955, under which licenses or sublicensing 
rights were exchanged between the defendants and such other parties to the 
B-2 agreements, (b) to be at reasonable royalties to the other parties to the 
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B-2 agreements under the aforesaid patents, except that such licenses shall be 
royalty-free to any such party during any period for which licenses granted by 
it to the defendants under all patents issued prior to said date shall be royalty- 
free in compliance with any final judgment of a court of competent jurisdiction 
requiring that royalty-free licenses be granted to any applicant under such pat- 
ents, and (c) to be at reasonable royalties to all persons under all other Bell 
System patents. 

Mr. Maerz. May I suggest, Mr. Chairman, that this document be 
included in the record ? 

The CHarrmMan. Did you want to read further? 

Mr. Movtron. No. I think—may I just tell you what I am reading 
from because this is not separately identifiable as a document. It is 
one of the pages 4, the first of the pages numbered 4 and 5, being 
section 4 (A), of a draft of a decree dated December 30, 1955. 

Mr. Materz. Mr. Chairman, I believe we have this document, and 
it will be offered for the record at a later point. 

Mr. Moulton, then you proposed to Mr. Foote at the Gasparilla Inn 
in Boca Grande, No. 1, a provision in the decree requiring you to 
make available to any B-2 applicant any of your patents issued prior 
to January 24, 1955? 

Mr. Movtron. January 1, 1955. 

Mr. Matetz. I beg your pardon ? 

Mr. MovtrTon. January 1, 1955. 

Mr. Marrtz. On a royalty-free basis, is that right ? 

Mr. Movtron. So long as rights were exchanged under those patents 
under the B-2 agreement. 

Mr. Maerz. And the decree requires you to make available to non- 
B-2 applicants any of your patents issued prior to January 24, 1956, 
on a royalty-free basis, provided that the applicant is willing to make 
a grant back to you? 

Mr. Movtron. Yes. 

Mr. Matetz. That modification was made in your propoosal ? 

Mr. Movtton. Plus the other modification as to B-2 parties. 

Mr. Maerz. And what was the second modification that was made 
in your proposal by way of the decree? 

Mr. Movtton. Well, the second modification was that we are re- 
quired to go royalty- free. to give royalty-free, licenses, under those 
same patents to other B-2 parties if they will give us royalty-free 
licenses in return. 

Mr. Maerz. Had you not made that proposal to Mr. Foote at Boca 
Grande? 

Mr. Movtton. No; no. 

Our proposal was that they had to give them to us royalty-free 
under a final judgment of a court. 

Mr. Materz. With these two modifications then, the proposals that 
you had made to Mr. Foote in Florida finally became a part of the 
decree, is that correct, sir? 

Mr. Movtton. Yes. 

As a matter of fact, it came very close to a complete capitulation on 
our part. We went much further than we had any desire to go or that 
I really felt we would go. 

Mr. Materz. Were you active in this case on behalf of A. T. & T. 
in 1953 and 1954? 

Mr. Movtron. Well, I came down to New York in 1951, September 
1951, and I had a number of general assignments. I worked on this 
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case, but that was not an exclusive assignment. I also had labor and 
personnel matters and general litigation. 

So while I was active in the case, this was by no means my exclusive 
work or my primary responsibility or, putting it the other way, the 
primary job which had been assigned to me. I am not saying this to 
say that I am running away from any familiarity I may have with it. 
I want to explain exac tly 

Mr. Maerz. I would like to ask you a few questions for the pur- 
pose of clarifying the record. 

It has been testified that as of June 12, 195 3, the defendants urged 
the Justice Department to dismiss the action. Do you recall that testi- 
mony ¢ 

Mr. Mourron. Yes. 

Mr. Materz. It has also been testified that Mr. Price met with Mr. 
Brownell on June 27, of 1953, and that Mr. Dumas met with Mr. 
Brownell on April 16, 1954. Do you recall that testimony ? 

Mr. Movtron. Yes. 

Mr. Maerz. Would you say that as a result of those meetings, the 
defendants changed their position as of May 3, 1954, and were willing 
to consider a consent decree rather than dismissal of the action ? 

Mr. Mouton. Well, I would say it was an evolution rather than 
perhaps a change, but the facts are that we did ask for a dismissal and 
the dismissal was—this was the position, as I understand it, that was 
maintained until sometime in the spring of 1954. There was nothing 
transpired during that period that I know of. 

Mr. Maerz. What was the reason for the change in A. T. & T.’s at- 
titude ? 

Mr. Mouton. Well, I think a realistic one, that the Attorney Gen- 
eral said he would not dismiss the case. 

The Cuarrman. The Attorney General what ! 

Mr. Mouton. He said he would not dismiss the case. That ap- 
pears at least in the record of the May 3 meeting, and I suppose you 
are faced with that and then you have to consider alternatives. 

Mr. Maerz. More specifically, is it not correct that the change in 
A. T. & T.’s attitude was a result of Mr. Price’s meeting with Mr. 
Brownell and Mr. Dumas’ meeting with Mr. Brownell ? 

Mr. Moutron. Well, I wouldn’t know—it does not seem to me that 
it was the result of Mr. Price’s meeting with Mr. Brownell, because 
I would think that if we made any changed position at that time, that 
we would have done something about it alent April of 1954, which 
was 10 months later. So I wouldn’t think that was the occasion. 

Mr. Maerz. What was the occasion ? 

Mr. Movuuron. All I know is what the record shows, and that is that 
Mr. Dumas had a meeting in April, and in May Mr. Price and Mr. 
Wood had a meeting, and at that meeting we were told that the Attor- 
ney General would not dismiss the case, and there you were. So [ 
assume it is in that period when somebody in authority had to make 
the decision. 

I was not at that time—I am not trying to walk away from it, but 
it was not my decision to make, nor was I at a level to greatly influence 
that decision at that time. 

Mr. Mauerz. You recall, do you not, that at the meeting on May 3, 
1954, between Mr. Brownell, Judge Barnes, Mr. Price, and Mr. Wood, 
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a checklist of items which might serve as the basis for a consent decree 
was discussed, was it not ? 

Mr. Mouton. I think Mr. Price’s testimony is clear on that, that 
they never did get to discuss that checklist at that time. I think the 
record will speak for itself. 

Mr. Maerz. Very well. 

At this point I would like to ask you some questions about the posi 
tion taken by the Government negotiators in the course of the daily 
negoti: ations. 

First, is it not a fact that the Department of Justice representatives, 
and particularly Mr. Kramer, took the position in the course of these 
detailed negotiations that the decree should be binding only for 10 or 
20 years, after which the defendants would again be subject to attack 
because of the position of Western in the Bell System ? 

Mr. Movtton. I never heard of the 10-year suggestion. There was 
a 20- year suggestion. 

The Cuareman. Is Mr. Kramer going to appear? 

Mr. Materz. Yes, sir. 

Mr. Movtron. There was a suggestion that the decree might remain 
in effect for 20 years, at which time it should end and all restrictions 
should be removed. That was—and let me say this—that was hardly 
a satisfactory conclusion, since in the 20 years intervening we would 
have given up the patents, we would have gone out of other businesses, 
we would have missed other opportunities to go into them if the 
occasion demanded, and it didn’t seem like a particularly fair deal to 
me. 

Mr. Materz. I want to ask you this question : Did Mr. Kramer 
appear to be insistent upon the decree having a time limitation of 10 
or 20 years? 

Mr. Movrton. I wouldn’t say he appeared to be insistent upon it. 

Mr. Maerz. Did you take the position at any time—— 

Mr. Movtron. As a matter of fact, this was, this 20-year proposal, 
it is my recollection, and the record will show—strike that. 

May I look at this? 

Mr. Maerz. Mr. Chairman, may I show Mr. Moulton a document 
and ask him to read the last paragraph, after identifying that. 

The Cuarrman. That might refresh your recollection. 

Mr. Movtron. That does not refresh my recollection. What does 
refresh my recollection are the notes of the meeting on December 13, 
1955, which is a checklist of the matters raised by the representatives 
of the Department of Justice at the meeting on that date. 

You will recall, this was the first negotiating meeting after we had 
submitted the draft decree, and these items were not items which any 
particular individual suggested. The people with whom we were 
negotiating had gotten together, and there was a list of things which 
were, shall we put it, joint demands or the single demand of the De- 
partment. 

This was not a situation where one says, “I want this” and another 
says, “I want that.” And there were 44 of them, and the last one on 
that list is time limit of 20 years. 

Mr. Maerz. Mr. Chairman, may I ask Mr. Moulton this question : 
Who is S. Hubbard ? 

Mr. Movtron. I haven't the vaguest idea. 

Mr. Materz. You have identified Mr. Clifford W. Smith. 
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Mr. Movtron. Yes. 

Mr. Materz. This document—a memorandum from S. Hubbard to 
Clifford W. Smith—that I have shown you, does it come from the files 
of A. T.& T. or Western Electric ? 

( The document referred to appears at p. 2446.) 

Mr. Movutton. I assume it comes from the files of Western Electric. 
Mr. Smith is—and it has the difficulty of being written—I have not 
read it—by someone who wasn’t there, and— 

The CuarrMan. What isthat? I did not hear that. 

Mr. Moutron. I say insofar as it relates to the negotiations, it has 
the difficulty of being written by somebody who wasn't in the negotia- 
tions. 

Mr. Marerz. Would you read the last paragraph / 

Mr. Movutron (reading) : 

In the negotiations for the decree in Western’s case, the Government, at one 
stage, was pressing to include a provision which would have established that the 
decree was with prejudice against the Government only for a period of 10 
or 20 years. Thereafter the Government would have been free to press and 
litigate the same issues for which the decree had provided a 10- or 20-year 
settlement. This was resisted and the Government ultimately dropped the 
demand. 

Mr. Matrerz. You say this does not coincide with your recollection ? 

Mr. Movutron. It certainly doesn’t. 

Mr. Materz. Do you recall, though, and this may be repetitive, that 
some of the Department of Justice representatives wanted the decree 
to have a 20-year limitation / 

Mr. Movutron. I recall this was one of the list of demands which 
was read to us at the meeting on December 13. This was not particu- 
lar somebody’s demand. This was a demand which was written. 

The CuamrmMan. Why don’t you answer the question? The ques- 
tion was asked you very simply, whether somebody wanted a time 
limitation provision. You can answer “yes” or “no” without all that 
explanation. 

We understand there were other provisions. Your answer is “yes?” 

Mr. Movtron. Well, my answer is that this was one of a list of 
demands which were officially read to us as being the consensus of the 
group. 

The CuarrMan. That is an affirmative, is it not ? 

Mr. Movutron. Well, I think it is the same answer I gave before, 
Mr. Chairman. 

Mr. Maverz. Is it correct that you wanted the decree to be perpet- 
ual on the basis that it would constitute an admission by the Govern- 
ment that the way the defendants were doing the Bell System job 
would be a legal and proper way as far as the antitrust laws were 
concerned ¢ 

Mr. Moutron. You are asking me as a lawyer that question. The 
answer Is “no.” 

Mr. Marerz. All right, sir 

Was it the view of the Bell organization that the decree consti- 
tuted, in effect, a blessing for the present setup ¢ 

The CuarrMan. Use a word other than “blessing.” 

Mr. Movutron. We are getting into semantics now. 

The CHamrman. The word comes out of your documents, so I guess 
we had better let it stay. 
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Mr. Movutron. Not out of my documents. 

The CuatrmMan. Somebody's documents. 

Mr. Mouton. These are laymen’s documents. 

Mr. Hourzman. We have a lot of know-how about semantics, do we 
not? 

Mr. Materz. What is the answer to the last question ? 

Mr. Mouton. I don’t think it was a blessing. This setup of ours 
was perfectly legal before, and that as to legality this, the decree, did 
not change that one iota. 

Mr. Marerz. Mr. Moulton, would you examine this document and 
read, after identifying it, the last paragraph to the committee. 

Mr. Movuuron. Well, I can’t identify it. I don’t know who wrote 
it and under what circumstances. I will read the last paragraph. 

System view is we did as well as could be expected but certainly have nothing 
to brag about. Took a licking on patents and technical information and new 
controls over business we can engage in. 

Mr. Materz. I am sorry, I meant the last paragraph on the first 
page. 

Mr. Movutton. May I finish this? 

Mr. Maerz. Please do. 

Mr. MoutrTon (reading) : 

However, the big thing, in the end, is that: 

(a) The Bell System is not broken up. 

(b) The system setup has been legally confirmed as O. K. under the Sherman 
Act and other similar laws. 

(c) The case is closed and we can get on with our job. 

The first paragraph—the last paragraph of the first page reads as 
follows: 

In effect decree constitutes an admission for Government that the way we are 
doing our Bell System job is a legal and proper way as far as antitrust laws are 
concerned—ineffect a blessing of present setup. 

Mr. Maerz. Mr. Chairman, I would offer that—— 

The CuarrMan. Did that come out of the files of A. T. & T.? 

Mr. Maerz. Yes, sir. 

The Cuatrman. All right. 

Mr. Materz. Had you ever seen this document before / 

Mr. Movtron. No, sir. Not before this afternoon. Mr. Cox had 
seen this document. 

Mr. Cox. Yes, I had seen the document. 

Mr. Movtron. May I ask one question. Is it in any of the volumes 
through volume 5? 

Mr. Maerz. I beg your pardon / 

Mr. Movtrton. Is it in any of the volumes through volume 5 of 
the material we handed you? 

If it is in those volumes, I have seen it. If it isn’t, I have not. 

Mr. Materz. Mr. Chairman, I would offer this document. 

Mr. Cox. I think it may be a Western Electric document instead of 
A. T.&T. document. 

The Cuarrman. It may be received. 

(The document referred to follows :) 
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REVIEW OF ANTI-TRUST DECREE 
wl Foo tad Aer @- 
INTRODUCTION 
PURPOSE OF TALK TO (1) FAMILIARIZE SUPERVISORS IN FAIRLY DE- 
TAILED WAY WITH TERMS AND EFFECTS OF DECREE AND (2) PLACE THEM IN A 


POSITION TO ANSWER MOST QUESTIONS RAISED BY PEOPLE REPORTING TO THEM. 
TO CORRECT ERRORS RESULTING FROM INACCURATE NEWSPAPER ACCOUNTS ETC. 
TO PROVIDE, IF TIME PERMITS, OPPORTUNITY FOR QUESTIONS. 


ALL SUPERVISORS RECEIVED COPY OF MANAGEMENT NEWS BRIEF. MY 
REMARKS, BASED LARGELY ON MR. KAPPEL'S MEETING, INTENDED TO SUPPLE- 
MENT. 


1. EFFECT ON BELL SYSTEM 
DECREE IS A NEGOTIATED SETTLEMENT. NO ADMISSION OF GUILT 


ON OUR PART OR WITHDRAWAL OF CHARGES BY GOVERNMENT. 


WHILE DECREE IMPOSES SEVERE PENALTIES ON BELL SYSTEM, EXPECIALLY 
IN FIELDS OF PATENTS AND TECHNICAL INFORMATION, BIG THING IS IT 
LEAVES THE SYSTEM FREE TO GO AHEAD AND DO ITS MAIN JOB WITHOUT ANY 
SUBSTANTIAL CHANGE IN PRESENT ORGANIZATION, FIELDS OF OPERATION, 
PROCEDURES ETC. 


IN EFFECT DECREE CONSTITUTES AN ADMISSION BY GOVERNMENT THAT 
THE WAY WE ARE DOING OUR BELL SYSTEM JOB IS A LEGAL AND PROPER 
WAY AS FAR AS ANTI-TRUST LAWS ARE CONCERNED - IN EFFECT A BLESSING 
OF PRESENT SET-UP. 
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2. EEFECT OM WESTERN ELECTRIC CO. 


OUTSIDE OF PATENT AND TECHNICAL INFORMATION FIELDS, ABOUT 
WHICH MORE LATER, NO CHANGE OF ANY IMPORTANCE AS REGARDS WESTERN. 


NO LIMITATION ON OUR RELATIONSHIP TO OPERATING TELCOS. 
NO CURTAILMENT OF OUR FREEDOM TO SERVE GOVERNMENT. 


NO CHANGE IN OUR RELATIONSHIP WITH A. T. & T. OR BELL 
LABORATORIES. 


Ss 'S RESPONSIBIL 
PRICING - NO EFFECT. 


GOVERNMENT BUSINESS - NO EFFECT. 


NON-BELL, NON-GOVERNMENT BUSINESS - NO EFFECT OF ANY IMPORT- 
ANCE. MAY HAVE TO CURTAIL SALE OF SUPPLY ITEMS TO GRAYBAR, NORTHERN 
ETC. WILL HAVE TO REVISE NORTHERN COMMERCIAL AGREEMENT. MAY HAVE 
TO DISCONTINUE SALES OF A FEW NON-PUBLIC COMMUNICATIONS ITEMS SUCH 
AS TRAIN DISPATCHING, COMPONENTS FOR SPECIALTY PRODUCTS ETC. 


MAY CONTINUE PRESENT DISTRIBUTOR AGREEMENTS WITH GRAYBAR 
AND NORTHERN SINCE THEY ARE NOT EXCLUSIVE. 


4. CORRECTION OF MISCONCEPTIONS 


AS RESULT OF GARBLED NEWSPAPER STORIES SEVERAL ERRONEOUS 
IMPRESSIONS APPEAR TO BE QUITE WIDELY HELD. ALTHOUGH MY LATER 


REMARKS OUGHT TO CLEAR THESE UP WILL TOUCH ON THEM BRIEFLY NOW. 
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4. CORRECTION OF MISCONCEPTIONS (Cont'd.) 
DECREE DOES NOT: 
REQUIRE ANY CHANGE IN OUR PRESENT ACCOUNTING SYSTEM. 


RESTRICT OUR RIGHT TO SELL TO NON-BELL CUSTOMERS THINGS 
MADE FOR BELL SYSTEM. 


REQUIRE US TO SELL TO NON-BELL CUSTOMERS DIRECT. 


REQUIRE US TO CHANGE METHOD OF ESTABLISHING NON-BELL 
(DISTRIBUTOR) PRICES. 


5+ ANALYSIS OF COMPLAINT 
(a) OFFENSES CHARGED BY GOVERNMENT (APPENDIX A-1l). 
(b) REMEDIES REQUESTED BY GOVERNMENT AND THEIR 
DISPOSITION (APPENDIX A-2). 


6. F CONS NOD . Taictewns = (7 OH? 
Uae 7 [. "A" of p ee fond . 


7. CONCLUSION 
IN LIGHT OF FINAL OUTCOME UNFORTUNATE COMPLAINT WAS EVER 





JOS EBS 


FILED. VAST AMOUNT OF WORK AND EXPENSE INVOLVED. TOTAL COST TO 
BELL SYSTEM NOT YET COMPUTED BUT OBVIOUSLY ENORMOUS NOT TO SPEAK 


ramen 


OF LOST TIME WHEN SYSTEM WAS HARD PRESSED TO DO ITS JOB. 


EXAMPLES; 
MERELY FOR BACKGROUND INFORMATION FOR LAWYERS! INFORMATION 
WAS COMPILED ON 130 TOPICS (ABOUT HALF IN WESTERN) AND THIS 


ARS DOTNET STE Bis TOT 


JOB ALONE TOOK SOME 13,000 MAN DAYS. 
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EXAMPLES: (Cont'd.) 
RESPONSE TO GOVERNMENT'S DISCOVERY MOTION (FILE SEARCH 
GOING BACK TO 1888) PRODUCED OVER 73,000 PAGES OF WRITTEN 
MATERIAL - 10 COPIES OF EACH - OVER 2 TONS WEIGHT. 


WE NOW HAVE A SPECIAL LIBRARY OF CIVIL SUIT MATERIAL CON- 
TAINING OVER 175,000 PAGES - ALL COLLATED AND CROSS REFER- 
ENCED FOR POSSIBLE FUTURE USE. 


SYSTEM VIEW IS WE DID AS WELL AS COULD BE EXPECTED BUT CERTAINLY 
HAVE NOTHING TO BRAG ABOUT. TOOK A LICKING ON PATENTS AND TECHNICAL 
INFORMATION AND NEW CONTROLS OVER BUSINESS WE CAN ENGAGE IN. HOW- 
EVER, THE BIG THING, IN THE END, IS THAT: 


(a) THE BELL SYSTEM IS NOT BROKEN UP. 


(>) THE SYSTEM SET-UP HAS BEEN LEGALLY CONFIRMED AS OK 
UNDER THE SHERMAN ACT AND OTHER SIMILAR LAWS. 


(c) THE CASE IS CLOSED AND WE CAN GET ON WITH OUR JOB. 
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Mr. Materz. Was it the position of the Justice Department repre- 
sentatives that A. T. & T. should be required by the decree to main- 
tain records disclosing costs incurred by it in rendering services to the 
operating companies under the license contract on a State-by-State 
basis ¢ 

Mr. Movutron. Not on a State-by-State basis. 

Now, there was a suggestion that maybe there should be a provision 
in the decree having to do with a method of keeping records of our 
license contract work. That was a totally unnecessary requirement. 
The existing law is fully adequate to take care of that situation. 

This whole issue has been threshed out and is in a State where both 
the NARUC and the FCC have issued a report and everybody knows 
where they stand and exactly what it is all slide 

There is a memorandum in the files, an elaborate memorandum, 
dealing with this whole matter which is the substance of what I had 
to say on the subject, and that is the reason why we did not accede to 
it, and I am sure that is the reason why the demand was not pressed. 

Mr. Maerz. May I repeat the question, Mr. Chairman. 

Mr. Moulton, in the course of these daily negotiations, did the Jus- 
tice Department representatives contend that A. T. & T. should be 
required to maintain records disclosing costs incurred by it in render- 
ing services to the operating companies under the license service con- 
tract on a State-by-State basis ? 

Mr. Mouton. My answer to that is, no; that is not an accurate rep- 

resentation of what their demand was. 

Mr. Maerz. Would you examine this document entitled “Final 
Judgment, January 24, ‘1956,’ " appendix G, page 2, subdivision (3). 

Mr. Moutron. Yes, I examined it. 

Mr. Maerz. Would you read that reference / 

Mr. Moutron (reading) : 

That the A. T. & T. be required to maintain records disclosing costs incurreu 
by it in rendering services to the operating companies under the license service 
contract, on a State by State basis.” 

Mr. Materz. And that document, again, was prepared by an official 
of A. T. & T., is that correct ? 

Mr. Moutron. No. That was prepared by someone for Mr. Kap- 
pel’s use in connection with the meetings which I have  tevicmaals 
referred to. At that time, Mr. Kappel was president of Western 
Electric. 

Mr. Materz. At this point, Mr. Ch: area may I read from a mem- 
orandum dated January 4, 1956, captioned “Notes on Conference with 
Antitrust Division Staff.” 

Do you have the document, Mr. Moulton / 

Mr. Movutton. I am sorry, I was looking for something else. 

Mr. Cox. What is the date? 

Mr. Maerz. January 4, 1956. 

Mr. Mouuron. January 4, 1956? 

Mr. Maerz. Yes, sir. 

Mr. Moutron. Iam sorry. 

Mr. Cox. Isthat date January 5, 1956? 

Mr. Maerz. January 4, 1956. 

Mr. Moutron. Yes, I have it now. Thank you. I am sorry. 

The CHarrMAn. Counsel will read it. 
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Mr. Maerz. I read from paragraph 3 of this document captioned 
“Notes on Conference with Antitrust Division Staff,” dated January 4, 
1956: 

3. Kilgore inquired about cost accounting methods for license contract alloca 
tions. We pointed out FCC already had—— 

The Cuarrman. Who is “we,” now? You say “we.” 

Mr. Maerz. Who is “we,” Mr. Moulton ? 

Mr. Movtron. I think that is the editorial “we.” 

Mr. Maerz. Did you write this memorandum ? 

Mr. Moutton. Yes. 

Mr. Maerz (reading) 

We pointed out FCC already had adequate power under section 220 to require 
keeping of records in such detail as it required relating to segregation of such 
expenses, that FCC had not asked for additional power in this connection in 1929 
investigation report, that matter had been studied extensively starting in 1942 
resulting in 1945 NARUC—FCC report, required supporting data in adequate 
detail to satisfy FCC, reports were made annually with reference to contract and 
expense allocations which are reviewed by the FCC and that matter had been 
dealt with in lengthy rate cases. We said only real issues now existing have to 
do with whether or not expenses are “license” or “nonlicense” and that no real 
issues of allocation of costs between States and companies really exist. 

Foote said “Forget it. I'll take care of it.” 

Did Mr. Foote indicate how he would take care of it / 

Mr. Movtron. No; nothing more than is indicated there. 

Mr. Maerz. The decree contains no such prov ision, does it ¢ 

Mr. Movuron. And quite properly. This was something which 
just had no possible justification whatsoever. 

The CuHarrMAN. The decree does not contain such provision / 

Mr. Moutron. No. 

The Cuarrman. And Mr. Foote said he would take care of it / 

Mr. Movtron. He said what I have here. 

The CHarrMan. That is your language. 

Mr. Movtron. Yes. 

Mr. Maerz. Did the Government negotiators seek to obtain a pro 
vision in the decree requiring Western to make nondiscriminatory sales 
of equipment to independent telephone companies where the equip 
ment was not otherwise available / 

Mr. Movitron. They made that suggestion. 

Mr. Materz. Did the Government negotiators seek to have included 
in the decree a provision that A. T. & T. and its operating companies 
be required to lease circuits to other communications businesses for 
use in the message telegram business ¢ 

Mr. Movtron. No; I don't think so. I think they, themselves, sug 
gested that as a reserve jurisdiction point as it was treated in the 
decree. 

Mr. Materz. You say that suggestion was not made ? 

Mr. Movtron. I think that that suggestion Was dealt with initially 
as under the reserve jurisdiction provision, and that is where it is now, 
of course, and I don’t think that they made a demand that there be an 
affirmative provision in there beyond what is in there now. 

I may be wrong on this, Mr. Maletz, but this is my recollection. 

Mr. Materz. In any event, neither of these requirements is present- 
ly included in the decree as a positive prohibition at the present time, 
is that right ? 
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Mr. Moutron. No; and for very good reasons. They are in the 
reserve jurisdiction clause. They are not anything that can’t be 
dealt with in the event that there is anything that needs to be done 
with them. 

Mr. Ma.erz. Is it not correct that in lieu of these two require- 
ments the Government can apply to the court for an order under the 
final judgment, requiring Western to sell telephone equipment to 
paves pendent telephone companies and to continue to lease to common 

‘arriers engaged in the message telegram business, circuits required 
iy such carriers in the use of such business ? 

Mr. Movutron. Yes; with this additional statement : That the Gov- 
ernment can also apply for an order prohibiting us from selling to 
independent telephone companies. Move either way, in either 
direction. 

Mr. Maerz. It is a fact, is it not, that the decree does not now 
prohibit the defendants from making discriminatory sales of equip- 
ment to independent telephone companies ¢ 

Mr. Movutron. Well, we don’t make discriminatory sales, but it 
does not deal with that subject except to the extent that it is under 
control by the reserve jurisdiction clause. 

Mr. Maerz. To cope with any discrimination that may exist, the 
Justice Department would have to take further court action, is that 
right ? 

Mr. Movurtron. Yes. And for, as I say, very good reason. 

Mr. Maerz. Thus, is it not correct that in respect to these items 
there is a status quo situation under the decree ¢ 

Mr. Moviron. It is not status quo, because—the answer to that is, 
ho, 

My reason for saying “no” is this: That here you have a court re- 
serving jurisdiction as to these matters, whether or not there is an 
antitrust violation involved. I should argue, probably, that there 
should be something improper done by us before this reserve jurisdic- 
tion clause took effect. But that is quite a different matter than 
leaving it in a status quo, and that is leaving it completely out of 
the judgment. 

Mr. Materz. Is it your testimony that, in your judgment, a status 
quo situation does not stand with respect to these items ¢ 

Mr. Mouton. If you mean status quo as it was before the Judg- 
ment, then I say that is not my testimony, because the judgment 
changes the status quo by including these items in section 17 of the 
judgment. 

That is a change. That is not preserving the status quo as I 
understand that term. I don’t want to quibble about it, but that is 
my understanding bout it. 

Mr. Maerz. Mr. Moulton, will you refer to the annotated de- 
cree again, section Et, 

Mr. Mouton. I haveypulled my papers apart, and I am having a 
little difficulty. 

Mr. Cox. What is the page, Mr. Maletz? 

Mr. Movrron. 17? 

Mr. Marrerz. Pages 16 and 17. 

Mr. Mouton. I have them. 

Mr. Maerz. Do you have them, Mr. Moulton ? 
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Mr. Mouton. Yes; I do. 
Mr. Matrrz. Is it not correct that the annotation opposite section 17 
reads as follows: 


Really status quo. 

Mr. Movutrton. Yes. 

Mr. Matrrz. Is it also correct that at the end of the decree on page 
17, in referring to section X VII of the decree, the following is stated: 

Really a status quo situation stands in all these items: Sales to ind., sales to 
others, leasing to W. U., unless some action by Government takes place. 

Mr. Mouton. Yes. 

Mr. Materz. Is it a fact that the Government negotiators sought a 
provision in the decree excluding the Bell System from such businesses 
as private communications, public address, watchman supervisory 
services, and relate ” nonregulated businesses / 

Mr. Moutron. I don’t think they were quite as precise in terms in 
their initial demands as that. That again is a document prepared 
after the fact. I don’t want to seem to be disavowing these things, 
but I have to rely on my own memory. J was there. And just because 
somebody else has said something in a subsequent document does not 
mean that I have to adopt it, because I should give you the best testi- 
mony I can. 

The Cuatrman. We will refresh your recollection on that docu- 
ment. 

Mr. Movtron. Yes. 

Mr. Maerz. Would you refer to document captioned “Summary of 
Points Raised by the Department of Justice Representatives Decem- 
ber 13, 1955, No. 50.” 

Mr. Cox. December 15; is that the date ? 

Mr. Movtron. May I change my testimony / 

The Cuarrman. Go ahead. 

Mr. Movutron. My memory, Mr. Chairman, has been refreshed. 
These are my words and, therefore, I stand by them. 

Mr. Materz. Muay I repeat the question then, Mr. Chairman ? 

Is it correct that the Government negotiators sought a provision 
in the decree excluding the Bell System ‘from such businesses as pri- 

vate communications, public address, watchman supervisory services, 
and related nonregulated businesses ¢ 

Mr. Movuton. Yes. 

Mr. Materz. And did the Department of Justice representatives 
want this provision in the decree in order to dispose of a large number 
of complaints the Department was receiving ? 

Mr. Movtron. They sostated. 

Mr. Maerz. It was the position of the Department at one time, 
was it not, that A. T. & T. should be excluded from engaging in those 
activities ? 

Mr. Movutron. Well, they say the Bell System might be excluded. 
That isall I can recall. I didn’t consider that—— 

The CHatrmMan. Was the exclusion included in the decree ? 

Mr. Movrron. All private communication services not subject to 
regulation. 

Mr. Materz. It is a fact, is it not, that as A. T. & T. interprets 
section V (d) of the decree, A. T. & T. is only required 5 years after 
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entry of the decree to get out of the business of leasing and maintain- 
ing facilities for private communications systems only where the 
charges are not or ¢ S not become subject to public regulation ? 

Mr. Movutron. That is correct. 

Mr. Materz. Is it not correct that in order to avoid withdrawing 
from these private communications activities under the decree, 

A. T. & T. and the Bell operating companies were seeking to file tariffs 
with State regulatory commissions and the FCC covering the leasing 
and maintenance of these facilities / 

Mr. Moutrton. We have filed a tariff with the FCC and a tariff has 
been filed by the Pacific Co. with the Public Utilities Commission of 
the State of California. 

Mr. Maverz. And if a tariff should be accepted by the regulatory 
commission, A. T. & T. would take the position, would it not, that it 
would not be necessary for A. T. & T. to withdraw from such activi- 
ties since they are subject to regulation ? 

Mr. Movtron. Clearly, if it is a matter which is subject to regula- 
tion, the charges are subject to regulation, the decree intended we 
should be permitted to continue in it. 

The Cuarrman. So that A. T. & T. can continue to avoid divestiture 
by just seeking regulation by the regulatory agenci ies ¢ 

Mr. Moutron. I wouldn't say it is avoiding 

The Cuairman. If your position is correct. 

Mr. Moutron. Yes. I wouldn’t say we were avoiding anything. 
My concept of the decree—I am sure my clear understanding, and ‘T 
had assumed it was the clear understanding of everybody—was that 
insofar as we were in the regulated communications business, we 
could, or entered it in the future, we would enter it; that the line of 
demarcation was between regulation, regulated businesses and other 
businesses. 

That is perfectly clear in my mind, the concept of this decree. 

Mr. Mauerz. Did the Department of Justice representatives seek 
to obtain a provision in the decree enjoining the defendants from re- 
quiring the Bell operating companies to send their scrap to Nassau, 
a subsidiary of Western ? 

Mr. Movutron. Yes. 

Mr. Materz. Such provision is not in the decree, is it ? 

Mr. Mouton. It certainly is not. 

Mr. Materz. Did the Justice Department representatives seek to 
obtain a provision in the decree requiring Western to make available 
technical information which it has on any equipment, rather than on 
standard equipment manufactured for sale to Bell Co.’s ? 

Mr. Movutton. Yes. 

Mr. Hoirzman. Mr. Chairman, can we find out at this point what 
the Department of Justice sought that they did get ? 

Mr. Moutron. Yes. A lot of things. Do you want me to go through 
that list ? 

Mr. Hottzman. Are you taking it point by point ? 

Mr. Materz. Yes. 

Is it not correct, however, that the decree does not require Western 
to furnish technical information on any equipment, but only on stand- 
ard equipment regularly manufactured for sale to the Bell Co.’s? 

Mr. Movtron. No, that is not correct. It is not required that the 
equipment be standard. 
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Mr. Marerz. May I rephrase the question, then : 

Is it not correct that the decree does not require Western to furnish 
technical information on any equipment, but only on equipment reg- 
ularly manufactured for sale to the Bell Co.'s ¢ 

Mr. Moovutron. The provision requires that we provide technical in- 
formation related to equipment manufactured for sale by Western at 
least to the operating companies or A. T. & T. 

Mr. Materz. Very well. 

Mr. Moutron. And I only say that because you used the word 
“regularly.” 

Mr. Materz. The Department of Justice representatives sought, did 
they not, a provision to require that the fee Western could charge a 
patent licensee for technical information should be the expense of 
reproduction only ¢ 

Mr. Moutton. Did you have an item on that, Mr. Maletz ? 

(Off the record.) 

Mr. Moutron. No. There again I do not think that is an accurate 
statement. 

The first statement on this appears as item 25 on the list of December 
13, and it is this: 

How do we define reasonable royalty or charge, does it include expense of 
reproduction only or does it include a part of the development expense. Kramer's 
tentative view—should be former as to telephonic equipment and latter as to 
nontelephonic equipment. 

Mr. Maerz. Did the Department of Justice representatives seek a 
provision to prevent the defendant from requiring its connecting com- 
panies to buy from Western ¢ 

Mr. Mocvtron. I think so, and my recollection is that they got a 
provision of some sort on that. 

Mr. Maerz. There is a present requirement in the decree to that 
effect ? 

Mr. Moutron. Yes; on paragraph 7 of the decree. 

Mr. Maerz. Paragraph 7 of the decree? 

So that was something the Justice Department representatives 
wanted and got in the decree; is that correct ? 

Mr. Movtron. Well, there are a lot of other nies, too. 

Mr. Mauetz. Did the Government negotiators seek a provision in 
the decree which would limit the Bell System to telephonic communi 

cation by wire excluding radio? 

Mr. Mourron. No. I know where that is, and I don’t know how 
that ever got into that paper. 

Mr. Maerz. Do you feel that the entry which was made in your 
document to that effect is erroneous ¢ 

Mr. Mouttron. Do I have one in my document ? 

Mr. Matetz. No. 

Mr. Moutron. Allright. If it is not in there—— 

Mr. Maerz. Will you refer again to the document captioned “Final 
Judgment, January 24, 1956,” appendix G, subdivision 2? 

Mr. Movrron. I am aware of that. I looked at that, and I was 
startled to see it. 

Mr. Maerz. You say that no such request was made by Justice 
Department negotiators / 

Mr. Moutton. No, no, no; it was not. 
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Mr. Matetz. I didn’t get your answer. 

Mr. Mouton. It was not. 

Mr. Maerz. How did it happen to get into this document, do you 
know? 

Mr. Moutton. I haven’t the vaguest idea how it got there. Some- 
body who wasn’t in the negotiations must have dreamed that one up, 
because you will not find it in the checklist that we prepared daily of 
the things that we discussed, and I am sure if that had been one of their 
demands it would have been in there and underlined, because you could 
not possibly run this business without using radio as well as wire. 

Mr. Materz. Under the decree it is correct, is it not, that the defend- 
ants may not acquire the stock or assets of any concern engaged in the 
manufacture or sale of equipment useful in furnishing common carrier 
communications services except upon application to the court and a 
showing that the effect of the acquisition will not be substantially to 
lessen competition or to tend to create a monopoly ? 

Mr. Movrron. That isin substance correct. 

Mr. Maerz. The standard is expressed as follows, is it not: That 
approval of an acquisition “may be granted upon a showing that the 
effect of such acquisition will not be substantially to lessen competi- 
tion or tend to create a monopoly”? Isthat correct? 

Mr. Moutron. That is right. 

Mr. Matrrz. Section 7 of the Clayton Act, as amended in 1950 by 
the Celler-Kefauver Act, prohibits any acquisition where the effect may 
be substantially to lessen competition or to tend to create a monopoly ; : 
is that right ? 

Mr. Mouton. I think that isa correct quotation of law. 

The Cuarrman. I can tell you that is correct. 

Mr. Movrton. All right, sir, I will accept that. 

Mr. Marerz. And the Justice Department representatives wanted 
the standard of section 8 expressed in Clayton Act language, did they 
not ¢ 

Mr. Moutron. My recollection is that they did. 

Mr. Maerz. They wanted the word “may” in there rather than 
“will,” did they not / 

Mr. Movtron. Well, I assume so, but I can assure you that we didn’t 
resist that demand. 

Mr. Cox. Mr. Maletz, I can’t, off the record, forbear pointing out 
to you that if you put “may” in here where you have shifted the 
burden of proof to the defendant, all the defendant would have had 
to do would be to prove that an acquisition “may be” would not to 
substantially lessen competition. 

The CuairmMan. Is it more than that ? 

Mr. Cox. That is what the literal meaning of “may” not would be. 

The CuairMan. One thing I might say at the outset, even the court 
decree can't change the statute by a decree. 

Mr. Mouton. Lagree with you there. 

Mr .Cox. They shifted the burden of proof, Mr. Chairman, that is 
what they have done. 

(Off the record. ) 

Mr. Maerz. That was anexcellent point, Mr. Cox. 

Mr. Moulton, let me turn to concessions the defendants made to the 
Department. 
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First, is it not correct that section IV of the decree restricts Western 
and its subsidiaries to the manufacture of equipment of a type sold 
to companies of the Bell System and to engaging in any business of a 
type engaged in for companies of the Bell System except for Govern- 
ment business and the manufacture of the artificial lar ynx and byprod- 
ucts of reclamation of scrap ? 

Mr. Movrron. Well, the provision speaks for itself, but I will 
accept that as a fair characterization of it. 

Mr. Maerz. That proposal was originally suggested by you on 
June 4, 1954; is that correct ? 

Mr. Moutron. Well, not in all these gory details. 

Mr. Maerz. But in general, it was suggested by you originally, 
was it not ? 

Mr. Movutron. We suggested we would consider a provision along 
these lines. 

Mr. Materz. Is it not correct that the only effect of section IV « 
this decree on Western’s present operations is to require that it cease 
the manufacture of railroad signaling equipment, and that it dispose 
of Westrex Corp. and Teletypesetter Corp. ? 

Mr. Mouton. Well, we had a little go-around on this earlier. To 
the best of my knowledge those are the only things that we were 
immediately doing which we had to stop doing; but, as I pointed 
out earlier, we had been in many lines of business, that is, Western 
had been, and the provision of this section is that henceforward we 
may not go into any businesses, even though there is a public interest 
or there are profit opportunities, and I consider that a very signifi- 
cant provision. 

[ might expand a little, if you want me to, on that. 

Mr. Maerz. I show you, Mr. Moulton, a document captioned “Notes 
on the proposed decree,” dated January 9, 1956, and ask you to ex. 
amine page 4, section IX, which is now, I take it, section IV. 

Did you prepare that memorandum ? 

Mr. Mouton. I did not. 

Mr. Maerz. Who prepared it 

Mr. Mouton. Mr. Walter L. Brown. 

Mr. Maerz. Whois Mr. Brown ? 

Mr. Mouton. Vice president and general counsel of the Western 
Electric Co. 

Mr. Materz. Mr. Chairman, I would, with your permission, read 
page 4 of this document, the part captioned “Section LX.” 

Is it correct, Mr. Moulton, first, that section IX of the final draft is 
now section IV of the decree / 

Mr. Movutton. I think so. 

Mr. Matetz. I quote it: 

After 3 years from the date of the decree, this section will restrict Western 
and its subsidiaries to the manufacture of equipment of a type sold to com- 
panies of the Bell System and to engaging in any business of a type engaged 
in for the companies of the Bell System, except for Government business and 
the manufacture of the artificial larynx and byproducts of reclamation of 
scrap. 

The only effect of this provision on Western’s present operations will be to 
require that it cease the manufacture of railroad signaling equipment and 
that it dispose of Westrex Corp. and Teletypesetter Corp. within the 3-year 


period. The section provides that any sale required to comply with its terms 
need not be made otherwise than at a fair price and on reasonable terms and 
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makes provision for extension of the 3-year period upon application to the Court 
and a showing of good cause therefor. 

Mr. Movtron. That is a correct statement of the present effect, 
looking at Western’s operations on or about the time the decree was 
entered. 

Looking at Western’s operations over the past and which, I think, 
is a fair way to judge the impact of this decree, there are many, — 
things which we have done, many businesses we have been in, whic 
we may not go into again, no matter what the opportunities or the 
necessities are. 

Let me just say one thing. Let me just add a little, because I think 
this is important for the committee to understand. We have been 
in the hearing aid business, we have been in the garden furniture 
business, we have been in the button business. We have done an 
awful lot of things—in the mortuary turntable business, the race horse 
timing business. 

There are many things that Western Electric has been into. Many 
of those were during the period of the thirties when it was extremely 
important to have work for the employees to do. The alternative 
was to turn them loose and swell the ranks of the unemployed. 

This is a highly volatile business, and these are very important con- 
siderations, even apart from the possible profits that you might make 
from going into something like transistors generally and manu- 
facturing for the trade in transistors. 

But nonetheless, those opportunities in bad economic times are 
gone. We have got to bite the bullet on those, as we say in the Army. 

So when you say that this has very little effect, I think you are 
wrong. I am just expressing my personal opinion. 

Mr. Maerz. Mr. Moulton, is it not correct that Mr. Walter Brown, 
the vice president and general counsel of Western Electric, stated, 
and I quote: 


The only effect of this provision on Western’s present operations 


Mr. Movtron. Correct. 
Mr. Materz (continuing) : 





will be to require that it cease the manufacture of railroad signaling equip- 
ment and that it dispose of Westrex Corp. and Teletypesetter Corp. within 
the 3-year period. 

Mr. Mouton. That is what he said as to the present operations. 

Mr. Maerz. Thank you. 

The Cuarrman. On that note we will adjourn until tomorrow at 10 
o'clock. We will then hear from Mr. Leonard Niederlehner, deputy 
general counsel of the Defense Department, and Robert Berry, 
attorney, Department of Defense. 

And, Mr. Moulton, we will hear you again on Thursday, if that 
is agreeable. 

Mr. Movurron. Thank you. May I be excused tomorrow ? 

The CuairmMan. Yes, sir; certainly. Thank you very much. 

(Whereupon, at 4:20 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Wednesday, April 16, 1958.) 

(The document referred to at p. 2210 is as follows :) 
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August 22, 1955 


Total or fertiel _Divorconent of Western 


Troi tho TTT cystea me 


1. Fossibilities Disenssed. Complaint requests that 
western be completuly divorccd ead divided into three independent 
companies, two of which would be capable of procucing a c lete 
line of telephone equipment. Alternatives discussed incluie 
divoreenent of Weatorn intact, cole of one or more of icatirn's 
plants end cessation by Western of the manufacture of one or more 
lines of procucts prosently manufactured. 


2. Premise of Discussions. In view of the clear public 
interest involved, both Blu.s h ve epproached tho problem on the 
wise that any dee red should be so fashioned as to uvold, to the 
rullest extent possible, averse effects on the cost or quality of 
telephone service, the rarid cdvencement of the art or tho ability 
of the telephone systcm to keep up with the public demand for ser- 
vise. 


3. Defendents' General iesition. A nationwi teclerhone 
system 4s unicuc in tin ex tunt to wich ITE requires 1: ti o 
recearch, devcic mort, taunufucture, enc ving, installation, 
supply and cperetion. To a derzresc not present in any ot! n 
type of cnterpcise, the equi ne xequas 23 Ot 
can only be mst dy 2 sinmzle rmamufactures ich, c n 
ownership, 19 cubservicnt to the service or tion § ; 
solcly to mect its oojcctti » ara not by one or more manu urcrs 
whose primary functica is to sell cocds et a orit. 

(a) Moturs ef t) Uxiertctine. TF rsten sclls nothing 
but service. It t diudlc u:y two persons, 1 rover locet:d, to 
c oe cn a conve: vLOn cu if in the same xx » Li ini ley 
end low cost. ne entirs Syat 49 one delicate and comoliceted 
intercon tec ¢ 2h assC Lech ust % r red to nf - a ] te 
peth bit 1 a evo telcp! » A machine of vast comlexity, 
yet rust ¢c le of cpsraetion ty on untr 1 customer. 13 
parte ‘ { J t » he ‘ iv» 2 ¢¢ . Y Wee t 
and ovst functic ic! u t . Let : ion 
of 6 i eo nticl for J GUVs J , Lcd 
ebdilt to ¢ ly parta ¢ L servi omtly in ti of 
S ys 

i 2 the equi is t vice @2 not , 
qu ob] : } id “e : 
a1} oe : be 2 } 
t t v 
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would have to conpcte on the basis 
of first cost and could not be exnect to ecrouse 
wholeheartedly the objectives of lone life and low re- 
peir and maintcnanee costs, which t¢ toth to in se 
first cost Gni to reduce the c ice of future r - 
ment business. Nor would outsl Cactureors 
kindly on the cubstituticn cf new eq t - 
ment they were alrcady producing in @ tity ct a fit. 
Only an affiliated manufactur S “oo fully ¢t ‘ - 
ers' objectives. Far « iz, t : l 
queantitics of ] nu 2s of rts 3 
very small = L for tie r ir I ¢ of 
equi: t of i vini s this is ¢ tial, v 
no cutside marulresturer weuld touch it. 
Cutside morufecturers would not o1 it, even if thoy 
were co le of fells them, to the ecise ruee 
turing cc: ls which axvo 9g tial if bell 
sta rds are to. mot; 1 * life and héizh cuclity, in 
this type of equipment, cunnet bo written into cyoccl- 
fications end checked by inspection of the end product. 
Urusual and uncco Lc o nmroments would be r ircd, 
since no i: grusact y would ¢ ti risks 
which stam asst 5 in nding sits oing 
into pre. ticn t isa of r 2 its 
and without : i .1i% i ot ild be 
required and ¢t yst suld cit have to assuse them 
Yr contract fcr t C ut of the reciliti {or period 
of ycoars; neithce elt tivs is cive t in 
cc tit: . 
Adsent 2 tit ly > 
r ‘ 3 5 { i i i ars? 
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interest, and they would be free from the regulatory 
supervision over their profits to which Western is 
subjected solely because of ita affiliation. 


4&. Divorcement end Division. This solution, sought by 


the complaint, would have all of the: Edverse effects indicuted 


above. 


(a) First Cost of | Eeutrmont. Economies of larze scale 


production of mijor Itend of equipacnt would be gecatly ruduced, 
Also a large added investment in manufacturing cupacity would be 


roquired, 


The development ana Introcuction of new | aml im-roved ox 


for which the telephone user would pay. 


Western's facilities are not physicelly separable into 
two separate full line opereticns. 


Even if they were, such a division would merely replace 
Western with two companies each having helf of Festern's 
present cavacity, which is now barely cufficicnt. The 
Systom would then be forced to take the full capacity 
of each. There would de no comctition and a sellers’ 
market. To avoid this, there would nave to be excess 
spacity at ea lure incresced investment, which no one 
would make unless assured of a prefit. Thus there would 
either be no competition, with sellers’ prices, or a 
largo edded investment requiring risk profits. Re-ula- 
tion would afford no protection. 


(db) Cperating Costs a and Quentity emi ¢ Quality of Service, 
as 


sluleds 


would inevitably be retarmied. 


26086 O 


= is the close colleboration of rescarch, develorment, 

Gesign end marmfacturs which has mado possible the ce- 
velonme nt and introduction into service of such cute 
standing items of equipment as toll dialing equipment 
which has roduced the tine for comlction of toll calisy 
ecaxial cable ond radio relay equipment, which nave 
given us coast-to-coast television transmission, and 
which with new carrior systems and other improvements 
have cut long haul circuit coats nearly in halfj success- 
Ave improvements in the televhone instrument which, 
while vastly improving its transmission and recertion 
qualitivs, have reduced its cost; muitomatic message 
accounting equipment; cross-bar diel equipments ard the 
many other recent advances in telephony. 


58 pt. 2, vol. 1 41 
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In the event of divorcenent, the Bell Systcm could not 
collaborate with any one competing momrecturcr, This would cive 
him en unfeir commetitive cdvante:ce and might disclose to him 
patentable idcas ensbling him to block the Syotem'’s provress. 
Mormufacturing specifications for tnousends of items, including 
compicte dial exchanges, would have to bo prepercd without : 
facturing cssistance or edvanece knowlecse of the facilitics of 
the sucesssful bidder. Mo one mamfecturer vould know t: vintieg 
ty cf any given item of equipment which it would marufacture until 
after fixing its bid price. Corteinly nono wovld incrcase its 
capceity until after it knew tho quantity 4t would be call woon 
to produce. Unlike Western, where scever'a 
competing without essurence of future bus LON 
major exnansion cimply on advance estimates of Bell System recqutree- 
ments. The System could not fulfil its legel obit 
11 public demands for additional service with anything lik ts 
present speed, 






Tne advanteces of standardization would dicz; r3 come 
picto stencaurdization would be dnpoggible 1f different ro c- 


tusers, with different manufacturing methods ai ifvorent t 3 
of fscliities, were producing the ci £ ral types of t hone 


equipment. 


Finally, producticn for the sole benefit of the customer 
would be repluced by preduction for profit, wit verse efrects 
both on overall cost and on the rate of introduction of now « 1 
ment. Western's reason for existence is to cunpply t Rell Jystem 
rating units with the equipment they necd as ec ically eé 


cr? 


Cost of rvice uld thus incr », end if its lity 
did not decline, t rote of teohnical pr 3 
improv nt which 3 been t Outstanding characteristic cr tna 
Boll Systcm would be greatly retarded. 
(c) Monopoly fr UPS. f Wostern is divoreed and 
ee egeee ol 


@ividec into two fuli-iine couscnies, the Bell Syetem will i 
mont 


forced to go to them for moot of its eqaul ° i t 
menufcecturers have insufficicnt c: ity for more t 1a frection 
of Bell cCystem requir snts. We have pointed out above t rogue 
gure on the Boll System if the two full-line co nies t ther 
had no creeter « now has. Dut it is net only 
the Bell System area, 7 two su 3 to 
Western would have n nhib ons out ane efter t di 
ent telephone busincs é cess ity 
(which is & nec rt i ) i- 
¢38), they woul 3 t 
formidable co t tel ¢ facturers. 
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5. Divorcenent Intact. Requires little conment in 
view of the preceding discussion. If 1t worked out as presunud 
intended, so that the divorced Western was simply one of scvera 
indcpeniont competitors for Boll System business, the result 
would be no better or worse than thut of divorcemont and division, 
except that investment in unnecessary cipacity would not be 
quired. If, as would seem to be inevitably the case, the divorced 
westcrn wag in a positicn of assurance of all bell Systcn business, 
because of its advantages of size, know-how amd competence, the 
monopoly pressures on both tie Bell System and the independent 
iniustry, uncontrolled by regulation, would bo cnormously cnhanced, 

6. Sale of Cne or Moro Plonts. The theory but.ind such 
a decree would be a rece juition of tho prososition that the Bell 
System cannot be deprived of its intesrated manufacturer uithous 
erfecota on telephone service too sericus to cont oe counled 
with a belief on the 5 
western's present octivities my 

air ' 


part of the Departscnt that tne scope of 
b ‘yader than the necds of the 
sorvice really requ ©. Dut the a . 


culty is that, even if the 
%31 


theory wore sound (witich will be y discuased in the xt 
section of this cutlinc :), 1t would be scund as to tho monufccture 
of certain types of products, ond mor articularly a3 to t name 
facture of come “of the cc nts of varicus types of pro t3, 
and not as applica to the entire cutout of eticuler pl Be 

th limited exceptions, stern’s plant 3 al va- 
ricty of products and of nents, Be ich (i y tho theory 
stated) are recornizedly appropriate for intecrat mufacture. 
If eny prohibition on t ranufracture of any cluct is sedvisaeble, 
it s 3 thet it uld be preferable to deal dircctly with thet 
manufacture by Western in ony location (sc t secticn) than to 
deal with them by recquirin; > sole cf tne particular plants, 

llow 


, 
the ccessction of thos 


wv 

C the sale 
which might or misht not losically fo 
particular monufacturing activiti 


7. Cessation of tmrufacture of Snecific Frotuct Lines. 








This form of rollul would GY besca on the c tizory suet forth 
in the preceding section. It hes been the cubject cf cexteniad 
discussion end inv astirpation. At the Depertucnt*s request, the 
defendants submitted a dotaLicd analysis (100 pares of text ard 

a volume of exhibits) of ell the product lines now menufacturecd by 
Western, Givided ir ito 17 : rate caterorlics and showing for each 
the technolosical and ec ¢ reasons why the defendants had 


’ Cr 


elected to m nufacture it rather than buying it from others. This 
» 





analysis demonstrates convincingly that as to every major preduct 
line (comprising such items as switching equipment, velo, 00, 0U0 
anim ‘ily; carzxicr, r iter and transmission equi be 775,000,003 
excihance and toll cable, pcowO, CCUG; teleptl.cne sets. and rts, 


sture would 


, 
962,000,000) complet i nt cf intern mut 
© 23 SO large as to be 


entail both technclo.:! 1 und econ 
unccecents ble to t th ; arti a6 
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It_is therefore concluded that, 4f a decree is to be designed 
to require Increesed cufSide procurement of producte which 
Weatern is also to continue to manufacture, it should be done by 
some more flexible and workable method than that here under dis- 
cusslon, such as the requirement of an overall ratio of outside 
purchases discussed clsewhere, 


(c) Trere moy be a mumber of subassemblies and corpon- 
ents which western now monufectures which it could purchase cute 
side without technoleteoal penalty and with acceptable economic 
loss. It would be uttcrly impossible to handle this, however, by 
@ decree naming tiem and prohibiting their mammfacture, This 
would be a herculean task given the specific equipment now being 
produced, and flatly impossible us to the future in view of the 
radical changes now being made and envisaced for the future in the 
telephone art and henee in telephone equipment. As in the prececd- 
ing paregreph, it is concluded thet if a decree is to be designed 
to require outside procuromcent of more products, it siicould be done 
by some more flexible and workable method, such ae tic requirement 
of an overall ratio of outside purchases. 


° 
= 
‘ 
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2 
Compulsory Competitive Bidding 





Prayer 14 of the complaint asks the court to enjoin 
the Bell System from acquiring telephone equipment by any means 
other than under competitive bidding. This assumes decree ar- 
rangements under which specifications would be prepared and 
disseminated so as to enable any qualified manufacturer or other 
supplier to compete. 


There can be no objection to the principle that stand- 
ardized Bell System equipment should be purchased outside when 
outside manufacturers can achieve the same quality standards, 
meet delivery schedules and offer lower prices. That is the 
standard governing the make-or-buy decision of the Bell System 
today. However, the difficulties that competitive bidding would 
place in the way of obtaining equipment of adequate quality, and 
the costs and delays that would be involved, would be prohibi- 
tive; and there would be no gains that would in any way offset 
those losses. 


This would be so whether, competitive bidding were 
applied to all equipment, or only to certain types of equipment. 
The difference would be only one of degree. 


Why this would be so will be outlined in the following 
paragraphs: 


1. It is recognized that any competitive bidding must be under 
Bell System specifications. Otherwise, Bell System quality 
could not be maintained and any serious effort to achieve the 
economies of standardization would have to be abandoned. 

There would have to be stiff penalties for failure to comply 
with specifications and quality standards, or failure to meet 
delivery schedules, supported by an adequate performance bond. 


Even so, recovery of the penalty would be no real 
recompense for such failure, because the public 
would be without the service. 


2. The necessity that specifications be frozen for the purpose 
of competitive bidding would retard the development of improv- 
ed products. Today, when a product is manufactured intern- 
ally, there is complete flexibility to change and improve. 


This effect would be lessened, but not eliminated, if 
competitive bidding were restricted to standardized 
products. All standardized products are constantly 
being studied to determine what improvements can be 
made; and the intimate collaboration between develop- 
ment and manufacturing people is essential to continued 
improvement. Under a competitive bidding scheme, this 
collaboration would be much less effective. 





6. 
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Present-day projects involving large amounts of equipment re- 
quire overall project planning and coordination of manufac- 
turing, distribution, installation and operating activities. 
This is particularly true of the facilities to mechanize the 
handling of toll traffic. In the Report Regarding Equipment 
Manufactured by Western for the Bell System, the coordinating 
problems involved in the introduction of customer dialing of 
toll calls are indicated in pages 14 to 16, inclusive. The 
requirement that the equipment be obtained through competitive 
bidding would make it impossible to complete such a project 
within any reasonable space of time, and there would be a 
marked increase in purchasing, distribution and administration 
costs. 


The complexity of the equipment would make competitive bidding 
unusually complex and expensive. 


For example, to bid on the construction of a single 
central office each bidder might have to obtain and 
study several filing cabinets of specifications be- 
fore he could intelligently bid. 


Indeed, it would seem that an outside manufacturer would have 
to actually make some of the equipment before he would be in 
a position to bid intelligently. 


The fact that the outside supplier would be bidding against 

the internal manufacturer, Western, would also complicate the 
competitive bidding. It would not be sufficient merely to com- 
pare Western's price to the operating companies with the sup- 
plier's price, because the two would in no sense be comparable. 
A more complicated method of comparison would have to be de- 
vised. 


For example, products of the outside supplier would have 
to carry their appropriate share of Bell Laboratories’ 
development expense and of Western's distributing house 
expense. Thus, such items would either be added to the 
outsider's bid or deducted from Western's price, and 
there would be many disputes about the amount of the ad- 
justment in the case of particular products. 


The unsuccessful outside bidder would often contend that 
Western's price was based on a discrimination in costs 
or in the return on investment charged to that particu- 
lar product. The possibility of such discrimination 
would complicate the comparison of bids and undoubtedly 
would be a fruitful cause of dispute. 


Thus, a competitive bidding requirement would cause serious 
delays in meeting Bell System requirements and substantial 
additional costs because 
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(a) an organization of highly paid people would have to 
be maintained to handle the problems of competitive 
bidding; 


(b) the normal routines of competitive bidding for such 
complicated equipment would cause burdensome delay 
and expense; 


(c) there would inevitably be disputes followed by ex- 
pensive, time-consuming and disruptive litigation. 


These disadvantages can only be overcome by extensive cost 
savings from lower prices for equipment. In the paragraphs 
below we shall show that the chances of attaining such lower 
prices through competitive bidding would be slight. 


The Bell system has made most of the equipment it uses in 
furnishing telephone service from the inception of telephony. 
Therefore, it is not surprising that its internal manufactur- 
ing organization, Western, has skills in the mnufacture of 
such equipment which cannot be found elsewhere and will norm- 
ally realize costs as low or lower than any outside manufac- 
turer. Also, Western has two other. significant advantages 
over the outside manufacturer in the case of most telephone 
equipment. These are (1) the economies that can be realized 
from large volume; and (2) the knowledge of the product and 
its design which comes from close collaboration between West- 
ern's manufacturing engineers and the research and development 
engineers of the Bell Laboratories. 


These are not "unfair" advantages. They represent the 
Bell System's (and the telephone at return from 
its vertical integration, in the form of lower equip- 
ment costs. 


Assuming that any competitive bidding requirement would be 
limited to standardized equipment, Western would have the 
further advantage of experience in manufacturing the product 
following field trials and testing of the newly developed prod- 
uct and the effort involved in obtaining the most efficient 
factory layout, tooling, making time and motion studies and 
doing the many other things involved in setting up to manufac- 
ture a product efficiently. 


The ovtside manufacturer who has not done these things 
would have difficulty in making a reliable bid, but no 
competitive bidding scheme should require Western to 
incur the expense of conveying its experience to the 
outside bidder, even if that were possible. 


Therefore it is to be expected that Western's price to the 

Bell Companies would be substantially lower than any comparable 
price of an outside supplier of the same product, except under 
unusual circumstances; and this has been the experience. 





10. 


lle 


12. 
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The only case of a compulsory competitive bid require- 
ment was under the Pennsylvania statute (giving the 
Public Utility Commission the power to require competi- 
tive bidding) in 1938. That involved relatively simple 
materials, mostly cable. The closest bidder was nearly 
50% higher than Western's bid; and the project required 
18 months to complete as compared with the normal time 
schedule of seven months for such a project. 


Current prices of telephone equipment of outside manufacturers 
which can be compared with Western's prices reflect somewhat 
the same ratio. 


For example, telephone sets similar to the 500 type set 
are being made by at least six outside manufacturers. 
The outside price is $25 a set, the Bell price %1l. 


The average outside price of such items in the latest 
Bell System price comparison study is 185% of the aver- 
age of Western's prices for the comparable items made 
by Western, 


Except in the case where an outside manufacturer may be making 
an almost identical product in large volume, there will be no 
real chance of underbidding Western's price except under a con- 
tract for a large volume extending over a substantial period 

of years. 


Even then, one would suspect "loss-leader" bidding. The 
practical effect of a successful bid for a substantial 
percentage of requirements of a particular product would 
normally mean reliance on that supplier for further 
future requirements. Since the alternative course of 
maintaining duplicate capacity would be too expensive, 
there would be an incentive for loss-leader bidding. 


How to detect and avoid loss-leader bidding would be a 
difficult problem. Of course’the price gain would be 
illusory if it lasted only for the first contract. 


To sum up, the unique requirements of a nation-wide telephone 
system are such that the make-or-buy decision should not be 
taken out of the hands of the Bell System by a compulsory 
competitive bidding requirement. In addition to the specific 
difficulties outlined above, such a requirement would put 
decisions as to manufacturing capacity, production schedules 
and other decisions having a bearing on the efficient opera- 
tion of the business on a short-term basis, when they should 
be on a long-term basis. One of Western's principal present 
contributions is that it plans its production, and expands its 
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capacity if necessary, and actually undertake the manufacture 
of parts, long in advance of orders, on the basis of overall 
estimated Bell System requirements. This would be impossible 
if it did not know what proportion of the requirements it was 
to produce, and competitive bidding at that early stage would 
be impossible, since no orders would be in hand. 


The British experience confirms the unsuitability of competi- 
tive bidding as a means of supplying the needs of a country's 
telephone system. Twenty-five years ago the British Post 
Office abandoned competitive bidding because of "high produc- 
tion costs, difficulties and delays," to quote the 1950 Report 
of the Select Committee on Estimates of the House of Commons. 
Instead there was inaugurated a system of bulk contracts made 
with committees representing theequipment and cable manufac- 
turers, at prices negotiated after the Post Office had exam- 
ined the cost experience of particular firms. The Post Office 
controls the selection of design, but the manufacture of the 
entire contract is divided among the companies represented on 
the committee. There had been more than 20 years! experience 
with the bulk contract system when the report was written, and 
the report states: 


"The Post Office claim that prices have been lower since 
the system started, and that there is the advantage of 
an even flow of new equipment and stores. The industry 
is able to plan production over a long period, which 
makes for stability, and it considers that a return to 
any method of direct competition would be disastrous." 


Apparently the British Post Office does ask for tenders on 
products of the same general nature as those the Bell System 
classifies as supplies. For such things they have a list from 
which firms are selected and invited to bid on particular prod- 
ucts. This seems to be substantially the same practice fol- 
lowed by Western in purchasing supplies for the Bell System 
($290 million in 1954). Western's normal practice is to re- 
quest tenders from several suppliers deemed qualified to make 
the product, unless the problem is merely one of selecting one 
of several commercial articles on the basis of cost and qual- 
ity. At least 80% of Western's purchases, including both 
supplies and materials, are made on the basis of such competi- 
tive quotations. 
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PROPOSAL THAT SPECIFIED RATIO 
OF OUTSIDE PURCHASES BE MAINTAINED 


Western buys from qualified manufacturers, instead 
of making, vith due consideration to service, quality and costs. 
Over the years this has resulted in purchases of about 10% to 15% 
of the volume of sales of products of the type represented by 
Western Electric manufactures. 

In recent years the volume of such purchases has been 
increased by accepting price penalties in order to obtain ad- 
ditional quantities to meet Bell System needs. For the year 1954 
the percentage reached 19.1. The purchases for that year in- 
cluded $11,300,000 worth of wire and cable products purchased 
because of a strike at one of Western's plants. Eliminating 
these purchases, which were made solely because of the strike 
emergency, total purchases amounted to 17.4% (see Appendix A). 


On the basis of the attached memorandum handed to 
oS 


representatives of erence 
on July 21, t d ess to 
_consider_a decree which, amongother things, would require 


increasing such purchases by Western t - Doing so presents 


a major problem but it is believed it can be accomplished without 
adverse effect on quality or service and with a limited adverse 
effect on costs. 

Had Western operated in 1954 under such a requirement 
(25%), outside purchases would have had to be $165,000,000 instead 
of $115,000,000, an increase of $50,000,000. If 1954 purchases 
had not included items on which substantial price penalties were 
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accepted in order to obtain additional quantities and had been in 
line with purchase levels during more normal years, purchases 
would have been in the order of $85,000,000 instead of $115,000,000. 
Meeting the 25% objective, therefore, would have required about 
doubling the extent of outside purchases in order to reach the 
$165,000,000 figure. This more nearly represents the magnitude 
of the problem presented by the 25% objective for the long haul. 

Any possibility of placing this much business with other 
manufacturers will require making arrangements with outside 
manufacturers to make both subassemblies and components and basic 
telephone equipment, such as cable, subscribers! equipment, p.b.x. 
boards, station cords, etc., to a material extent. 

Appendix B, covering some examples of recent purchases 
of items normally manufactured by Western, gives a comparison 
of purchase costs and Western's selling price. In each instance 
a substantial quantity was purchased and the suppliers were ex- 
perienced manufacturers of similar products. It will be noted 
that without exception the cost of the purchased items exceeds 
Western's selling price despite the fact that the purchases were 
made on the basis of bulk delivery whereas Western's prices include 
the recovery of development expense, stocking and distribution expense, 
and, with the exception af exchange cable, transportation to the 
Distributing Houses serving each Telephone Company. 

To attain the indicated percentage of purchases without 
adverse effect on service and quality, and to minimize the adverse 


effect on costs, it would be necessary to start by broadening the 


variety of components purchased and move on to larger subassemblies 





38, 
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and complete units. In the latter field -- complete units -- it 
would be necessary, if Western is to have any chance whatsoever of 
obtaining them at costs within reasonable range of their ow costs, 
and with satisfactory quality and service, to have a manufacturer 
handle a substantial volume. 

Using cable as an example, it is estimated that it would 
be necessary to have a plant of at least 15 billion conductor feet 
annual capacity involving plant investment of at least $25,000,000. 
This represents a capacity considerably beyond that of all present 
American telephone cable manufacturers outside of Western. Fur- 
thermore, the facilities would have to be designed for the pro- 
duction of cable according to the Bell System's current specifica- 
tions, a design far more modern and advanced than any presently in 
production by other manufacturers. 

A company so set up, and producing cable of that design 
at costs reasonably in line with Western's, would have both a 
product and price advantage over other manufacturers if it were 
free, as it is presumed it would be, to sell in the general market. 

A similar situation would prevail in other categories 
of apparatus since there is no possibility at all of purchasing 
final products until the manufacturer has made the product and 
proven in the quality, and even then not without serious cost 
penalties unless heavy volume purchases are made, 

Obviously it will be necessary to find qualified manu- 
facturers willing to invest the required capital in this kind of 
business. It probably will be necessary to contract for long 


periods of time to obtain reasonable prices. Western would at 
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substantial cost need to supply technical information and patent 
rights and give technical assistance in design, manufacturing 
process and plant layouts to get operations started with delivery 
and quality assured. 

Western would recover these costs in their pricing of 
the purchased products to the Telephone Companies the same as 
they now do on their own manufactured product. Where the outside 
manufacturer sold to other than the Bell System, Western would 
expect to be paid for the research and development, engineering 
and manufacturing assistance, and patent privileges on those 
sales. 

In addition to the purchases discussed in connection 
with the 25% proposal, Western now purchases items of supplies 
ranging from pencils to automobiles and trucks from thousands 
of suppliers. It was pointed out in discussion that some 80% 
to 85% of Western's purchases are placed on the basis of com- 
petitive quotations. The portion placed without obtaining 
competition includes purchases too small to justify obtaining 
more than one quotation, single source of supply, proprietary or 
patented items, etc. Included in the 80% to 85% are purchases 
of steel and non-ferrous metals on which there are published 
markets reflecting prices quoted by prime producers, but which, 
in normal times, are subject to active competition as the result 
of production available from secondary and foreign sources. 

If the 25% basis were attained and the other purchases 
which Western makes for the Telephone Companies were added, the 
overall purchase percent to sales would be in the order of 37%. 


8/22/55 
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APPENDIX A 
ANALYSIS UF WESTERN'S SALES TO BELL SYSTEM 
1954 
Total Sales $ 1019.3 
Installation, Equipment Specifications, 
Repairs and Services 195.3 
Purchased Products Hesold 
(other than detailed below) 161.6 
Balance (1 less 2 and 3) 662.4 
Purchased Raw Materials 133.0 
Purchased Services and Processing 1.5 
Purchased Telephone Materials Resold 89.0 


Purchased Apparatus Units 


Purchased Components 


13.2 (Note 1) 
_24:6 (Note 1) 


Total Purchases -(lines 5 to 9) 261.3 (Note 1) 


Balance (line 4 less line 9) 


representing W.F. Costs, Labor, 
Loading, Development, Distribution, 


Taxes and Profit $ 401.1 
12. % Purchased 7 + 8 + 9 = 126.8 = 19.1% 
4 662.4 
Excluding effect of purchases 
due to strike 126.8 less 11.3 (Note 1) = 17.4% 
662 4 


Note ls 


Includes emergency purchases of wire and cable 
products due to strike at Tonawanda Plant of Western 


as follows: 


Line 8 4.6 } 
" 9 6.7 
" .10 11.3 


These purchases were made 
and would not have occurred 


8/22/55 


solely because of the strike 
under normal circumstances. 
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MEMORANDUM HANDED TO REPRESENTATIVES OF 
DEPARTMENT OF JUSTICE AT A CONFERENCE 
ON JULY 21, 1955 


Having in mind our general understanding that the 
settlement of this case should not be such as adversely to 
affect the cost, quality or availability of, or improvements 
in, the telephone service to be provided by the Bell System, 
and subject to agreement on other provisions, defendants 
would be willing to consider a decree which provided in 
substance as follows: 

The defendants —_ to take action so that after 
a suitable period of years the! five-year moving average 
ratio of purchases by all Bell System companies, for use 
by operating units of the Bell System, of communication 
products manufactured by others than defendants and their 
subsidiaries (hereafter called "outside purchases") ‘to 
aggregate purchases of communication products by the gperating 
units of the Bell System will be not less than 25%. / In com- 
putiz:g such ratio, subassemblies and components purchased 
outside the Bell System for incorporation in communication 
products manufactured by defendants and their subsidiaries 
for use by operating units of the Bell System would be included 
in outside purchases, and subassemblies and components fur- 
nished by defendants and their subsidiaries to outside manu- 
facturers for incorporation in communication products manu- 


factured by them for such use would be excluded from outside 


purchases. 
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The term "communication products" would be defined 
to mean all manufactured products used or which may be used 
as a part of communications systems, or in the maintenance, 
repair or testing of such systems, including, without 
limitation to, transmission, station, switching, protection, 
power and message accounting equipment and apparatus, and 
communications lines and cables with associated poles, 
hardware and conduits, and subassemblies and components 
of all such manufactured products. 

The term "communications systems" would be defined 
to mean the physical instrumentalities, facilities and 
apparatus (except land and buildings) constituting a part 
of, or connected with, systems used in the transmission of 
intelligence of any kind by wire or radio, or both. 

The term "subassemblies and components" would be 
generally defined as all apparatus, units and parts going 
into the final manufacture or assembly of communications 
products sold or to be sold to the operating units of the 
Bell System. This definition would also be broad enough 
to include, with a few possible exceptions, all items of 
the character now manufactured by Western or its subsidiaries, 
whether or not a further manufacturing step or process is 
required before the item is in final form to be sold as a 
communications product or to be used as a subassembly or 


component of such a product. 


8/22/55 
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Au ust 22, 1955 
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Instead, it directed the #.C.C.e to maxe a study of 
the problem and report thereon, and to include in 

its report recomacndations for any legislation 
thousht to be needud -- including epecifically le. ise 
lation enpowerin:s the Conulesion to foriid traise 
actions vetween efriliates or to require competitive 
piduinge (Communications Act, Sect. 215). this 
direction was couched in general terme, Lut the 
legislative history shows that it was directed 
particularly at the Lelli System. 


Subsequently, the #.CeC. conducted an invertivation 
of the Gell Syste, and reported in effect that it wac @lruacy 
armed with cuffielent regulatory power to deal edequately with 
ény probleme presented by the lell System organization and 
a@rrangenents for manufacture and supply.* 


The investigation (which was conducted from 1935 
to 1939) was intensive and critical. It touched 
upon virtually cverything mentioned in the prerent 
complaint. 


In ite Report, the Commiraion discuresed, arons other 
things, the poretvility of requiring .competition la 
the suyply of equlpsient to the System end of requlizing 
Competitive Liduin;. (Heport, ppe 507-5623 GU0-6u2) 


It recommended neither of these courses. On the 
contravy, 1t concluded that with "ninor exceptions" 


“@#@ @ this comission Le deemed now to Le 
porserred of inelurive etatutory authority 

and, as a direct result of the telephone in- 
veetigation, to Le provided with Laeic data 
euffricilent to rerve ao a firm foundation for 
the inauguréetion and developuientd of continunus 
and efilcient eusinietrative processes in this 
hichly technical field os  overnuental effort." 
(heport, Pe © 32) 


Thue (a) Concreca has epecifically treated the main 
fur jectenatter of thls cace &a a regulatory provlem to Le dealt 
vith by the Cormmilerion, and (L) the #.c.Cc., after careful ttudy, 
has concluded that it 15 adcquately empowered to deal with 
the problem. 





oO 


® House Docunent No. D4), 7b Conse, lst Seree, pe GO2 (1935) 
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3. Ke vlatory cuvervirlon ef the fell Syrten with rerpect 
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Loth feijcoral ond estate regulatory statues provide 
conprohensive powera for the /eCeC,. And the state accneles 
to deal with Weetern's relations with the fell operetin, 
Coupaniee. Tho ctatutes vary in detall, of courte, Lut the 
cosu:isclons @re authorized to deteriine the reaconablonerr 
ot rates and adequacy of ecervice. in the courre of euch uctere 
minationo they give particuler attention to the or,aniszation of 
the tell Cysoten and ite arrancsenenta for uanufacture ani supply 
@2 they bear ugon the regulatory ov ectives,. 


In every iicll telephone rate coce the reyulatory 
azency has power to review the rearonablenesas of Kectera's 
prices on rales to the lecal operating company and the rcasvun- 
Q@bvleness Of tne profite wade vy Western on such selec, 


Initially in rate cares the operatin,; conpanies were 
only required to show that Western's prices were 
reasonable in cotpartieon with the prices of others 
for eimiler equipacnt. fSinge fuith v. Jllinots : ll 
vel: wine Co . Uy » ava Uf. 1D (l329), tiuWevEer, iv 

WE woud doceriary Blso to show that Western's earnings 
on such sales have been rearonavle,. 





If the re_ulatory a jency determines that in any re- 
Gpect Wertern's prices or pro:its have been exeursive, it hau 
power to w2..e0 corresponding dleallowance in the telepnone ccime 
pany's operating, expenses Gnd rate base, 


thie means that the regulatory e¢encies have ef{cctive 
control over weotern's prices @nd profite. The counts 
which Veetern recolves from operatin, unite of the 
System have no economic significance outuide the 

inte rated enterprice rave to tie extent accepted 

by revulatory authorities as the Laris for rate raxing. 
If not co accepted, the transaction ls like taxing; 
money out of one pocxel and placin,; it in another. 


{his power or the rejulatory agencies with rerpect to 


> 

Western's prices ani profite etems frum the fact that 
Weetern fe a unlit of the fyrtem. The power would vw 
lost if western were divorced. 


This le no mere th:voretical power of the comnise 
cFions. it has even cxerelcel continusurly end is tein; 
exercised tolsy. ince liorld tur IL there have teen wcll 
tCeicshones rate cares in fortyereven states and in the bise 
trict of Culu.cia. In 6&t least one case in e&ch of thure 
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One of tne cormaittecs of the Asuoclatlon is the 
"peelal Coralttee Cooperatim, ith Yne reieral 
Co.suunications Comsilasion in Studies ur Velephone 
Khegulatory vrovlems",. hie Committee was organized 
m 1,41 Gnd has functioned continuously since that 


tine. 


In 19483 thie Special Comittee isgued, jointly with 
the PeCeCe, a study af Vestern's operations. This 
etudy, which wae made by @ etari of engineers, account- 
ants and lawyers drawn fron the ran«s of Loth the 
Yederal and etate organizations, rerulted in a report 
of cone 405 pages petting forth financial data since 
193 and reviewing western's accounting eysten, 
practices and earnings. 


Since 1948 the NoA.K.U.Cemi'eCoCe Committee hae pre- 
pared both quarterly anid annual reporte on vectern's 
operating rerults co that the information is always 


kept up to date. 


These reports of the NeAceKeUeCeomPeCeoCe Committee are 
dietrivutes to all interected resuletory commissions 
and furnich a basir upon which each of them can and 
does maintain continuous review of vectern's prices and 
profite. 
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BELL TELEPHONE COMPANY RATE CASES SINCE 
WORLD WAR II IN WHICH COMMISSIONS MADE 
ADJUST:.ENTS IN RATE BASE OR EXPENSES 
BECAUSE OF \.ESTERN ELECTRIC PRICES OR 





PROFITS* 
Commission 
State Decision Court Action 
California 77 PUR NS 491 
(2/23/49) No court proceedings 
80 PUR NS 355 
(7/26/49) * 
89 PUR NS 414 
(10/19/50) 7 
Not reported in PUR 
(10/8/51) ° 
5 PUR 3d 396 
(7/6/54) * 
Michigan 85 PUR NS 327 Appeal dismissed 
(6/19/50) before decision on 
the merits. 
91 PUR uwS 129 No court proceedings. 
(11/20/51) 
Not reported in PUR " 
5 PUR3d Ol " 
(5/11/54) ; d 
decision on rehearing, 
Not reported in PUR 
(7/28/55 


em 


*This list does not include cases wiere the Commission considered 
Western's profits in arriving at the rate of return to be allowed 
to the Telerhone Company. See, e.g., 93 PUR NS 161 (Kansas, 1952). 








State 


Missouri 


South Carolina 


West Virginia 


ale 


Commission 
Decision 


Not reported in PUR 
(6/17/50) 


92 PUR NS 48 
(1/15/52) 


Not reported in PUR 
(2/19/51); 

opinion denying 
rehearing, 

Not reported in PUR 
(3/12/51)* 


82 PUR NS 498 
(10/13/49)** 





7 


*** 
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Court Action 


No court proceedings 


Affirmed by lower court, 
On company's motion, 
after its appeal to 
Supreme Court, case 
remanded to Commission 
for reconsideration. 

Qn remand, Commission 
made no disallowance 

as to Western, 8/13/52 
(not reported in PUR) 


Gompany's petition for 
appeal denied by State 
Supreme Court without 
opinion. 


No adjustment made by the Commission in subsequent decisions. 


No adjustment made by the Commission in subsequent decisions. 
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Septenber 12, 1955 


Mr. Edward A. Foote 
vashingten, D.C. 
Dear Mr. Foote: 

Purewant to our telephone conversation, I enclose 
exeerpts relating to Western Electric from a few reeent 
state rate ease decisions. I also enslese an exeerpt free 
the 1952 Anmual Repert ef the Hew York Publie Service Cen- 
aission, vaieh you may find of interest. 

Yours very truly, 
SP Moulten /s/ 
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Pagee 5-87 


TELEPROME UTILITI“s 


Comiition of the Industry 


Technelogicel Progrese 


1. Cendition ef the Industry 
*eee#*¢# 


pe 
2. 


KXORAPT FRUM AMiUAL REPURE UF THE Mie YuRh 
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2. Technoloieal rrogress 
Tolephone conve eS ee Ae Stcndurds in the 


the 
wail Go Ems nomen sbtheah Gainehenten: 


The wide difjusion of this service at woderate cost hae 
bees uade posalble by the ,benomenal technological advance ia 
the art amd science of tel in recent « The ie 
oul reservoir of this proses the Sell 
atoriea, a subsidiary of the sznerican Telephone and Telegraph 
Conpatil... one he onl tT & Tf, 
whose aerating telephone subsidiaries provide zost the 
COMMALRARLOnS serves in the Waited eaten, Dell Lebewaterion 
prine objectives aro the invention, iaprovesent and eameneanae 

af communications systens. uhem & new of inetrument, 
device or pert is under develo;aent, the en; in the 
laboratory work closely with Western ilee vompany, the 
nantes arm of 4, T. & T., peeparatery to vases 
The net re ets that ths quail of 
SOOVAGS, AP PEP FELLER, SSSRES 56, REN, a GED GENES 
t Worle 


Bell sepeeseer ee is the corminating ground of techmo- 
logi¢eal pro in the telephone industry. In tuat catablich- 
ment there been assanbled a etaff of scientists who are 
celieated to rcsearch end experimentation in tuo wide range of 
electronics, chemistry and related tlelds, with the 
single ebjestive of ix 


ne every tion and every cca 
penen® part that ators & eysten of telephone contauni ge tions. 
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Commission's Interest in Bell Laboratories 


In the performance of its duties, the Commission, 
being concerned with the quality of utility service and the 
cost thereof to the public, is vitally interested in all 
phases that contribute to the efficient functioning of com 
panies under its jurisdiction. The work of Bell Laboratories 
being crucial in the advancement of telephony, the Commission 
vieited the Laboratories to observe at first hand the activi-e 
ties in that unique institution. In an all-day inspection of 
the various branches of the Laboratories, located at Murray 
Hill, New Jersey, and in New York City, on May 26 last, 
members of the Commission obtained a comprehensive view of 
the work underlying the progress of the telephone industry. 


A telephone system is a highly complex organism. It 
consists of hundreds of thousands of intricate mechaniszs, 
both on central office ee and in the intricate web 
ef tranamission lines, ry function, every movement, every 
component part of that vast system is the object of constant 
research and experimentation at the Laboratories. It is a 
dynamic process that never ceases. As soon as an instrument, 
or @ part, or a function has been improved, the quest begins 
all over again for further improvement in quality of 
formance and reduction in cost. An integral aspect of the 
work, carried on by a selected staff that includes scientists 
and engineers of world renoun, is the experimentation with 
new and untried materials and their adaptation to the needs 
of all forms of telephony. 


The results achieved in the Bell Laboratories extend 
beyond the limits of the A. T. & T. system companies then- 
selves. Improved designs and new facilities are made avail- 
able to business and industry throuzh patent licenses. 


A large asount of work is being carried on for the 
armed forces. 


From time to time public interest is focused upon some 
dramatic innovation in the field of communications such, for 
example, as mobile telephone service, or the inauguration of 
direct dialing of long distance calle. »B.* ‘ittle is knowm 
generally of the vast amount of work that is being done to 
improve the reliability, speed and efficiency of the day-to- 
day service in millions of homes, in business and industry. 
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The New Dial Set 
It ie a far from the manval telephone 


the scientists, of ratories 
=“ To ae thair ereations only ye While 

* set been gi a account of itself 
Laboratories have cotind fs and withia 


it 

ip 
E 
f 
I 
g 


zh 
fe 
, 
: 


Ome of the recent developments to coms from the Labere- 
tories is a new coaxial cable system, with tri the tele- 


one peiz of cnenial pigas te laadle, ete essa 

i telephone conversations, or 600 telephense conversations 
pius a television program in each direction. It will be the 
first carrier system on which beth television signals and _ 
lar telephone conversations ean de sent over the same pair 
coaxial pipes at the same time, 
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The Siesta bers a Teehnelogical Marvel 


ee eee the work is what the 
as “"miniaturisation" and the ex- 
ee perimentation vith veri In th SF ieaeren pen.et 
ym © process 2a 
Sone of the autebsiialicr af diate dlak an toba ibe cocainiins 
° ty o t ge the as 
ef a ete ins inevreness and’ the ee Gee teeie e 
eengy. this phase ef research the Laboratories he 
invenied a device that ie bound to have a tremendous iapact 
oe wpen telephene commumications, but also upon 
television and other industry as well. quis io 6 tans pices 
of equipment called the transistor. 


Made of a metal called wm, this new marvel of 
teehnelegy has the same amp properties as a vacuum 
tube. walike the vacuum tube, the transister, a fraction 
of the sise of the vacuum tube, needs no grids, pia 
cathodes, glass envelopes for creating a vacuum and 
mo slow warm-up as in the ease of the vacuum tube; all it 
needs for activation is a microscopic amount of electricity. 
It is less expensive than the vacuum tube and needs less 
maintenanee,. 


The junction transistor, about half the sise of a pea, 
using less power than that required by ek lob 000 flashlight, 
cam amplify am electrical signal about imes. 


Already the transistor is te use in the Bell 
System in @ trial installaticn in switehing equipment as 
part ef customer long distance dial service. 


As with other % eontributions in the broad field 
of communications 1 Laboretories has a aneaneee other com 
panies te aumtpabare the transistor, thus making it available 
fer use by other telephone companies "in the state and in ia- 
dustry generally. 


improvement of Rural Lines 


Of special impert bearing upen the Commission's efforts 
te the smaller independent companies which serve 
extensive rural areas in the state, is the ee of the Labor- 
atories teward the development of a new kind ef telephene 
line designed particularly fer service in rural areas. 
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object of this develo t is to use lightweight aaterials 
and tools to build a e, which cam be easily and quickly 
constructed across territory which is all but impassable 

to truck-mounted equipment. When developed it may make pos- 
sible much faster construction of cross-country telephone 
lines. For example, portable power pole-hole drillers would 
be used. In ground where three-quarters of an hour is ordi- 
marily required to dig a hole by hand, the new equipment can 
do the job in less than five minutes, The poles used are 
the est standard sise, measuring about six inches in 
diameter at the base. It {s so designed as to be less costly 
in construction, easier to keep in working order and better 
able to withstand climatic conditions in open country. 


26086 O—58—pt. 2, vol. 1 45 
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"The american Telephone and “elegrart Coapany 
owns &6.7 per cent of the common stock of The 
‘ountein itetes Telephone and Telegraph \ompeny;: 
american also owns over 59 per cent of the -estern 
electric Company; and sagerfeen and «estern -leetric 
Company jointly own the .el] Laboratories. The 
ane: ican tompany furnished to the ounteain itetes 
Coureny under contrect certain services. ‘ountais 
states purchares precticelly all of its sateriale 
ané supplies from the »bestern .leetric -ompany under 
contract. 


“se have carefully reviewed tre relationship 
Detween the four argenisetions ventionec above and 
the contractual arrangements, These satters are 
under contimming review by committees of the . 4.4 
ard we will continue to xeep these satters before us. 
Lwidence nas been ineorporeted in the record with 
respect to license contr.ct expense, license eontreact 
savings, the wester: -leetric ‘tamderd Supply con- 
tract, arc western © leetric Company profits, the 
present record before us, we find that the contreets 
between the ‘ountain -tates Company arc the avericar 
Coapeny anc betweer tre ‘ ountain ¢tetes ‘ompany am 
tne wectern “lectric (ou any are not contrary to the 
p.blic interest." (pe 116) 
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P 3 


be Mompiegp phates Telezbons A Tolscrash Commaar, 9 °-0-4- (nee) 


“ PARSROFROrakée 30146) openip 
"1. As noted above, the American Telephone and 

Tolegnee® ome a controlling interest in 

e It owms the Western Electrics Mo et 
and it and Western @ Company own the Bell Labo- 
rateries. The shes to applicant 
weder and applicant a 

etically all of ite and 


Cepbeneines eanangenanne under which the applicast 


side plant material. tel apparatus and 
offices and at vate branch exchanges, including 
switehboards ahah 


exchange, 

it generally Western te install the equipment, 
this the e of the aupeanenerets precesses. 
Om large tien » Western is gene y eployed 
to do the detailed e Apparatus and equipacnt 
installed and other materials represent about 97 per cent 
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-@f applicant's total ases from Western. Western 
alse perforus for applicant at its Denver distribut- 
ing house, certain relatively minor ceeeere which 
together account for the remaining 3 per cent. These 
— consist of receiving, elasaifying, averting. 

and repairing materials removed from t elep 
sae and menpees of them as directed by the eens 
@ company. suthaese- Sear eae obs "Standard 
ply Contrast, wader which Western » om order 


eel to the extent reasona required by 
applicant's Scones, to manufacture materials, 

purchase and inspect materiale manufactured by \ cure, 
to ra such materials to applicant, te prepare equip- 
ment specifications, and te perform installations of 
equi « Western also agrees to carry reasonable 
sto of materials and perform the services previously 
mentioned in connection with the recovery of used 
materials, The contract does not require applicant to 
purehase its materials from Western, but on the contrary, 
specifically aan that applicant nae fees not have te 
make any purchases from Western if it does not wish to 
de 80, the ¢ contract specifically des that Western's 
prices and terms to applicant shali be as lew as te its 
most favored customers for like materials and services 
under comparable conditions. <A comparison of Western 
prices with the prices of other manufacturers shows 
net cee re y are on the whole lower. 
For example, Western's prices to applicant for oe *ogmag 
Si rmaaete been substantially below t 


—, 


ce at which the same or equivalent sets have 
been available te the general trade. It appears also 
that there is a direct benefit to all of the operating 
companies in having uniformity in the materials being 
supplied to them. Particularly is this true in cases 
of emergency, such as severe storms, flood damage, ste., 
when it is necessary to transfer crews from one operating 
company te another to restore service. 


"G. Weatern Bloctrie Compeny Earnings 


~~ be sient durian ee aeerentien te 
y over t —— t epress 

incurred repeated deficits. For the 26-year period 

froa 1925 thre through 1950, the Western Electric eh of 
prefit per dollar of sales has averaged 4.4 cents, and 
for this same period, Western's rate of return on net 
duatounete -acesanes 47 per cent. Western is a manufac- 


turing » and aise World War II the bulk 
of ite sales was to the United States Government, and 
some of this business continues, over the past twenty 
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ode 


exel bout 90 per cent of 
ner ape Eo ig a 


parison of Western's earnings with these of fifty ether 
eompanies which cover a broad cross-section of 


the same period, and the return me - investzent fer 
theese other companies was 10 per compared with 
Western's ernings of 7. >on on ~~ business with 
Bell customers. While this Commission does not consider 


rate. The special Cooperating Committee of the NARUC-FCC 

is giving eontinuing attention te these se, and is 
periodie = to which this Commis will 

give continuing consideration." (page 38-39) 


fe_oveygja Staten Telephone & Tekesrame Cemeany, 1 PUR34 129 


"kakereorporate Relationship 
[eation Mee LiahS en tay ¢, 1952) Oe 
Application Mo. 11245, on May 6 $n as 3 is > 
American Company owns a contre saiaameath cselaaeat 
and it also owns Western Electric — = and 
Western ee ow the Bell Laboratories. The 
American Company es te applicant under contract 


certain dexulanen — epplieant alse purchases en vega 
all of its material and equipment from Western flectric, 


"We have again carefully examined this relatienship 
= the contractual arrangements, and will continue to 
we. 


"Ae Genera) Services sad License Costs 


"AG the hearing in Application lo. 11245, SRRCA. 

considerable testimony was taken on general ces 

and license costs, and we covered this matter in detail 

im our order in said application, and concluded that the 

evidence indicated that the savings under the - enent 

with the American Company, Western Electric 

Mebeveseuhen tnd tour sacl ana eieaaele Mie aS 

has been incorporated in the recerd in this case by 

ees and some additional evidence has been taken in 
8 case. 
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"B, Western slectric Prices 


"In our order of 6 a we covered 
on auduah eseeuaatanguel tes > ; ET's: evidence 
has been introduced at the eet hearing that would 
affect our conclusions on Western Electric prices. 


"Ome protestant undertook to testify that applicant 
could have purchased its telephone sets cheaper 
another manufacturer than it could from Western Electric. 
However, when he was asked to identify that manufacturer, 
he was unable to do so, and it was obvious that the 
evidence on that point was hearsay. The uncontradicted 
evidence in the case shows clearly that applicant can 
— telephone sets from Western Electric at a 
much lower price than it could from any other supplier. 


"A eomparison of Western Eleetric prices with the 
prices of other manufacturers shows that Western prices 
are generally on a whole lewer, 


"C, Western Electric Company Earoinge 


"What we have said with respect to Western Electric 
prices is true as to earnings. We evidence has been in- 
troduced in this case which would affeet the ze, 
reached in our order of May 6 1952, ° 
commission will continue to give eration — the 


item of Western Electric Sdioaees easainnee™ (page 132) 
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Ae Hay Sagat ist eggqyee Cesarean smpaa 


"(b) Western Blestrie Contract 


"Respendent is operat as it 
wes at the time of the 1949 anes abaya 
eo-ealled Standard Centrect with Western 


mL ° wath 8 
eee oe Company Preetiont cent owned by 


tais an Tn a 


"Weetern had . ae eompeny investment ia 

1952 ef W476,755,000,. ineeme available 

ce bubeeeat ian aiekiaea a 3,734,000, or a net 
ao ef md coat. Its net ia on 
deveted te System customers was $374,161,000 and 
ite tetal income before — em this branch of its 
business in 1951 was oo 97%,000, or 9.9 7 pee cent. 
The average fer the 1946-1 $51, in elusive, was 
9.& per cent. aiestbeee” studies of ee prices 
ef Western and ether manufacturers were subaitted, 
indieating that prices of ethers fer ceaparable 
SERED. 0 ER SS See 

een, 


"Seme additional evidence was i ot 
the reserve aceruels te whieh we referred in our 
previews findings in 1949. At that time, we senel uded 
that only lack of adequate jurisdiction preveated 
further study ef these transactions and pessible 
modifications ef our conclusions accordingly. On the 
present recerd, we ean enly conelude that the questions 
at feeue are, strictly » Secounting matters 
that make little or ne ference over 2 peried ef 
yeers in Western's actual results. We find nothing \ 
im the record whieh would enuse us te conclude that 
adequate supervision ever the affairs ef Western is 
feet exercised, albeit indirectly, the com 
mittee the H.A.R.U.C. engaged in studying its 
activities. The department receives an exhaustive 
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odo 


annual re of destern's activities ee wy 
this ttee, which persuades us that can 


Company, while it is mest eertaialy net 1 the 
advantage of ite ition anent Western and 
essociated ® rt pe now, after seme 
years of in tion eriticion, net realising 


more than a fairly reasonable profit on these 
activities." (pp. 44 ) 
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decisions of management." (». 133) 


Baya aie es te gahane_& Talecraah Camnaar, 


"It was brought out at the hearing that 
the American Telephone and Te 

owns practically ond. of Se, sae SS, ee 
Blectric Company owns approxima per 
cent of the stoek of Mountain States Te 


and Telegraph « Purchase of various 
items from Western Electric the whe 
shown to be at greater redueed prices 

eould be had elsewhere, and urchases were 
governed by «a Standard Supply Cen %. This 
contract is not mandatory, and the is 


free to purchase in other markets if it f 
vetter prices, but it was shown to the commis- 
sion’s satisfaction that it was not possible to 
purchase in other markets at prices lower than 
offered by Western Klectric. To fail to buy 
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from Western Electric wander the circumstances 
would be evidemee of poor management on the 
part of the e One example of this 
was the price @ telephone set. Western 
Blectric’s priee to the company vas $13.07, 
while the lowest price in the general trade 
was $26.06. Prices on other Senn were com 
parable, as to the differential." (p. 220) 
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ie_Bel) teleohene Company of levada, 82 P.U.R. (n.8.) 529 (199) 


"Weatern Alestris Company 
"western Electrie Company samfactures tele~- 

phone equipment and materials for Bell ftystea 
companies, installs eentral effiee equipment and 
reeonditions certain types of equipment we my 
reuse, The great bulk of the paent end 
piles ts purchased by the Ball Ea avanne Staneee 

of evada from the vestern Lleetrie Cempany. Costs 
of these materials are lower than those charged to 
ee companies by other ssmfaeturers due te 

the specialised samufacturing feeilities and quan 
tity purchase power of the western Lleetric. 


"In its brief, the city of Keno refers te s 
report pared @ special eommittee of the 
Natio Asscciation of Keilroed and Utilities Cee- 
missioners ‘in ecoperation with the Federal Coamai- 
eations Commission. 


"The repert shows that for the j}-year period 
from 1916 to 19:8 sestern Eleetrie enjoyed a 7.4 per 
eent return on investwent, after taxes, from its 
seles to applicant. 


"Protestants elaia western Eleetrie is entitled 
to a rate of return not in exeess of thet allewed 
Bell of Nevada. 


"a study of the factual data of operating re- 
sults set forth in the ebove-mextioned repert shoves 
that western Eleetric has oyeé ial the high- 
est rate of return since 190. lt is the result of 
inereased preguetion beyond normal capacity in order 
to meet unprecedented demands for its products. 


“where a lewel eof earnings is a produst of a 
high velume ef salves, and rate of earnings per 
Gollars ef sales has been reduced, it is evident 
further reduetions aight reach a peint where a rele- 
tively minor drep in volume ef sales can wipe ovt all 
earnings and necessitate a marked insrease in prices 
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in erder to obtain a margin of profit at a modest 
level. it might net be the level that those who 
are critical of the situation would desire, but 
the aajor effeet is evident, and further reductions 
would epen the question as be whether er not the 
effeet, after normal levels of production are 

re might not require marked increases in 
prices obtain e 8 at the sinimue levels 
argued for in the brief of intervenors. 


"If vestern's earnings are to be limited to 
that of a regulated utility, Commissions must be 
prepared to subsidise western’s losses during the 
years when returns are below average or during the 
depressicn years when it was oper:ting at a loss. 


"Yor the feregoing reasons, the figures sub- 
mitted by applicant im so far as costs of equipment, 
aaterials, and supplies, purchased froe Western 
Bleetrie Company sre concerned, will be aecepted 
for the test period.” (pp. 53%535) 


Be_kel) Selephone Company of Nevada, 90 P.U.R. (n.s.) 279 (1951) 


", « « The statement that applicant's earnings 
will deeline further beesuse service must be sup- 
plied at higher cost than forserly say also be 
subject to question. while costs have undeniably 
gone up, the testimony of witnesses shove that 
great econosies in telephone operation have been 
brought about by new le saving devices, inven 
tions, and imprevements which, in part at least 
offset the inereased eosts of labor and materials. 
reonomies are also undeubtedly sade by the purchase 
of most of epplicant's supplies and equipzent froa 
western Eleetric Cempany, a wholly owned subsidiary 
of the aseriean T. & T. bo, ae shown by testiaony 
before this Commission during the hesring ef July 
27, 19." (Pe 282) 
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Re_Neu Yor Televhone Comany, 91 F.U.R. (mos.) 232 (1951) 


"3. In our view of its carnings we heave regarded 


the western Eleetriec as a business rather than 

utility enterprise and, wh ite average earnings cover 

the years have not been clearly axecssive, it has fer 

the past two years oyed wery liberal earnings. It 

appears that Western ee OI eee 

System, has been of t benefit to all the ecupanies 
£ systea ine} the ow Took Company 


to the aystem. In turn the owership of Hew York by 
the parent is one of ae factors v whieh contributes 

te Western Zleetrie hemee has a clear 
though indoteruannee™ value to the. parent (ppe 267°268) 


Ba Mev York Telanbone Commany, 5 P.U.R. 3 33 (1954) 


“Each ef the operating subsidiaries purchases 
pt al) rite its —— a ee Eleetrie 
which either produces the tems OF as as purehas 
agent. This Ls dons under a contrast under which the 

subsidiaries have an option, at least in theery 
papeeere Soe sourens bat Western Eleotrie is re~ 


general 
and is engaged in defense production for the United 
States Goverment. 


"Proof was offered to indicate that, in a. 
the eet ea of Western Eleetric were ma less 
the prices vaich whieh the subsidiaries A. Hew 

h- been required tec pay 
seoteeese of telephone equipment for. ee % fo 

f sup The independents’ prices are not strictly 
coupe @ for various reasone=-of vihieh one is certain 
development and other costs are paid for the 
License Contract and, therefore, are not ineluded in 
the prices of Western Kleetrie. It oy 
however, that the su contract in has been 
of benefit to the {Aiaries, This accords vith 
eur previous determinations on the sudject." (pp. 0-41) 
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pension accrual plan. At the hearing, a ae 
sutmxitted evidence on its current license anaes 
ae and the costs incurred ty A.T.4&T. C 
supplying services to it under the contract. The 
evidence also compares Viestern Zlectric prices with 


operating companies. 
The company also sutmitted the details of its on 
a oe ee on expense shown on its hooks 
and records." (pp. 


“From the evidence of record, the commission 
makes the following: 


“"Tindings of Faet 


*(1) That the company's license contract er 
ments, ‘estern Electric prices, ani the com any 
pension expense are reasorable." (p. 95) 
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OHIO PU I c 0 


Re Ohio Beli Telephone Company, & PUR} 136 (1954) 
D>. 8 Ie $i 


“In previous rate proeeedings initiated by The 
Oa iLe Bell Te Telephone Compeny issues have been raised 
vy the protesting eities with respect te... (2) the 
prices char Ghie Bell by "estern Bleetrie, eppli- 
cent's suppliers “ a e e In the instant ease, hovever, 
these and other like expenses are not impugned by the 
protestants. 


"All of applieant's expenditures for the base 
period have been serutinised and verified by the 
commission's accountants, The charaeter of such 
expenses, es a matter of fact, are shown to be un- 
chenged from prior rate eases except to the extent 
of the reductions in certain of the Western Eleetric 
prices. Woreever, there is nothing disclosed by the 
record herein to indicate that any of these types of 
expenditures are other than reasonable, warranted, 
ami ineurred in good faith. 


“The record thus evidenses end the eemmission 
so finds that applicant's base period expenses to 
have been actuall; incurred, that such expenses are 
ton ase) and that they are, therefore, allowable.” 

De 
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a A sta) Ae Fw) 
TTILiti es GOMML OSLO 


Me TPO is ae 


“The Western Electrie Company, referred te above, 
manufactures telephone oma and a tus fer 
the Bell system companies certain customare 
Under the standard supply contract, Western Electric 
inchudine th provides fer the Bell system companies 

the petitioner, material and supplies required 
for amy purpose. Western Electric further disposes of 
a junk material for the Bell system companies." 
Pe 


"Ghandard Supply Ceniragh 


"The Western Eleetrie Ceapany is the manufacturing 
e@ Bell system frem whieh Southern 
f ite materials and supplies under 
the Standard Supply Contract — 


The interveners teok the een teen that Western's earn- 
ings and certain of ite reserves were too high and 
certain adjustments should be mde in Southern Bell's 
rate-base and operating es te reflect a reduction 
im Western's previous bi s for equipment end serv- 
ices furnished under the supply contrect. 


"The record in this case shows that the prices 
Rvanaare Supply Contract are substantially’ lags the 
Contract are substantially less than 
other manufacturers for similar materials, 
oan beneaaer Os is act obligated to and dees not purchase 
from Western Af it Sete eee 
others. record further shows that "s profits 
are less - comparisen with those of other manufacturing 
es. Acco » we find nothing in the trans- 
actions between the thern Bell and Western Electric 
Cempany under the Standard Supply Contract te warrant 
omy eens t of ite rate base or operating expenses." 
(pe 70 


26086 O—58—pt. 2, vol. 1 44 
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Be_wisconain Telephone Company, 80 P.U.%. (mos.) 482 (199) 


"The issue pertaining to the affiliated interest 
statute was raised by the Commission whieh was of the 
opinion that the proof offered by the semanas in 
the original proceeding as to its relations with 


western Eleetric Company was not sufficient to meet 
the requirements of § 196.52, Statutes. 


"The agenssane is a wholly owned subsidiary of 
american Telephone and Telegraph Company. The latter 
company owns 96.8 per cent of the stock of western 
Blectric Company. Consequently, the applicant and 
Western are affiliated interests under 5 196.52. Sec- 
tions 196.52 (3) and (%) provide as follows: 


"'Ne contract or arrangement providing for the 
furnishing of management, supervisory construction, 
engineering, accounting, legal, financial, or simi- 
lar services, and no contract or arrangement for the 
purchase, sale, lease, or exehange of any property 
right, or thing, or for the furmishing of any serviee, 
property, right, or thing, other than those sbove 
emmerated, hereafter made or entered into between a 
public utility and any affiliated interest as defined 
in this chapter, shall be valid or effeetive unless 
and until sueh contract or arrangement shall have re- 
ceived the written approval of the Commission. It 
shall be the duty of every public utility to file with 
the Commission a verified eopy of any such centract or 
arrangement, or a verified summary of any sueh unm 
written contract or arrangement, and also of all such 
contracts and arrangements, whether written or um 
written, entered into prior to the effective date of 
this seetion and in force and effect at that tine. 

The Commission shall approve such contract or arrange- 
ment hereafter sade or entered into only if it shall 
elearly appear and be established upon investigation 
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that it is reasonable and consistent with the 

publie interest; otherwise the eontraet or errange- 
ment shall not appreved. io such eentraet or 
arrangement shall receive the Commission's approval 
unless satisfaetory proof is submitted to the Conm- 
mission of the cost to the affiliated interest of 
rendering the services or of furnishing the property 

er service described herein to each publie utility. 

hO proof shall be satisfactory within the meaning 

of the foregoing sentence unless it includes the origi- 
nal (or verified copies) of the relevant cost records 
and other relevant accounts of the affiliated interest, 
or sueh abstract thereof or summary taken therefros 

as the Commission may deem adequate, properly identified, 
and duly authenticated, provided, however, that the 
Commission may, where reasonable, approve or disapprove 
such contracts or arrangements without the subsission 
of such cost records er aceounts. 


""(*) in any proceeding, whether upon the 
Commission's own sotion or upon application or com 
plaint, involving the rates or practices of any public 
utility, the Commission may exclude from the secounts 
of such public utility any payment or compensation to 
an effiliated interest fer any services rendered or 
property or service furnished, as above deseribed, under 
existing contracts or arrangements with such affiliated 
interest unless such public utility shall establish the 
reasonableness of such payment or compensation. In 
such preceeding the Commission shall disallew such pay- 
ment or compensation, in whele or in pert, in the 
absence of satisfactory proof that it is reasonable in 
amount. In such proeeeding mo payment er compensation 
shall be approved or allowed by the Commission, in whole 
or in part, unless satisfactory proof is subaitted to 
the Commission of the cost to the affiliated interest of 
rendering the service or furnishing the property or serv- 
fee above deseribed to each public utility. No preef 
shall be satisfactory, within the meaning of the fore- 
geing sentence, unless it includes the original (or 
werified eopies) of the relevant cost records and other 
relevant accounts of the affiliated interest, or such 
abstract thereof or summary taken therefrom as the Coa 
mission may deem adequate, properly identified and duly 
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-> 


authenticated; provided, however, thet the Com 
mission may, where reasonable, approve or dis- 
eppreve sueh eentracts or arrangements without the 
submission of such eost records or accounts. ' 


“western Eleetric Company is, in effeet, the 
manufacturing branch of the Bell byeten. It mane 
fectures most of the equipment purchased by the 
epplieent, and funetions as « purchasing department 
for equipment required by the applicant which western 
does not samfacture. Thus, practically all of the 
equipment items in applicant's property and plant ac- 
count and portions of its somal expenses represent 
charges to applicant from western Electric Cempany. 
During the past thirty-one years Western's sales to 
applicant totaled .87,671,000. In 1946, the last year 
for which information is available in the record, 
sales totalec $6,673,000, annual sales to applicant 
in 197 and 1948 have probably been considerably 
greater beesuse of applicant's large construetion 
program and the greater availability of materials and 
supplies. 


"The proof which applicant has submitted to 
meet the requirements of § 196.52, Statutes, is sum- 
marised as follows: 


"1. western's prices for comparable equipment 
are lower than those of other mamfacturing companies, 


"2. Over a period of thirty-one years western's 
return on net investzent on sales to bell customers 
hes averaged 6.6 per cent. 


"3. <A comparison of Nestern Eleetric Company 
rate of return with the rates of return of the 50 
largeet manufacturing companies in the United States 
for the period 1925 to 1 inclusive, shows a return 
of So 90 per cent for western against ea sedian return 
of 9.41 per eent for the 50 companies. 


“With respeet te price comparisons, the Coumission 
is satisfied both from this record and les experience 
in the regulation of independent companies in this 
etate that for the most part western's prices are lower 
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ake 


than those of other manufacturing companies and 
in sowe instances the differentials are substan- 
tial. However, such a result is reasonably to 
be Mites beeause of its relationship to the 


Bell » Western for all practical purposes 
has a fudgeied market. 1k inetira spaatiaalyy 






its req in relation to lien nemafecturers of 
similar equipment is a dominant fector. Western 
manufactures approximately 90 per cent of all the 
telephone apparatus and equipment produeed in the 
United States. Astill further advantage in favor 
of Western is that a pert of the cost of fundamental 
research and development in cennection with new 
telephone produets is borne directly by the various 
Bell System operating companies through their 
license contract payments to American Telephone and 
elegraph Company. 


"Consider ing ative priees only, the 
evidence shows that applicant is securing the 
materials and services which it ee froa 
hestern at prices that are lower than would be 
obteainec elsewhere under present conditions, Cen 
sideved solely from the viewpoint of relative prices, 
the charges from Western to applicant are considered 
reasonable, 


"Applicant seeks to reinforce the reasonableness 
of Vestern's prices by a showing that Western's re- 
turn on net investment on sales to Bell customers has 
averaged only 6.6 per cent over a period of the thirty- 
ene years ending in 1946. The comparison implies that 
western's return has rot been out of line with the 
rates of return earned by regulated utilities. However, 
it should be pointed out that the investment base used 
by western is not exactly comparable vith the cenven- 
tional type of investment rate bases used by regulatory 
Commissions, Western's net investment includes assets 
other than operating a and plant and gives ef- 
fect to certain liability seceunts which would not be 
cousidered in a public utility rate base. The reason 
ableness of .estern's profits from sales to Bell eon 
panies properly should be considered from the standpoint 
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of a mammfacturing company which enjoys a greater 
freedom from risk than most if not all other man- 
ufec turing companies. because of this fact, 
epplicant's comparison of «.estern's profit with 
that of 50 other large manufacturing companies is 
neither particularly significant nor persuasive. 
The competitive situation enjoyed by the 50 largest 
manufacturing companies should permit ther « 
greater latitude of profit, in view of the risks 
involved, than that required by sestern in its sales 
to an essured market. 


“AS a general proposition, the Commission 
believes that Western's return on investment froa 
sales to Eell custemers should not deviate sub- 
stantially from tke returns earned by regulated 
publie utilities. «hile the record is dewoid of any 
such comparisons, the return of 6.6 per cent over a 
period of thirty-one years does not appear out of 
line, although it should be noted that western in- 
vestment bases differ from a utility investment base. 
Seetion 196.52 provides that the Cemmission may re- 
quire preof of actual costs of the various items of 
equipment and service furnished by western to the 
applicant. Such preof has net been offered and for 
oo purposes is mot available at this time. 

magnitude of western's operations, the variety 
of produets it produces, and the infirmities of the 
various methods of ascertaining costs make it prac- 
tically impossible for this Commission to obtain 
proof of costs. However, § 196.52 also provides 
that where reasonable the Commission may approve 
or disapprove such contracts or arrangements without 
the submission of such cost records or accounts. 


“The Commission is now participating in collab- 
oration with ether state and Federa]) Commissions in 
a@ joint investigation of nkestern Electric thréugh a 
eoummittee of the National Association of Railroad and 
Ltality Commissioners. Since that committee started 
its investigations there have been several) significant 
priee reduetions made by sestern Hleetric Company. 
The Commission anticipates that through the work of 
the committee there will develop a reasonable and 
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satisfactory basis for the pricing of products 

and services furnished by «estern to the applicant 

in the future. In the meanwhile the Commission is 
satisfied that the applicant is not suffering any 
disadvantage by virtue of its purchasing arrangement 
with its affiliate, western Electric Company. While 
the Coumission is hopeful that the situation may be 
bettered in so far as \Vestern's prices are concerned, 
it cannot find that the present arrangement is un- 
reasonable or in any way contrary to § 196.52 Statutes." 
(pp. 490-493) 


ne _bisconsin Telephone Company, 93 °.L.R. (n.s.) %90 (1952) 


“Western Blectric Prices and warnings 

"The applicant presented evidence supporting 
the prices charged to it by its mamfacturing affili- 
ate sestern Flectric Company. The evidence is 
Girected at two principal issuess (1) That the prices 
of western to the applicant are generally lower than 
those of any other supplier of comparable equipment; 
and (2) that the earnings of »estern from Bell Company 
business are reasonable for a manufacturing concern. 
as has been steted in previous decisions, the Commis- 
sion does not consider that the maintenance by «estern 
of lower prices than other manufacturers standing by 
itself is persuasive that western's prices are reason 
able. «esterno's prices should be lower because of the 
sise and scope of its operations and .estern's rela- 
tionship to the principal purchasers of its equipment. 
The earnings of sestern from Bell business for a period 
of thirty-five years (1916-1950) have averaged 7.6 per 
cent on net investment and have fluctuated from a high 
of 18.7 per cent in 1940 to a low of aims 4.9 per cent 
in 1945, The rate of earnings in 1950 was 8.6 per cent. 
Average earnings of .estern are given consideration in 
our treatgent of rate of return. Further, in detersin- 
ing the rate of return the Commission applies the average 
earnings of western Electric Company to reduce the earn 
ings requirement from the telephone business. in the 
circumstances, we consider that both the prices and the 
average earnings of .estern Zleetric Company frogs the 
manufacture of Bell System equipment are not unreasonable." 


(pe 510) 
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SIQUNG PUBLIC SERVICE COMMIS LOW 


; 
# that paats He sis} 
“neatern blactrie Prices 
"In connection with the matter ef the rate 

base, some mention should alse be made ef the cost 

of plant materials included therein. The « 
oathetah as is well known, is a part of the 
Jystem and has iatercorperate relations with the 
western Electric Company, Inc. It is the ctice 
of applicant to purchase practically all its 
tele ene apparatus and equipment and outside 
— material from western Slectric. By reasen 

ef applicant's sebeaene with sestern, it is nee- 
eseary to consider whether or not the prices paid 
by applieant ere reasonable, having regard for 
the of sestern Electric. As a part ef 
ite case, applicant intreduced evidence to shew 
that the amounts paid by it to western fer such 
materials were generally lewer than amounts it 
would be required to pay elsewhere and also that 
the average earnings of Western Electric (7.9 per 
cent on its net investaent) have net reached 
unreasenable proportions for a manufacturing 
company when compared with earnings ef nonrelated 
manufacturing companies. 


“It would seem that applicant, with respect 
te this matter, has sustained ite burden of showing 
that the material prices are reasonable and, for 
purpeses here, those prices have been accepted. 


“In reaching this conclusion we are ou 
by co-speraet from the Snecial Conmittee of NARUC 
ting with the cc, whieh has made, and is 
contig make, studies of this eperation." 


(pps il 
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September 15, 1955 


WR. CROSLARD : 


On Monday, I called Mr. Foote to advise him that 
an examination of the state rate case decisions failed to 
show any in which a state commission had reeommenied or 
suggested divestiture of Western, or indicated that such 
action vould be in the public interest. He asked what the 
state commissions had to say about the Western relationship. 
I told him that we had already furnished him citations to 
commission decisions disallowing Western Electric prices 
or profits in the seworandwm on the impact of public regu- 
lation, dated August 22, of whieh you have a copy. I said 
I could furnish his excerpts from favorable decisions allow 
ing increases and he asked that I send him a few. Attached 
are copies of the excerpts which I forwarded to Mr. Foote 
pursuant to this suggestion. You will note that I included 
an excerpt from the Annual Repert of the New York Public 
Serviee Commission for 1952. 


Attachments 
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September 23, 1955 


MEMORANDUM RE TELEPHONE CONFERENCE WITH JUDGE BARNES 


He returned my call this afternoon. I said that 
about a month had past since our last conference, when he 
interrupted to say "We had your engineers in yesterday." 

I said "What engineers?" - he must be referring to the union 
(CWETE). He said he didn't know if they were the union but 
that they were certainly weal. I said that he was to under- 
stand that that was none of our doing and that all we knew 
about it was that we had received a copy of a letter from 
CWETE to the Department some time ago. J then went on to 

ask if he could give us any idea when we could expect tc hear 
from him and whether a further conference at this time wuld 
be helpful. He said he didn't have much to say at the moment; 
he is still hopeful that something can be worked out; and that 
he would have to get together with his staff. 


H. P.M. 
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OF JUSTICE 


WEDNESDAY, APRIL 16, 1958 


House oF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICIARY 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present : Representatives Celler, Rogers, Holtzman, and McColloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Milton Eisenberg, associate counsel. 

The Cuatrrman. The committee will come to order. 

Our first witness this morning is the deputy general counsel of the 
Department of Defense, Mr. Leonard Niederlehner, accompanied by 
Mr. Robert Berry, attorney for the Department of Defense. 

Mr. Marerz. Mr. Niederlehner, would you state your name and affi- 
liation for the record ? 


TESTIMONY OF LEONARD NIEDERLEHNER, DEPUTY GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE, ACCOMPANIED BY ROBERT 
BERRY, ATTORNEY, DEPARTMENT OF DEFENSE; AND S. E. 
CLEMENTS, OFFICE OF ASSISTANT SECRETARY OF DEFENSE 
(RESEARCH AND ENGINEERING) 


Mr. NiepeRLEHNER. My name is Leonard Niederlehner. I am dep- 
uty general counsel of the Department of Defense. 

Mr. Maerz. Mr. Berry, would you state your name and affiliation 
for the record ? 

Mr. Berry. Robert W. Berry, attorney in the office of assistant gen- 
eral counsel, logistics, office of the general counsel, Department of 
Defense. 

Mr. Marerz. And would the other gentleman state his name and 
affiliation ? 

Mr. CLements. S. E. Clements, director of planning in the Office of 
Assistant Secretary of Defense, Research and Engineering. 

Mr. Maerz. Mr. Niederlehner, I would like to ask you about the 
status in the Defense Department between January 9, 1953, and June 
8, 1958, of Dr. Mervin J. Kelly, president of the Bell Telephone 
Laboratories. 

My first question is this: Do the Defense Department records show 
that Dr. Kelly served as a consultant on a without-compensation basis 
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in the Defense Department during the period January 9, 1953, to June 
8, 1953 ? 

Mr. NIEDERLEHNER. That is correct; yes. 

Mr. Maerz. And do the Defense Department records reflect that 
during this period Dr. Kelly served as chairman of the Defense De- 
partment cies committee on continental defense ? 

Mr. NIEDERLEHNER. That is correct ; yes, sir. 

Mr. Maerz. Does the Defense Department have a personne] file 
on Dr. Kelly ? 

Mr. NrepERLEHNER. Yes, we do. We have what is known as a 201 
file. Thisisastandard personnel file. 

Mr. Materz. In Dr. Kelly’s personnel file, is there a document cap- 
tioned “Department of Defense, Secretary of Defense Notification of 
Personnel Action, Standard Form 50 Revised April 1951, Promul- 
gated by Civil Service Commission Chapter R-1 Federal Personnel 
Manual”? 

Mr. Nreper“enner. There are two of these, Mr. Maletz. One, the 
notification of appointment and the other the termination of appoint- 
ment, and the termination of appointment form was effective as of 
June 8, 1953. The notification of appointment was effective as of 
January 9, 1953, the dates which you have already covered. 

Mr. Maerz. Does this so-called notification of personnel action 
dated January 8, 1953, reflect that notice was sent to Dr. Kelly on 
January 8, 1953, that effective on January 9, 1953, he was being given 
an excepted appointment in the Defense Department as a consultant 
on a without-compensation basis ? 

Mr. NiepERLEHNER. I would have to answer this way, Mr. Maletz, 
that it is customary that the notification of personnel action is fur- 
nished to the employee or consultant himself, although there is noth- 
ing on this sheet which indicates that it was actually received by Dr. 
Kelly. 

I would say that is the normal practice, however. 

Mr. Marerz. Under the normal practice of the Defense Department, 
would this notification of personnel action be sent to Dr. Kelly? 

Mr. NiepERLEHNER. It would be given to him in some form, either 
sent to him or handed to him. 

Mr. Maerz. Mr. Niederlehner, does this so-called notification of 
personnel action dated January &, 1953, also reflect that legal author- 
ity for his appointment was section 303 (a) of Public Law 253 of the 
80th Congress ? 

Mr. NIeEDERLEHNER. That is correct. It is recited under section 7 
of the form. 

Mr. Materz. Does the document entitled “Notification of Personnel 
Action” state specifically, and I quote: 

This action is subject to all applicable laws, rules, and regulations and may 
be subject to investigation and approval by the United States Civil Service Com- 
mission. The action may be corrected or canceled if not in accordance with 
all requirements. 

Mr. NreDERLEHNER. That is correct. 

Mr. Maerz. Was this notification of personnel action dated Jan- 
uary 8, 1953, signed by John E. Moore, director of personnel ? 

Mr. NreperLEHNER. That is correct, yes. 
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Mr. Maerz. Mr. Niederlehner, was the Office of the General 
Counsel of the Defense Department supplied a copy of the verbatim 
transcript of testimony before this subcommittee in connection with 
its current hearings on the A. T. & T. consent decree ? 

Mr. NrepeRLEHNER. Yes, it was. 

Mr. Maerz. Have you examined this transcript ? 

Mr. NiepERLEHNER. Only briefly, but Mr. Berry is familiar with it 
in greater detail. 

Mr. Maerz. Have you or Mr. Berry had occasion to examine the 
transcript of Dr. Kelly’s testimony ? 

Mr. NieperRLeHNER. I was able to read several pages of it this morn- 
ing, Mr. Maletz. 

Mr. Materz. Did it come to your attention that Dr. Kelly testified 
before the subcommittee on Monday, March 31, 1958, at page 222 as 
follows, with reference to his serving as chairman of the be ense De- 
partment ad hoc continental defense committee. 

Mr. Matetz. Do you recall, Dr. Kelly, taking an oath of office as a WOC? 

Dr. Ketty. No, I have never taken an oath of office in any of the various 
committee jobs I have had over the years. 

Do you happen to have that testimony before you ? 

Mr. NIeEDERLEHNER. Yes, I have it before me. 

Mr. Matetz. Is that a correct reading of the testimony ? 

Mr. NIEDERLEHNER. Yes, that is what appears in the transcript. 

Mr. Maerz. Mr. Niederlehner, I refer you to page 226 of the same 
transcript, and I quote: 

Dr. Ketty. This was a part-time assignment, and I was fully employed by 
the Bell Telephone Laboratories, and it was a citizen's job I was doing, not for 
the Bell Telephone Laboratories. They gave me, all through my history of 
working there, the right as a citizen to do things for the Government when I 
was called on. I was called on by Secretary Lovett to head this committee. 
I headed it, and WOC never entered into it. I never took an oath 

Mr. Maerz. Did you say you did take an oath? 

Dr. Keity. I did not take an oath. There was no evidence to me, and I was 


not in any sense an employee of the Government, never was in any of these 
committees. 





Is that a correct reading of the transcript, Mr. Niederlehner ? 

Mr. NIepDERLEHNER. Yes, that is what the transcript sets forth. 

Mr. Maerz. Would you, Mr. Niederlehner, examine page 228 of 
the transcript: 

Mr. Mritter. Did you ever take an oath of office? 

Dr. Ke.iy. I never took an oath of office. 

Is that what the transcript says? 

Mr. NIEDERLEHNER. That is correct, on page 228. 

Mr. Mauerz. Mr. Niederlehner, at the bottom of the page, I refer 
you to this testimony : 

Mr. MALetz. Dr. Kelly, are you positive that you did not take an oath of 
office? 

Dr. Ke.tity. Absolutely not. I have had many committee assignments, and 
I have never had to swear to anything in connection with them. 

Is that correct ? 

Mr. NrepeERLEHNER. That is correct, on page 229. 

Mr. Matetz. Does Dr. Kelly’s personnel file in the Defense Depart- 
ment reflect that on January 9, 1953, a Mervin J. Kelly signed and 
subscribed under oath before Martha D. Sullivan, personnel officer of 
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the Defense Department, a document entitled: “Appointment Affida- 
vits Standard Form 61 Diemuignted by the Civil Service Commis- 
sion, Federal Personnel Manual” 

Mr. NreDERLEHNER. That is correct. 

Mr. Materz. And is paragraph (a) of this appointment affidavit 
cationed “Oath of Office” ? 

Mr. NIepeRLEHNER. That is correct. 

Mr. Materz. According to this document did Mervin J. Kelly sub- 
scribe and swear before Martha D. Sullivan, personnel officer, on Janu- 
ary 9, 1953, in Washington, D. C., to an appointment affidavit read- 
ing in part as follows: 

(a) Oath of office. I will support and defend the Constitution of the United 
States against all enemies, foreign and domestic; that I will bear true faith and 
allegiance to the same; that I take this obligation freely without any mental 
reservation or purpose of evasion; that I will well and faithfully discharge the 
duties of the office on which I am about to enter, so help me God. 

Mr. NiepERLEHNER. That is what the records of the Department 
reflect, yes, sir. 

Mr. Maerz. Does the personnel file of Dr. Kelly in the Office of the 
Department of Defense also contain a document dated January 13, 
1953, requesting the Director of the Security Division of the Office of 
the Secretary of Defense to initiate a complete national agency name 
check on Dr. Mervin J. Kelly, who was listed as an applicant for a 
position with the Office of the Secretary of Defense ? 

Mr. NIeEDERLEHNER. That is correct. 

Mr. Mauerz. Does this same document reflect that on January 16th, 
1953, a satisfactory national agency name check had been completed / 

Mr. NieDERLEHNER. That is correct, yes. 

Mr. Maerz. Does Dr. Kelly’s personnel file also contain a docu- 
ment captioned “Notification of Shootin Action dated June 11, 
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1953,” indicating that Dr. Kelly was separated effective June 8, 1953, 
upon completion of his assignment ? 

Mr. NIepERLEHNER. That is correct, yes. 

Mr. Maerz. And would it be normal procedure for the Department 
of Defense to send to Dr. Kelly a copy of this document ? 

Mr. NiepERLEHNER. That would be normal, ves, sir. 

Mr. Maurrz. Mr. Niederlehner, do not the records of the Defense 
eres show that Dr. Kelly, the president of the Bell Telephone 
Laboratories, was appointed as an employee in the Defense Depart- 
ment serving as a consultant on a WOC basis? 

Mr. NrepeRLPHNER. These records do not indicate Mr. Kelly’s affili- 
ation, although this is the same Dr. Kelly. They indicate the ap- 
pointment as a consultant. The form is used for all appointments 
whether they are officers or employees or consultants. 

I make just that distinction with respect to the notification of ap- 
pointment. He was notified of the termination of his appointment as 
a WOC consultant. There is no specific reference to his being an 
employee in the ordinary sense. 

Mr. Maerz. Thus, he was appointed formally as a consultant 
on a WOC basis, is that correct ? 

Mr. NiepeRLEH NER. That is correct, yes, sir. 

Mr. Mauerz. And do the records reflect that Dr. Kelly’s appoint- 
ment was made pursuant to authority granted by section 303 of Public 
Law 253, 80th Congress, which is generally referred to as the Na- 
tional Security Act of 1947? 

Mr. NiepERLEHNER. Yes, that is correct. 

Mr. Maerz. Mr. Chairman, at this point I would offer in evidence 
the entire personnel file of Dr. Kelly as submitted to the subcommittee 
by the General Counsel of the Defense Department. 

The CuHarrman. Accepted. 
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(The personnel file referred to is as follows :) 





OFFICE OF THE SECRETARY OF DEFENSE 
WASHINGTON 25, D.C. 





Pursuant to the provisions of Department of 


Defense Directive Number 5015.1 dated July 31, 
1952, I hereby certify that the annexed docu- 


ments are true copies of original documents on 
file in the Office of the Secretary of Defense. 


In witness whereof I have hereunto set my hand 
and caused the seal of the Department of Defense 
to be affixed this 14th day of April in the year of 
1958, A. D., at Washington, District of Columbia. 


Shirley E. er' Penge 


Administrative Assistant 
Office of Administrative Services 
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OPFICE OF © INFORMATION 
WA 25, D. O. NO, 1295-52 
IMMEDIATE RELEASE DECEMBER 31, 1952 LI 5-6700 Ext. 53201 


COMMITTEE APPOINTED TO ADVISE 
ON DEFENSE OF NORTH AMERICA 


The Department of Defense announced today the appointment of a 
temporary committee to advise the Sccretary of Defense on certain 
aspects of the problem of defense of the North Amcrican Continent 
against possible atomic attack, 


The membership of the committee is: 


Chairman: M. » President 
ephone Laboratories 


Members: Walker Cisler, President 
Detroit Edison Company 


S. C. Hollister, Dean of Inginccring 
Cornell University 


FP. L. Hovde, President 
Purdue University 


SaaGtornus’snatleste of Sechnology 
toy A ar. President 


Beufevaker borparetion the Board 


Standard 811" company gran, of, Yoagtoare 


The committee will be assistcd in its work - associates 
appointed from the Department of Defcnse, 


The committee will concern itself with overall Department of 
Defense policies and programs aimed at achieving a more effective 
condition of Continental defensc,. Particularly, it will study the 
possibilities of improved methods of warning of hostile attack, 
and the relation of such warning systems to other major Continental 
defense measures. 
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WHO'S WHO - 1952-1953 = Volume 27 


KELLY, Mervin J., research engr; b. Princeton, Mo., Feb. 14, 189k; s. Joseph 
Fenmore and Mary Ftta (Evans) K; B.S., Missouri Sch, of Mines and Metal. 
191k; MoS, Us of Ky., 1915, DeSce 196; Ph.D., U. of Chicago, 1918; D. “ng. 
U. of Mo., 1936, m. Katherine Milsted, Nov. 11, 1917; children - Mary 
Katherine, Robert Milsted. Physicist, research dept., Western Flectric Co, 
1918-1925; physicist, Bell Telephone Labs., New York, N.Y. 1925-28; dir. 
vacuum tube development, 1928-3, development dir, Transmission Inst, and 
electronics, 193-36, dir. of research, 1936-4, exec. v.p. 19-50, pres. 
since 1950. Fellow Am. Physicians Soc., A.A.A.S., Am. Inst. Flec. "ngrs., 
Inst. Radio Engrs., Accoustical Soc. of Am, Mem. Franklin Inst., Sigma Nu, 
Tau Beta Pi, Sigma Xi, Nat. Academy of Sci. Rep. Episcopalian Clubs: 

Canoe Brook Country (Summit, N.J.); University (N.Y.) Home: Windermere 
Terrace, Short Hills, NoJ» Office: 63 West St. New York 1), New York 
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STANDARO FORM 61 (REvinED aveusT teen) 
PROMULGATED BY CIV SERVICE COMMISEION 


APPOINTMENT AFFIDAVITS 


IMPORTANT.— Before swearing to these appointment affidavits, you should read and understand the 
attached information for appointee 


Office of the Secretary of Defense Washington, D. C. 
| (Departasent or agency) (Burees or division) (Place of eamptoy meet 


A. OATH OF OFFICE 

I will support and defend the Constitution of the United States against ell enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; that I take this obligation freely 
without any mental reservation or purpose of evasion; that I will well and faithfully discharge the 
duties of the office on which I am about to enter, SO HELP ME GOD. 


B. AFFIDAVIT AS TO SUBVERSIVE ACTIVITY AND AFFILIATION 

I am not a Communist or Fascist. I do not advocate nor am I a member of any organization 
that advocates the overthrow of the Government of the United States by force or violence or other 
unconstitutional means or seeking by force or violence to deny other persons their rights under the 
Constitution of the United States. I do further swear (or affirm) I will not so advocate, nor will 
I become a member of such organization during the period that I am an employee of the Federal 
Government. 


C. AFFIDAVIT AS TO STRIKING AGAINST THE FEDERAL GOVERNMENT 

I am not engaged in any strike against the Government of the United States and that I will not 
%0 engage while an employee of the Government of the United States; that I am not a member of 
an organization of Government employees that asserts the right to strike against the Government 
of the United States, and that I will not, while a Government employee, become a member of such 
an organization. 
D. AFFIDAVIT AS TO PURCHASE AND SALE OF OFFICE 

I have not paid, or offered or promised to pay, any money or other thing of value to any person, 
firm or corporation for the use of influence to procure my appointment. 


E. AFFIDAVIT AS TO DECLARATION OF APPOINTEE 
The answers given in the Declaration of Appointee on the reverse of this form are true and 
correct. 


1=-9-53 x ; 
(Date of entrence on duty) . (Big wer of appornter 


Subscribed and sworn before me thie 9 day of _ January ,A.D. 19. 93 
° — > a 
VV inn ru yar 
m = (Cay) * we (Stare) . 
} sarlla. 2 tg 
Lae bb uate 
(smar] ok of officer) ° 


Vv AT 
i Dh fous 
(Titte) 


NOTE.— If the oath is taken before a Notary Public the date of expiration of hi# commission should 
be shown to~401°0 
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DECLARATION 


This form is to be completed before entrance on duty. Answer all questions. Any false 


OF APPOINTEE oy 


tement in this 


declaration will be grounds for cancellation of application or dismissal after appointment. Impersonation is a 


criminal] offense and will be prosecuted accordingly. 
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 cetwed from military ot naval service | 














© SINCE YOU FILED APPLICATION RESLA TING THIS APPOINT MENT HALE YOU 


SETN OFSCHARGED Of FORCED TO PCSIGN. FOR MISCONOUCT OF UNA 1S-/ j 
FaClORY SERVICE FROM AMY POSITION 


your anewor 
of employer, J 





“Yoo”. give in rem 10 the mame and address 
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INSTRUCTIONS TO APPOINTING OFFICER 


The eppotating officer befars whom rhe foregoimg certifies is made shel 
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G3) Citizenship —The appointing 
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(4) Members of Family —Gection 9 of the Civ 
whearver there are aiteady two or more members of 
Prodetional a permencet sop-mtment im the competitive 
@ember of euch fem:!y @ elie vic for probdetions! 

the competitive service. The appcietments 
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OFFICE OF THRE SECRETARY OF DEFCNS® 
Washington 25, De Ce 


Date Jans 13,1953 


MEMORANDUM FOR DIRECTOR, SECURITY DIVISION OF THR OFFICE 
OF THE SECK=TARY OF DNFEMSE 


SUBJECT: kequest for Pre-Employment Name Check 


It is requested that your office initiate a 
complete National Agency Name Cheok on: 


Name of Applicant Dr. Mervin J. Kelly 
applicant for position with OSD 


Pose Noe - 
Grade onsuitan 
Eee 


for James C. Wood 
Lanacer, "aployment Branch 


Attachment: 
DON ISSODOSK EE 
BOROPBORODROK 
Date é a Zizi 7 
TO MANAGE, FRPLOYMENT BRANCH, PERSONNEL DIVISION, OFFICE 
OF THE SSCRETAKY OF DEFENSE 


A National A,enoy lame Cheok as requested above, 
has been comnleted with tne following results: 


a7 Satisfactory 


L7 Cheek with security Office of 
» is sArtislacrorye 


Remarks: 


lad 
4 [xe é f° 


OSD security Division hepresentative 
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‘Teo | 
a whether appoint ment, promotion, separation. ete ) 
Exoepted Appointaeat 


R POSITION (Speosty whether eetablieh, changes grade or tithe. ete ) 


A REMARKS (Use reverce if necessary) 


Will serve as Chairman of Ad Hoc Committees om Continental Defense. 





t 


FOR ADOITIONAL INFORMATION CALL (Name and (elephone extension) 
i 


“& meosesTED OT (Vame and title) 
tary Lovet 
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23. RESIGNATION 
DATE iS 
RESIGN FOR THE FOLLOWING REASON 

| : | 
i 
} 

MY LAST WOPKING DAY WL BE —————————————— ee ETE — 
rem Tunt) 





24. SEPARATION DATA 


INCLUDING SALARY CHECKS AND BONDS. TO THE FOLLOWING ADDRESS 


FORWARD COMM UMICATIONS. 





| REMARKS (Continued) 
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Mr. Maerz. Mr. Chairman, before the hearing this morning Mr. 
Niederlehner, Mr. Berry, and I discussed the offering of this personnel 
file for the record, and it was their position that since the documents 
contained therein were more or less routine, the Defense Department 
would have no objection to having the file offered for the record. 

Do I state the matter accurately, Mr. Niederlehner ? 

Mr. NiepeRLEHNER. That is correct, yes, sir. 

The CuHatrman, I may comment that this is a very unfortunate 
situation and I personally am sort of deeply sympathetic with Dr. 
Kelly. He has testified that he did not take an oath of office, and 
testimony now this morning is that he did take an oath of office. I 
take it that Dr. Kelly, from what I can gather from his demeanor and 
testimony, is an honorable man and a worthy scientist and probably 
has contributed a great deal toward our defense. I say that by way 
of extenuating circumstances and trying to get the picture whole. 

On the other hand, it points up one of the vices that we have been 
confronted with; namely, where WOC’s have on a number of occasions 
sought to serve two masters. Dr. Kelly, while he was a WOC, and 
having taken this oath of office, which made him an employee of the 
Government, nonetheless sought to advance the cause of his employer, 
American Telephone & Telegraph Co. 

While, as I said before, I am quite sure there is nothing invidious 
about Dr. Kelly’s conduct and while I do not think he did anything 
deliberately that could be deemed immoral, nonetheless in my opinion 
such a dangerous trend has to be stopped. Those who become 
WOCs’ must realize that they are employees of the Government and 
that they must divorce themselves from their allegiance to their em- 
ployer while they are in the Government service. 

I do not think Dr. Kelly realized this. I am sure he realizes it now, 
and I think the transcript of this testimony should be forwarded to 
Dr. Kelly, and if he wishes to make any further explanation, he 
should have the right to do so. 

(Dr. Kelly’s letter of explanation appears at p. 2396.) 

Mr. McCut.ocu. I particularly agree with the Chairman’s last 
comment. I would like to ask the chairman and the staff one ques- 
tion which, to me, is of considerable importance. Did the Staff and 
did the chairman know of this document at the time Dr. Kelly was on 
the stand? 

The Cuarrman. I didn’t know. 

Mr. Maerz. Mr. Chairman, I would say this. I had never seen 
the document prior to Dr. Kelly’s testimony. I had been informed 
by Mr. Berry that there was such a document but had not seen it 
until after the testimony. 

Mr. McCutxocu. Mr. Chairman, I think it is regrettable that this 
matter was not discussed with Dr. Kelly in view of all the circum- 
stances. I have taken a hurried look at this file and the first decu- 
ment of importance that I come to is a release from the Department 
of Defense dated December 31, 1952, in which it is said that a com- 
mittee is appointed to advise on the defense of North America. As 
I recall the testimony of Dr. Kelly, he talked at great length of his 
appointment on a committee to study the problems of the defense 
of North America, and that apparently was the thing that was so 
strong in his mind. 
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Then there follows an appointment affidavit, which does bear the 
written name, “Mervin J. Kelly.” 

I think that we ought to give Dr. Kelly the opportunity to return 
here, if he desires to do so, so that he may explain the procedure im- 
mediately before and after the affidavit or oath was signed. 

The CuatrMan. We will be very happy to do that. 

Mr. McCuttocn. I want this committee, so far as I am concerned, 
always to lean over backward in being fair to prospective witnesses, 

articularly where what is involved is a question of remembering an 
incident that goes back for several years. Such a failure of memory 
might occurr in the most conscientious testimony. We should not 
cause embarrassment to patriotic citizens which might, in the long 
run, dissuade people from engaging in activities that would be of 
great help to their country. 

The Cuarrman. Of course, I take it that the gentleman agrees with 
my opening statement. 

Mr. McCutiocn. Yes. 

The CHarrman. I felt there was nothing immoral about the conduct 
of Dr. Kelly. He probably did not recall that he actually signed an 
oath of office if that is an oath of office, and I take it it must be. He 
was so immersed in his work that he didn’t realize the situation. 

But the fact remains that he was at the time an employee of the 
Government, and that is important to remember. True, he should 
have an opportunity to explain the entire situation. 

Mr. McCuuiocn. Mr. Chairman, this might also point up the 
propriety, if not the necessity, of careful handling of appointment to 
such positions, and the clerical work that follows it. 

I am sure the Chairman, able lawyer that he is, knows that many 
times documents are handed to and signed by responsible people with- 
out the exact wording being checked by the layman who signs them, 
and that could well be the condition that existed here. 

The Cuarrman. I want to say that counsel just informed me, I think 
very properly, that he was told that Dr. Kelly had taken an oath of 
office and, therefore, he was eminently within his rights in asking 
the direct question of Dr. Kelly, to which he got a negative answer. 

I think I would have done exactly as counsel has done, to find out 
exactly what the facts were. I am sure that you and I and everybody 
else was surprised when we learned that he was a WOC, and then he 
said he hadn’t taken an oath. That would be contrary to rules and 
regulations. 

However, go ahead. Any other questions? 

Mr. Rocers. Yes. May I ask a question or two. 

The exhibit which is designated I assume constitutes the entire 
personnel fileof Dr. Mervin J. Kelly; is that correct ? 

Mr. NrepeRLEHNER. Yes. The papers beneath the certification are 
the entire file. 

Mr. Rogers. An examination of this exhibit reflects the signature 
of Dr. Kelly on the appointment affidavits. Is that the only place 
that his signature appears? 

Mr. NreperLeHNeR. Yes; that is the only place, sir. 

Mr. Rogers. First of all, in connection with the appointment affi- 
davit, you have no knowledge save as is reflected in the exhibit itself ? 
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What I mean by that is that you were not personally present nor do 
you know anything about Martha D. Sullivan, the notary ? 

Mr. NIeDERLEHNER. Martha D. Sullivan isa panier officer. 

ip Rogers. Yes. There is a place here for a seal. Is she a notary 
public ? 

Mr. NIeDERLEHNER. No, sir. The oath may be taken by an individual 
authorized by the head of the agency under the applicable statute. 

Mr. Rocers. Under the statute? 

Mr. NrepERLEHNER. 5 United States Code 16, yes, sir. 

Mr. Rogers. Following the appointment affidavit there appears a 
declaration of appointee. That appears to be blank in this exhibit. 

Mr. NrepERLEHNER. Yes, sir; and there is a notification there by the 
same personnel officer, “O. K., per M. D. S.,” which indicates that they 
waived the detailed questions on the back of the appointment form. 

Mr. Rogers. Is that a usual procedure, to waive this declaration of 
appointee ? 

{r. NrepERLEHNER. It would not be the case in the situation of a 
regular employee. However, in the case of a consultant, if the person- 
nel people feel that they are sufficiently familiar with the individual 
that they do not need to again elicit the information which is intended 
to be elicited by the back of this form, they may waive it. 

Mr. Rogers. Does the personnel official who was authorized to ad- 
minister the oath also have the authority under the appointment to 
waive the declaration as was done in this case, and which is indicated 
by “O. K., per M. D. S.”? I assume that that is Martha D. Sullivan, 
the personnel officer. Do personnel officers have the authority to so 
waive it under the statute ? 

Mr. NrepERLEHNER. The requirement of the statute, sir, is as to 
the oath of office, but not as to the furnishing of the specific information 
which is contained on the back of this form. The only actual require- 
ment that I am familiar with, the oath of office, is required by separate 
statute. The affidavit as to striking against Federal employment is 
required by specific statute, and I believe the affidavit as to purchase 
and sale o office is required by specific statute. 

Mr. Rocers. Would you repeat that. I did not get that. 

Mr. NIeDERLEHNER. On this form there are five affidavits, of which 
paragraph (a), the oath of office, is required by statute. I believe both 
(b) and (c), the affidavit as to subversive activity and affiliation and 
the affidavit as to striking against the Federal Government, all of 
these are required by statute. Also the affidavit as to purchase and 
sale of office. 

Mr. Rocers. They are required by statute. 

The next page, which has not been filled out is the declaration of 
appointee, and it has written up at the top, “O. K., per M. D. S.” Is 
that attached to this affidavit of appointment, or is that separate ? 

Mr. N1iepERLEHNER. It is the back page of the oath, sir. 

Mr. Rogers. It is the back page. 

Mr. NiepeERLEHNER. Printed on the same sheet ; yes, sir. 

Mr. Rocers. Ordinarily if one is a so-called regular employee when 
he goes on the payroll, this declaration of the appointee would have to 
be filled out ? 

Mr. NIepDERLEHNER. That is correct ; yes, sir. 
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Mr. Rocers. But in this case it was not. Do you know whether or 
not the back page of this appointment affidavit known as declaration of 
appointee was ever directed to Dr. Kelly’s attention ? 

Mr. NreperLenNeR. I do not, because I wasn’t there when it was 
executed. However, from a check of the questions, some of these relate 
to compensation, for example, and since Dr. Kelly was serving with- 
out compensation, there would be no necessity, for example, to elicit 
the information as to whether he was receiving an annuity under the 
United States or the District of Columbia. This was item No. 7 under 
that form. 

Now a regular employee coming on board who was going to be paid 
under regular civil service statute would have to fill that out because 
his pay might be affected by it or his pension rights might be affected 
by it, for example. 

Mr. Rogers. Under 8 of this declaration of appointee, it says: 

Since you filed application resulting in this appointment, have you been dis 
charged or forced to resign for misconduct or unsatisfactory service in any posi- 
tion? 

Would you know whether or not WOC’s are required to fill that out 
as a normal process ? 

Mr. NrepERLEHNER. I would think not, sir. 

Mr. Rogers. I think that is all. 

Mr. NrepERLEHNER. I might say if the man is being selected as a 
consultant, this presupposes that he has a background and certain 
ability of which the Government very much desires to take advantage, 
and we either would know that he hadn't been fired during his long 

career or else it wouldn’t affect the appointment of the individual if 
nohuaientn, 

Mr. Rocers. But that says, “Since making application for the ap- 
pointment.” There is nothing in the file which shows that he ever 
made an application, is there ? 

Mr. NieperRLEHNER. That is correct. The standard form for ap- 
plication would be a Form 57, and the Form 57 would elicit back- 
ground information, some of which would be similar to that which is 
elicited on this actual appointment form. 

Mrz. Rocers. Do the regulations of the Defense Department do away 
with the necessity of making or filling out of Forms 57 on the selection 
of WOC’s? 

Mr. NIepERLEHNER. It is not required for WOC’s. 

Mr. Rogers. Not required ? 

Mr. NIEDERLEHNER. Yes, sir. 

Mr. Rocers. The ordinary method is for the Department to deter 
mine whether the individual may fit into the position and notify him; 
is that the way ? 

Mr. NrepERLEHNER. That is correct. 

Mr. Rogers. That is what happened in this case. 

Mr. McCuttocn. Did Dr. Kelly make an application to be ap 
pointed a member of this committee to advise on the defense of North 
America ? 

Mr. NieperRLeEHNER. I would like to answer this way: There is no 
indication in the file that he sought the position. There is some indi 
cation that the Secretary of Defense at that time, Mr. Lovett, had 
made the selection and issued invitations himself. 
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In other words, this project moved from the Department of Defense 
and the Secretary on the basis of the advice which he had selected the 
members of the committee and then invited them to serve or requested 
them to serve. There were no applications for it. 

Mr. McCvutiocn. So I can properly conclude that it is your opinion 
that the initiative for membership on and the appointment of Dr. 
Kelly as chairman came from the Department of Defense and not 
from Dr. Kelly or anyone in the Bell Laboratories or the A. T. & T. 
or any affiliate thereof? 

Mr. NrepeRLEHNER. That is correct ; yes, sir. 

Mr. McCutxocu. In referring to this press release dated December 
31, 1952, and headed “Committee appointed to advise on defense of 
North America,” I find that the membership of the committee is: 

Chairman: M. J. Kelly, Bell Telephone Laboratories. Members: Walker A. 
Cisler, president, Detroit Edison Co. ; S. C. Hollister, dean of engineering, Cornell 
University ; F. L. Hovde, president, Purdue University ; C. C. Lauritsen, professor 
of physics, California Institute of Technology; Arthur E. Raymond, vice presi- 
dent, Douglas Aircraft Co.; H. S. Vance, chairman of the board, Studebaker 
Corp.; R. E. Wilson, chairman of the board, Standard Oil Company of Indiana. 

Would your records show when that group first conferred or first 
reported to the Department of Defense / 

Mr. NiepeRLEHNER. The records of the Department, which I don’t 
have with me but which I have reviewed, indicate that this group 
met on January 9, 1953, for the first time. 

Mr. McCuutocn. That was the date that this appointment affidavit 
purports to be signed by Dr. Kelly; is that right? 

Mr. NIEDERLEHNER. That is correct. These were executed at the 
first. meeting. 

Mr. McCutiocu. Do you know of your own knowledge or do you 
know from a study of the records of the Defense Department the 
manner in which this affidavit was executed and the manner in which 
the oath was administered, if an oath actually was administered to 
these people / 

Mr. NreperLeHNer. There is a transcript of the proceedings which 
is classified very highly in the overall because of the material which 
these people were discussing, but the transcript indicates that when 
the meeting was called to order, the papers were distributed and they 
were requested to sign these forms 61. 

Mr. McCuttocu. Does the record show whether or not they were 
asked to arise and raise their right hand and take the usual course of 
action that is taken when an oath is administered to a person who is 
about to enter on duties of Government ; 

Mr. NieperRLEHNER. I would have to answer that on the basis of 
what I have been told. There was no actual request of the members 
to raise their right hand and swear to support and defend the Con- 
stitution, and so forth, as set forth in the actual oath which the 
statute requires, but there was a very brief explanation of the neces- 
sity for executing the appointment affidavits. This was done at the 
table at the first meeting. 

The personnel people came from their office into the conference 
room and distributed the forms, requested that they be executed, took 
the forms back and withdrew from the meeting. 
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Mr. McCutiocu. May I properly conclude from what you have 
said, that no formal oath was idinaeeed to Dr. Kelly or any mem- 
ber of his committee, so far as you know or are informed? 

Mr. Niepertenner. That is correct, in the sense of anyone being 
specifically instructed to raise his hand and swear. 

Mr. McCutxiocu. You believe that that is the formal manner to 
give an oath or to take an oath on the part of a Government employee 
of this nature, do you not? 

Mr. NreperLeHNER. I would think that the important thing would 
be the assent of the individual. I don’t have the statute vo at me. 
However, the customary practice is actually to raise the right hand 
and formally take the oath of office when being admitted. 

Mr. McCuntocu. And that custom has grown out of the impression 
that it is supposed to make upon the person who takes such a solemn 
obligation, is it not? 

Mr. NreperLeHNeR. That is correct. It emphasizes a step which 
the individual is undertaking now to serve the Government as distinct 
from any previous work that he has been doing. It is an indication 
of his assumption of his duties, also. 

Mr. McCutiocn. That is all. 

The CHatrman. As far as you know, the practice that obtained in 
this Kelly case was no different than that which obtained in all other 
cases / 

Mr. NrepERLEHNER. I would like to ask the chairman, do you mean 
in relation to this particular group? The same practice was fol- 
lowed 

The CuarrmMan. With reference to the signing of the appointment 
affidavit which contains the oath. 

Mr. NrepeRLEHNER. The same procedure was followed with respect 
to each of the individuals named here. 

The CuarrmMan. And no exceptions were made in the practice as far 
as Dr. Kelly was concerned, so far as you know ? 

Mr. NrepeRLeHNer. No, sir; there was no difference between the 
seven individuals. 

Mr. Rocers. I would like to ask another question. 

In response to a question I asked you a while ago, I received the 
impression that under Public Law 253 of the 80th Congress, during 
which this appointment was made of Dr. Kelly, you indicated that 
the personnel officer was the one authorized under that act to ad- 
minister the oath; is that correct ? 

Mr. NrepeRLEHNER. No, sir. Public Law 253 was the National 
Security Act which authorized the establishment of advisory com- 
mittees and the employment of part-time advisers. The oath of 
office is required by a separate statute. It is title 5, United States 
Code, section 16a 

Mr. Rogers. That provision of that code authorizes the personne! 
officer to administer the oath; is that correct ? 

Mr. Niepertenner. The oath is required of officers and employees, 
and there is an authorization for it to be administered by an indi- 
vidual designated by the head of the agency, and this designation 
would have routinely been made to Martha Sullivan, John Moore. 
or anyone else responsible for the journalizing, so to speak, of em- 
ployees who came into the Department of Defense. 
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Mr. Rogers. In other words, the statute authorized the oath, and 
at the same time provided that the Secretary of Defense could dele- 

ate the authorization to administer the oath to a personnel officer ; 
is that your answer? 

Mr. Niepertenner. That is correct. I should add that I have not 
personally checked the delegations to see that Martha Sullivan is 
authorized to administer oaths, but I am assuming that she is, due 
to her position. I know that the head of the personnel division, Mr. 
Moore, is specifically authorized. 

Mr. Rogers. As I understand your testimony heretofore in response 
to the question propounded by Mr. McCulloch, it was that all of 
those who were accepted as WOC’s and who met on the 9th of Janu- 
ary, 1953, followed the same procedure, that is to say, they signed 
their oath of office. But you have no knowledge of any action which 
may have been taken by Martha Sullivan: in affixing her signature 
to this declaration. 

Mr. NIEDERLEHNER. That is correct. I know only that it appears 
on the form here. 

The CuatrmMan. Mr. Niederlehner, do you consider this oath taken 
by Mervin J. Kelly before the personnel officer, Martha D. Sullivan, 
as binding upon Dr. Kelly ¢ 

Mr. NIEDERLEHNER. Yes, sir. 

Mr. EtsenperG. Mr. Chairman, may I ask a question ? 

The CHarrMan. Yes, certainly. 

Mr. Etsenserc. Mr. Niederlehner, this press release dated Decem- 
ber 31, 1952, indicates, does it not, that the announcement of Dr. 
Kelly's appointment was made as of that date, December 31, 1952? 

Mr. NIEDERLEHNER. That is correct ; yes, sir. 

Mr. Etsenpere. Is there anything in the records of the Department 
of Defense disclosing some notification of personnel action as of that 
date? 

Mr. NIeEDERLEHNER. There is no indication of a personnel action, 
in the normal sense, prior to the January 9 notification of personnel 
action. There was a memorandum to the military departments dated 
December 4, 1952, which was signed by the Secretary of Defense, in 
which he indicated his intention to invite a group of individuals to 
form this committee. 

Then there was an acceptance on December 29, 1952, by Dr. Kelly. 

Mr. Etsenserc. Was there anything in either of those two docu- 
ments which you have just referred to suggesting under what legal 
authority these appointments would be made? 

Mr. NIEDERLEHNER. No, sir, there is not. 

Mr. Etsenperc. Is there anything in them which suggests that 
the members of this committee would serve as employees of the De- 
partment of Defense? 

Mr. NIEDERLEHNER. No, sir. 

Mr. Etsenserc. Did you intend to draw any distinction between 
employee and consultant in your answers to some of the questions? 

Mr. NriepeRLEHNER. I think there is a distinction, but I am not cer- 
tain that I can define it. An employee in the normal sense is an in- 
dividual who is working under direction within the Department and 
is responsible for specific duties. : 
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An officer ordinarily is an individual who is vested with certain dis- 
cretion and the authority to make decisions and, in some cases, to give 
orders, or is responsible for carrying out particular programs. Offi- 
cers and employees are similar individuals except to the degree that 
one may exercise supervision over others, the degree of responsibility. 

Insofar as a consultant is concerned, the statute which authorizes 
the consultants is the National Security Act, Public Law 253, which 
is now codified in title 10, United States Code, section 173, and it says 
that— 

The Secretary of Defense may establish such advisory committees and employ 
such part-time advisers as he considers necessary for the performance of his 
functions and those of the-agencies under his control. 

There is one further distinction that is drawn in the Civil Service 
regulations, and I don’t have them before me. The distinction which 
is drawn is between a consultant and an expert, and it is based upon 
the fact that the consultant is vested with no discretion to make deci- 
sions, to give orders, or to come to any conclusions on behalf of the 
Government. His only responsibility is to advise someone else in a 
position of discretion who performs the act for him in the name of 
the Government. 

Mr. EtsenserG. Have you furnished the committee with copies of 
the December 4 request and Dr. Kelly's acceptance ? 

(The material referred to appears at p. 2399.) 

Mr. NrepERLEHNER. We have not done that because it is classified. 
Now we might be able to furnish on an unclassified basis the address 
and the date and the material with respect to the actual appointments, 
omitting from it the details as to the work which these individuals 
were to do. 

This was addressed by the Secretary of Defense to the secretaries 
of the military departments, and therefore contained a brief outline 
of the work which it was expected this committee would do. 

Mr. Etsenserc. Did I misunderstand you? Is a copy of that also 
addressed to Dr. Kelly ? 

Mr. NreperLEHNER. No. This was not given to Dr. Kelly, but this 
is the first indication we have of the determination by the Secretary 
of Defense that this committee would be established. We are led to 
the conclusion that he had consulted the members of the committee by 
telephone, because there is no written invitation to the individuals. 

Mr. E1senserc. Would you say from the contents of this release of 
December 31, 1952, that arrangements had been made as of that time 
between the Secretary or some other officials of the Defense Depart 
ment and the members of this committee with regard to their service 
on the committee and the nature of their functions on the committee? 

Mr. NreperLEHNER. That is correct: prior to the release on Decem 
ber 31, 1952. 

Mr. EtsenperG. Doesn’t that suggest that the notification, the first 
notification of personnel action which you have furnished us, was 
completed after the fact? In other words, after employment had 
already been undertaken or the committee had already been organized ? 

Mr. NreperLeHNer. No, sir. The appointment affidavit and the 
notification of personnel action coincided with the first meeting of 
the committee. In other words, the first official act, you might say, 
that the committee took was preceded immediately by the execution 
of the affidavit. 
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Mr. E1senserc. Let me tell you why I am asking you these ques- 
tions. Dr. Kelly, in the transcript which you have, stated in the 
course of his testimony that the date January 9, 1953, meant nothing 
tohim. That is the date on which the notification of personnel action 
indicates his employment was approved. Dr. Kelly said that as far 
as he was concerned, he discussed this and the arrangements were 
made for this appointment with Secretary Lovett sometime in No- 
vember or December of 1952. 

Do you have information in the Defense Department files which 
indicates that that in fact is the case, that these arrangements were 
made not in January of 1953, but in December or earlier of 1952? 

Mr. Niepertenner. That is clearly so, because the notice by the 
Secretary of Defense to the military “departments was dated Decem- 
ber 4, 1952, and it names this entire panel. 

Mr. E1senperc. Is there any information on this personnel form 
which you have submitted which the Department would have had 
to have obtained from Dr. Kelly ? 

In other words, could this form have been filled out without Dr. 
Kelly’s knowledge ? 

The CHatmrman. You mean the signature, the oath ? 

Mr. E1senserc. No, Mr. Chairman. I am referring to the request 
for personnel action, the form 52. 

Mr. NieperLtenner. There was no necessity for any request to Dr. 
Kelly other than the request for his signature on it. 

Mr. eet Did he sign the request for personnel action? 

Mr. NIeDERLEHNER. | beg - your pardon, are you talking about the 
affidavit ? 

Mr. E1senserc. I am talking about the request for personnel action, 
form 52, which indicates in item 4 “Date of request, January 7, 1953.” 
I believe it is the last document in the folder. 

Mr. NiepERLEHNER. No, there is nothing on the document that 
would have to be obtained from Dr. Kelly. The personal detail of 
his date of birth, for example, would have appeared in the Who’s 
Who excerpt which was available. This, in fact, was excerpted and 
put into his personnel file. 

Mr. E1senserc. Apart from this document and the document with 
respect to his release, which is dated June 11, 1953, is there anything 
in this folder which would indicate the legal authority under which 
Dr. Kelly was appointed to this position ? 

Mr. NrepeRLEHNER. Only on the request for personnel action. 

Mr. Ersenperc. Only on the request for personnel action ? 

Mr. NiepeRLEHNER. That is correct. 

Mr. ErsenserG. The appointment affidavit which he signed does not 
state, does it, what the legal authority for his appointment is? 

Mr. NrepERLEHNER. It does not; no, sir. 

Mr. Ersenperc. Now who actually fills in box 7 of the request for 
personnel action ? 

Mr, NrepeRLEHNER. This would be the personnel officer, either the 
director of personnel or someone acting on his behalf. He would do 
this on the basis of a request for the services of a particular indi- 
vidual. It might come from an assistant secretary, for example. 
The form in this case recites that the personnel action was requested 
by Secretary Lovett, himself. 
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Mr. Eisenserc. Do you have anything in your files which indicates 
that Secretary Lovett said that he wanted this appointment made 
under section 303 (a) of Public Law 253? 

Mr. NriepeRLEHNER. There is none. However, let me say this: If 
Secretary Lovett did not indicate the specific statute but only indi- 
cated that the individual was to serve as a consultant, the personnel 
people would, I think, be driven to the conclusion that the appoint- 
ment had to be made under the authority of the consultants section. 

Mr. E:senserc. Aren’t there other provisions of law with respect 
to the appointing of WOC’s and WAEF’s apart from section 303 (a) ? 
For example, doesn’t section 704 of the Second Supplemental Appro- 
oriations Act of 1951, as amended, provide for the appointment of 
WOC's and give them a complete exemption from the conflict-of- 
interest statutes ? 

Mr. NIepERLEHNER. That is correct. And there is further author- 
ity in the Defense Production Act, but we have not used it. 

Mr. Etsenserc. The question I am raising with you is, who decided 
after the fact that this appointment would be designated as an ap- 
pointment under section 303 (a), rather than under some other 
section of law which would have provided for a greater exemption 
from the conflict-of-interest statutes? Was that done by a personnel 
officer on the advice of counsel? Was it done by Secretary Lovett, 
or just by the administrative official in his own judgment ? 

Mr. NreperRLEHNER. The billets authorized under section 703 are 
limited. There are only 10. So that the practice is to use those very 
sparingly. 

Mr. Etsenperc. But in this case, is there anything to show who 
decided that that section, for example, would not be utilized? 

Mr. NreperLEHNER. There is nothing which would drive us to the 
conclusion that the personnel officer made the decision. 

Mr. Etsenserc. Or that he did not ? 

Mr. NIepERLEHNER. Well, that he did make the decision to use sec- 
tion 303 and not the 703. 

Mr. Etsenserc. The personnel officer ? 

Mr. NreperLeHNeER. The personnel officer. 

Mr. Etsenserc. Is it customary in a situation like this for them 
to obain a legal opinion from your office before they make such a 
determination ? 

Mr. NIepERLEHNER. They may in some cases do it. However, it is 
not routinely done in individual cases. This is a practice which has 
been established, and the aspects of section 303 have been generally 
covered by the lawyers in dealing with the personnel people. 

Mr. Ersenserc. [There is nothing in your records in this particular 
instance, is there, which indicates that legal advice was sought by the 
personnel officer before this block was filled in; is that right? 

Mr. NrepeRLEHNER. No, sir, there is nothing. 

Mr. Etsenperc. Now let me ask you one final question. 

As you interpret section 303 (a)—and let’s take some other official 
on this committee, like Arthur Raymond, vice president of Douglas 
Aircraft Co.—would his company, or would he on behalf of his com- 
pany, be prohibited from discussing with the Department of Defense 
during the term of his service on this committee, defense contracts or 
defense problems involving Douglas Aircraft Co. ? 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2371 


The Cuarrman. I think you are going beyond what we have cov- 
ered up to now. I ask you to suspend on that a minute. That will 
be covered very shortly, and then you can ask that question. 

Mr. Harxtns. Mr. Chatrma: 

The CHatrman,. Yes. 

Mr. Rogers. May I ask one other question here ? 

The personnel file reflects this oath was administered before Martha 
L. Sullivan. 

First of all, did you make any distinction between a WOC and a 
regular Government employee? 

Mr. NrepERLEHNER. Well, there is a distinction. There are several 
practical and actually legal distinctions. I mean the WOC is a con- 
sultant who is not vested with discretion, and he, of course, serves with- 
out compensation. 

Mr. Rogers. But he would be considered an employee, would he 
not ¢ 

Mr. NIepDERLEHNER. Well, the statute refers to him as an adviser. 
Now anemployee in the ov erall sense, yes, but how that 

Mr. Rocers. Yes, an overall employ ee, and he executed this declara- 
tion because it was so required of an employee, is that correct ? 

Mr. NrepeRLEHNER. That is correct. 

Mr. Rogers. Then would you consider that the personnel officer 
would be a chief clerk of the Department of Defense ? 

Mr. NiEDERLEHNER. Not in the sense that that statute or that term 
is used in the statute. 

Mr. Rogers. I direct your attention to title 5, section 19, United 
States Code which reads as follows : 





Chief clerk of the several executive departments and of the various bureaus 
and offices thereof in Washington, District of Columbia, are authorized and 
directed on application and without compensation thereof to administer the oath 
of office to employees, required to be taken on their appointment or promotion. 

Of course, if she is not a chief clerk, would she be authorized to 
administer the oath under that section ? 

Mr. NrepeRLEHNER. I wonder if you could read 16 for me? 

Mr. Rogers. That is the oath of office. 

Mr. NreperLEHNeEr. | think that indicates who may administer. 

Mr. Rogers (reading) : 

The oath being taken by any person elected or appointed to any office of honor 
or profit, either in civil, military, or naval services, except the President of the 
United States, shall be as follows— 

Then it recites the oath which apparently is section (a) because it 
says: 

I do solemnly swear and affirm that I will support the Constitution of the 
United States against all enemies, foreign and domestic. I willl bear true 
faith and allegiance to the same. I take this obligation freely, without any 


mental reservation or purpose of evasion, and that I will well and faithfully 
discharge the duties of the office in which I am about to enter, so help me God. 


That is the oath, and I think it is the same oath as provided there. 
Mr. NIEDERLEHNER. That is correct; yes. 
Mr. Rocers. Then section 19 provides that— 


The chief clerk of the several executive departments and of the various Bureaus 
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Would the personnel officer be considered a chief clerk for that pur- 
pose, that is, would she be authorized and directed to administer the 
oath ? 

Mr. NiepERLEHNER. Well, “chief clerk” was a term within the Gov- 
ernment a number of years ago, and I don’t know of any now by 
statute. I was of the impression that there was some provision for 
the head of the agency among those sections to designate the individual 
who will administer the oath. 

Mr. Rogers. Section 18 says: 

The oath of office required by section 16 of this title may be taken before any 
officer who is authorized either by the laws of the United States or by the munici- 
pal laws to administer oaths in a State, Territory, or district where such oath 
may be administered. 

And then section 19 says that the chief clerk, without compensation, 
may be designated to administer the oath. And, of course, this shows 
that Martha Sullivan administered the oath. I want to make sure that 
she is the chief clerk within the purview of that statute. 

Everybody in the Defense Department is supposed to take the oath 
and apparently takes it from the personnel officer. Unless she is 
the chief clerk, then apparently the employees haven't taken the oath. 

Mr. NiepERLEHNER. I would have to answer that that I am quite 
sure the oath is valid, but I would have to work out for you the manner 
in which Martha D. Sullivan became a chief clerk for these purposes. 

Mr. Rogers. I would appreciate it if you would submit a memo- 
randum to this committee on this point because if it is the practice 
of the Department of Defense to let the personnel officer administer 
the oath, let’s make sure that that officer is properly authorized to 
administer the oath. 

(The materia] referred to appears at pp. 2397-2398. ) 

Mr. McCutiocn. And Mr. Chairman, I would like this memoran 
dum to show exactly what is done looking toward the administration 
of the oath. 

The Cuarrman. Mr. Maletz. 

Mr. Materz. Mr. Niederlehner, are you generally familiar with sec 
tion 303 of the National Security Act ? 

Mr. NIeEDERLEHNER. Yes; I am. 

Mr. Maxerz. It isa fact, is it not, that section 303 provides a partial 
exemption from the conflict of interest statutes to persons appointed 
thereunder ? 

Mr. NrepERLEHNER. That is correct. 

Mr. Matertz. Is it not correct that persons appointed under section 
303 have been regarded by Congress as in a general way governmental 
employees / 

Mr. NiepeRLEHNER. I would say that in the overall sense, yes. 

Mr. Maerz. Is it not a fact that if a person appointed under section 
303 were not considered to be an employee of the United States, there 
would not be any need for any legislative exemption from the con- 
flict-of-interest statutes ? 

Mr. NIeEDERLEHNER. That is true. 

Mr. Maerz. That is because the conflict-of-interest statutes apply 
only to employees of the United States, is that right ? 

Mr. NreEpERLEHNER. That is correct, yes. 
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Mr. Maerz. Mr. Chairman, at this point I would offer section 303 
for the record. 

The CuHartrmMan. Accepted. 

(The section referred to is as follows :) 


[Now 10 U. S. C., see. 173] 
ADVISORY COMMITTEES AND PERSON NEL 


Sec. 303. (a) The Secretary of Defense, the Chairman of the National Security 
Resources Board, and the Director of Central Intelligence are authorized to 
appoint such advisory committees and to employ, consistent with other provisions 
of this Act, such part-time advisory personnel as they may deem necessary in 
carrying out their respective functions and the functions of agencies under their 
control. Persons holding other offices or positions under the United States for 
which they receive compensation while serving as members of such committees 
shall receive no additional compensation for such service. Other members of 
such committees and other part-time advisory personnel so employed may serve 
without compensation or may receive compensation at a rate not to exceed $50 
for each day of service, as determined by the appointing authority. 

(b) Service of an individual as a member of any such advisory committee, 
or in any other part-time capacity for a department or agency hereunder, shall 
not be considered as service bringing such individual within the provisions of 
section 109 or 113 of the Criminal Code (U. 8S. C., 1940 edition, title 18, sees. 
198 and 203), or section 19 (e) of the Contract Settlement Act of 1944, unless 
the act of such individual, which by such section is made unlawful when per- 
formed by an individual referred to in such section, is with respect to any 
particular matter which directly involves a department or agency which such 
person is advising or in which such department or agency is directly interested. 


Mr. Matrtz. Is it not correct that section 113 of the Criminal Code, 
United States Code, 1940 edition, title 18, referred to in section 303 
has been recodified so that it now is section 281 of 18 United States Code. 

Mr. NIEDERLEHNER. I don’t know the exact parallel to the sections. 
However, in the codified form the exemption runs to 18 United States 
Code 281, 283, and 284. 

Mr. Maerz. Mr. Chairman, at this point I would offer for the record 
section 281 of 18 United States Code. 

The CHairman. Accepted. 

(The section referred to is as follows :) 


Sec. 281. Compensation to Members of Congress, officers and others in matters 
affecting the Government. 

Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 
sioner, either before or after he has qualified, or the head of a department, or 
other officer or employee of the United States or any department or agency thereof, 
directly or indirectly receives or agrees to receive, any compensation for any 
services rendered or to be rendered, either by himself or another, in relation to 
any proceeding, contract, claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or indirectly interested, 
before any department, agency, court martial, officer, or any civil, military, or 
naval commission, shall be fined not more than $10,000 or imprisoned not more 
than two years, or both; and shall be incapable of holding any office of honor, 
trust, or profit under the United States. 

Retired officers of the armed forces of the United States, while not on active 
duty, shall not be reason of their status as such be subject to the provisions of this 
section. | Nothing herein shall be construed to allow any retired officer to represent 
any person in the sale of anything to the Government through the department in 
whose service he holds a retired status. 

This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by Act of Congress. (June 25, 1948, ch. 645, sec. 1, 62 Stat. 697; May 24, 1949, 
ch, 139, sec. 6, 683 Stat. 90.) 
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Mr. Materz. It is evident, is it not, Mr. Niederlehner, that a con- 
sultant appointed under section 303 does not enjoy a complete exemp- 
tion from the provisions of section 281 ? 

Mr. NrepERLEHNER. The statute provides that these sections do not 
apply to a person because of service on a committee or as a part-time 
advisor unless he performs an act which is unlawful under one of 
those sections and which relates to a matter directly involving a 
department or agency which he is advising or to a matter in which 
that department or agency is directly interested. 

Mr. Materz. By virtue of sections 303 and 281, is it not true that 
no consultant serving in the Defense Department who is appointed 
under section 303 may receive or agree to receive any compensation 
for any services to be rendered in relation to any matter in which 
the Department of Defense is directly interested ? 

Mr. NrepERLEHNER. I don’t know that you can apply it that broadly. 
The criminal provision says that : 

Any officer or employee who directly or indirectly receives or agrees to receive 
compensation for services rendered in relation to a proceeding contract, claim 
controversy— 
and so forth. 

Mr. Maerz. Have you finished your answer ? 

Mr. NIeEDERLEHNER. Yes. 

Mr. Matetz. To put it another way, then, is it a fact that the exemp- 
tion from section 281 accorded appointees to the Defense Department 
under section 303 of the National Security Act does not apply with 
respect to matters in which the Defense Department is directly 
interested ? 

Mr. NieDERLEHNER. That is the exemption, but you have the other 
problem of the time at which he is an officer or employee, and whether 
or not he is an officer or employee within the meaning of section 281. 

Mr. Maerz. How do you construe section 303 in relationship to 
section 281, with respect to the conflict of interest prohibitions / 

Mr. NreperRLEHNER. My feeling is that section 281 was designed to 
prevent a civil servant, for example, from taking a fee for prosecuting 
a claim or rendering services with respect to a claim which was pend- 
ing before the Government under circumstances in which he was in a 
position to have information, or otherwise would be in a position of 
advantage. Whether this can be extended to the entire period of 
time during which a consultant is available for WOC duties or when 
actually employ ed duties, I would have some doubts. 

Mr. Maerz. Mr. Chairman, may I suggest that the General Counsel 
of the Defense Department submit 2 memorandum to the committee 
in respect to this matter ? 

The CuarrMan. Is that agreeable, Mr. Niederlehner ? 

Mr. NIepERLEHNER. I might suggest, Mr. Chairman, that since the 
criminal statute is involved, it might be more appropriate for the 
Justice Department to construe it. 

The CHatrmMan. You would rather have the Justice Department 
do the “a ? 

Mr. NIeEDERLEHNER. I think it would be more appropriate. 

The Cuairman. I don’t want to argue with you on it, Doesn’t it 
concern your Department and the operations under your Department ? 

Mr. NreperteHNer. Yes; it does, that is correct. 
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The Cuairman. You nonetheless feel that the Department of Jus- 
tice should submit a memorandum of law on the subject? It would 
help and guide us. 

Mr. NIEDERLEHNER. Let me put it this way. I have no objection 
to doing it, but I think that the interpretation of a criminal statute 
is more within the prerogative of the Department of Justice. 

We will, however, if the committee wishes, submit a memorandum 
on it. 

The CuHarrman. Let’s assume, Mr. Niederlehner, that the Depart- 
ment of Justice will not give us an opinion. Would you be willing 
to give us one then ? 

(The legal memorandum referred to appears at p. 2399.) 

Mr. NIeDERLEHNER. We will be willing to, certainly. 

The CuHairman. I beg your pardon? 

Mr. NIEDERLEHNER. We will, certainly. 

The Cuarrman. We will ask the Department of Justice first, and 
if we are turned down, we will look to you. 

Mr. Maerz. Mr. Niederlehner, suppose an attorney represents a 
private client in connection with a contract matter before the De- 
partment of Defense. Do you feel it would be proper for that attor- 
ney to continue to represent this client before the Defense Depart- 
ment during the same period that the attorney was acting as a con- 
sultant under section 303 ? 

Mr. NieperLeEHNER. No; I do not, but you have a problem of what 
the period of his employment is. 

Mr. Maerz. You do not feel that it would be proper for an attor- 
ney in those circumstances to be representing a client before the 
Defense Department during the same period that he is a consultant 
to the Defense Department under section 303, is that correct? 

Mr. NIEDERLEHNER. That is correct; yes. 

Mr. Materz. In what respect is that situation any different from 
the situation which Dr. Kelly rather unfortunately found himself 
in? 

Mr. NieperLenner. I think that the question is the period during 
which the individual is an officer or employee of the United States 
within the meaning of section 281. 

Now, if I could use an extreme example to illustrate what the prob- 
lem is, we may have a representative from industry or a scientist who 
is available to the Department of Defense on the basis of when actually 
employed. 

Now we may call upon him whenever his services are required and 
assume that we called upon him for one day out of the entire fiscal 
year. If we came to the conclusion that this individual was an em- 
ployee of the Department of Defense for the entire fiscal year, he would 
of course come under the prohibition of these various statutes with 
respect to dealing with the Government and, more particularly, he 
might come within the 2-year prohibition after he severs his relation- 
ships with the Government. 

Mr. Maerz. Let me then be more specific, if I may. Assume that 
an attorney represents a private client in connection with a contract 
matter before the Department of Defense. Assume further that for 
a 5-month period the same attorney is appointed as a consultant on a 
WOC basis to the Defense Department under section 303. Do you 
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feel it would be proper for that attorney during this 5-month period 
while he is a consultant to the Defense Department to continue to 
represent his client before the Defense Department ? 

Mr. NieperLeHner. If he were in a position of continuous service 
during that period of time, I think he would not be in a position to 
continue to represent a client in relation to some claim or controversy 
in which the Department was interested. 

Mr. Materz. Would it make any difference if the service of the 
attorney was intermittent during this 5-month period ¢ 

Mr. Nrepertenner. I| think that it would if he were employed under 
this section 303. 

Mr. Marerz. Why? 

Mr. NreperLeHNner. Well, I think in the terms of the statute that he 
might be considered to be an officer or employee only during those 
periods when he actually was employed. 

Mr. Materz. Is it the practice of the Defense Department to advise 
persons appointed to section 303 positions in the Department of their 
obligation under the conflict-of-interest laws? 

Mr. NrepeRLEHNER. Generally there is provided to employees a brief 
memorandum with respect to the conflict-of-interest statutes. This 
memorandum, however, also contains a warning that the applicability 
of criminal statutes is a matter for the individual, and that of course 
any advice which is rendered by either the personnel officer or a lawyer 
who might be attending the induction into employment, so to speak, 
would not be binding with respect to possible criminal violations. 

In other words, this is an individual responsibility to avoid the 
incidence of the conflict of interest statutes. We, of course, have a 
duty, I think, to those who are willing to serve in an advisory capa- 
city, or those who enter into regular employment, to advise them to 
some degree at least what their responsibilities may be in terms of 
these conflict of interest statutes. I might mention that we have 
under consideration at the present time a rather comprehensive 
directive with respect to the overall problem of conflict of interest. 
It is engendered principally by the fact that there is a good deal of 
procurement done within the Department of Defense, ‘and I think 
finally for the first time we may he able to come to a single overall] 
document covering general ethical standards and the problem of 
conflict of interest. 

The CuHarrman. I compliment the Department on that because 
that is long overdue. I can readily appreciate how awkward it 
might be for the ordinary layman, even if you handed him a copy of 
the statutes, to understand all the nuances. He doesn’t know what 
he is walking into sometimes, and it might be well if some formula 
could be adopted by the Department so as to make known to ae 
WOC exactly what obligation he is assuming and what the real 
meaning of these statutes are to him as a layman. 

It also might interest you to know that the staff of this committee 
is preparing a very comprehensive review of all the conflict of interes’ 
statutes. 

Mr. Maerz. Do you have any evidence that the applicable pro- 
visions of the conflict of interest statutes were called to Dr. Kelly’s 
attention by anybody in the Defense Department either before or 
during his tenure as a consultant ? 
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Mr. Nrepertenner. There is no indication in either case, either 
before or during. 

Mr. Maerz. Don’t you think it should have been incumbent upon 
the Defense Department to have supplied this information to Dr. 
Kelly ? 

Mr. NrepeRLEHNER. Let me say this: I think that as a practice 
it would be a wise practice, but as I say, as far as it being incumbent, 
I think that it is the responsibility of the individual to concern 
himself with the provisions of these statutes. 

Mr. McCuuiocu. Mr. Chairman, I would like to ask a couple of 
questions there. Are you of the opinion that it would serve a use- 
ful purpose to make mandatory upon the Government the duty to fully 
advise the citizen who is invited and urged to perform that service for 
his country, his duties, obligations, and responsibilities ¢ 

Mr. NrepERLEHNER. The difficulty you have in giving anyone advice 
in advance with respect to conflict or any criminal statute, I think, 
is the question of the extent to which you are obligated to go in order 
to give the individual some comprehensive treatment of the subject. 

Now we have been concerned with this matter for some time, 
and a brief summary with some of the cases relating to the conflict 
of interest statutes runs into rather a substantial legal study. 

Mr: McCuttocu. Don’t you think that is the very reason why a 
layman who is requested to give of his time and ability to his Gov- 
ernment should be warned of the uncertainty in the laws that the 
Congress has passed and the possibility that he may be in violation of 
either the letter or the spirit of the law ? 

Mr. NreDERLEHNER. Well, yes. As I say, subject only to the res- 
ervation that it is difficult to know how completely to cover the subject. 

I would like to call attention to one other statement with relation 
to the conduct of personnel, which is a memorandum dated February 
17, 1953, which calls attention to the principal conflict statutes, and 
also establishes a standard of ethics for personnel within the Depart- 
ment of Defense. 

Now in addition to this, there is available, you might say in indoc- 
trination folders which are given to personnel entering on duty, a 
brief outline of the conflict of interest statutes, which includes title 
18, United States Code, sections 216, 281, 283, and 284. 

The CuairMan. Would you care to put that résumé that you refer 
tointhe record? It might help us. 

Mr. NrepeRLEHNER. Yes; I will offer both. 

The Cuamrman. Thank you very much. 

(The résumé referred to is as follows :) 

17 Fesrvuary 1953. 
NUMBER 4105.38. 


DEPARTMENT OF DEFENSE DIRECTIVE 


Subject : Conduct of Personnel Assigned to Procurement and Related Activities. 
The attached memorandum, which sets forth the policy of the Department of 
Defense with respect to situations involving conflicts of interest, is issued as a 


Department of Defense directive for the information and guidance of all con- 
cerned. 


For the Secretary of Defense: 
G. V. UNDERWOOD, Jr., 
Colonel, United States Army, 
Director, Executive Office of the Secretary. 
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THE SECRETARY OF DEFENSE, 
Washington, January 28, 1953. 
Memorandum for the Secretaries of the military departments; the Assistant 
Secretaries of Defense; the chairman of Boards, councils, and committees ; 
the assistants to the Secretary of Defense; the directors of offices, OSD. 


Subject: Conduct of Personnel Assigned to Procurement and Related Activities. 


Under the authority vested in me as Secretary of Defense, you are directed to 
bring to the attention of all personnel the laws applicable to situations involving 
conflicts of interest. It is the responsibility of each individual officer and em- 
ployee to comply with the laws of his country. Particular attention is directed 
to section 434, title 18, United States Code. 

It is a recognized principle that no Government officer or employee who has 
the direct responsibility for negotiating and signing contracts or approving the 
payment of money to contractors, should have any financial interest in any such 
contractor. No Government officer or employee should permit himself to be 
exposed to a dual-interest position or to a conflict between self-interest and in- 
tegrity. He should clearly be in a position to act to the best of his ability with- 
out fear or favor in the best interest of his Government. 

In any case where an officer or employee of the Department of Defense, in- 
cluding all of its departments and agencies, has any financial interest in any 
business entity, corporation, or partnership, transacting or contemplating trans- 
acting business with the Government that officer or employee is disqualified, and 
this directive expressly disqualifies him, from having any dealings of any kind 
for or in behalf of the Department of Defense with such business entity. 

While a conflict of interest, as may be defined by the law, is a matter of fact 
in a particular case, even if a technical conflict does not in fact exist, it is de- 
sirable to avoid the appearance of a conflict of interest from a public confidence 
point of view. The additional problem is how can officers or employees of the 
Department of Defense be disqualified in the relatively few cases where they 
or their superiors think there is or may be some conflict of interest. 

In any case where an officer or employee of the Department of Defense, in- 
cluding all its departments and agencies, feels that he should be disqualified 
from taking action in a particular matter, it is his duty to so inform his su- 
perior or department head, and he will be relieved of his duty and responsibility 
in that particular case. The matter will then be assigned to someone else of 
equal or higher rank, who clearly has no conflict of interest for decision and 
action. 

In any case where any superior who thinks that an officer or employee re- 
porting to him may be involved in a conflict of interest, or an apparent conflict 
of interest of importance from a public confidence point of view, he will dis- 
cuss the matter with the person involved and may relieve such officer or em- 
ployee of responsibility in the case. He will then assign the responsibility for 
taking action to someone else of equal or higher rank who clearly has no conflict 
of interest for decision and action, or he may take the responsibility for deci- 
sion and action himself. 

In any case where any of the Secretaries or civilian departmental officials 
appointed by the President by and with the advice and consent of the Senate 
may be so disqualified in a particular case, the matter will be referred for 
action and decision by the Secretary of Defense, or his Deputy, to another 
departmental official of equal or higher rank, who has received his appointment 
from the President by and with the advice and consent of the Senate, or the 
Deputy Secretary or the Secretary of Defense will rule on the matter himself 
and take full responsibility for any actions taken. 

This directive supersedes any existing departmental directives and regulations 
applicable to standards of conduct of personnel assigned to procurement and re- 
lated activities to the extent that they are inconsistent with this directive. 

C,. E. WILSON. 

CC: Joint Chiefs of Staff. 


CONFLICT OF INTEREST 


The conflict-of-interest problem is eminently a personal affair and is never 
precisely the same for any two individuals. 

The Congress, the President, the Secretary of Defense, and others have at vari- 
ous times prescribed certain rules of conduct to apply to prevent a Government 
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Official’s private interests coming into conflict with the interest of the 
Government. 

The rules set forth by the Congress are scattered through many statutes, but 
the seven following statutes are the ones most often considered : 


“PROCUREMENT OF CONTRACT BY OFFICER OR MEMBER OF CONGRESS 


“whbever, being a Member of or Delegate to Congress, or a Resident Com- 
missiored either before or after he has qualified, or being an officer, employee, 
or agent®@f the United States, directly or indirectly takes, receives, or agrees 
to receive, any money or thing of value, for giving, procuring, or aiding to pro- 
cure to or for any person, any contract from the United States or from any officer, 
department, or agency thereof ; or 

“Whoever, directly or indirectly, offers, gives, or agrees to give any money or 
thing of value for procuring or aiding to procure, any such contract— 

“Shall be fined not more than $10,000 or imprisoned not more than two years, 
or both; and be disqualified from holding any office of honor, profit, or trust 
under the United States. 

“The President may declare void any such contract or agreement (June 25, 
1948, ch. 645, par. 1, 62 Stat. 694) (18 U.S. C. 216).” 


“COMPENSATION TO MEMBERS OF CONGRESS, OFFICERS AND OTHERS IN MATTERS 
AFFECTING THE GOVERN MENT 


“Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 
sioner, either before or after he has qualified, or the head of a department, or 
other officer or employee of the United States or any department or agency 
thereof, directly or indirectly receives or agrees to receive, any compensation 
for any services rendered or to be rendered, either by himself or another, in 
relation to any proceeding, contract, claim, controversy, charge, accusation, ar- 
rest, or other matter in which the United States is a party or directly or indi- 
rectly interested, before any department, agency, court martial, officer, or any 
civil, military, or naval commission, shall be fined not more than $10,000 or im- 
prisoned not more than 2 years, or both; and shall be incapable of holding any 
office of honor, trust, or profit under the United States. 

“Retired officers of the Armed Forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of 
this section. Nothing herein shall be construed to allow any retired officer to 
represent any person in the sale of anything to the Government through the 
department in whose service he holds a retired status. 

“This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by Act of Congress. (June 25, 1948, ch. 645, par. 1, 62 Stat. 697; May 24, 1949, 
ch. 139, par. 6, 63 Stat. 90.) (18 U.S. C. 281)” 


“OFFICERS OR EMPLOYEES INTERESTED IN CLAIMS AGAINST THE GOVERN MENT 


“Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an 
agent or attorney for prosecuting any claim against the United States, or aids 
or assists in the prosecution or support of any such claim otherwise than in the 
proper discharge of his official duties, or receives any gratuity, or any share of 
or interest in any such claim in consideration of assistance in the prosecution of 
such claim, shall be fined not more than $10,000 or imprisoned not more than one 
year, or both. 

“Retired officers of the Armed Forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of 
this section. Nothing herein shall be construed to allow any such retired officer 
within two years next after his retirement to act as agent or attorney for 
prosecuting or assisting in the prosecution of any claim against the United States 
involving the department in whose service he holds a retired status, or to allow 
any such retired officer to act as agent or attorney for prosecuting or assisting 
in the prosecution of any claim against the United States involving any subject 


matter with which he was directly connected while he was in an active-duty 
status. 
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“This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by enactment of Congress. (June 25, 1948, ch. 645, par. 1, 62 Stat. 697; June 28, 
1949, ch. 268, par. 2 (b), 63 Stat. 280.) (18 U.S. C. 283)” 


“DISQUALIFICATIONS OF FORMER OFFICERS AND EMPLOYEES IN MATTERS CONNECTED 
WITH FORMER DUTIES 


“Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, within two years after 
the time when such employment or service has ceased, prosecutes or acts as 
counsel, attorney, or agent for prosecuting, any claims against the United States 
involving any subject matter directly connected with which such person was so 
employed or performed duty, shall be fined not more than $10,000 or imprisoned 
not more than one year, or both. (June 25, 1948, ch. 645, par. 1, 62 Stat. 698; 
May 24, 1949, ch. 139, par. 7, 63 Stat. 90.) (18 U.S. C. 284)” 


“INTERESTED PERSONS ACTING AS GOVERNMENT AGENTS 


“Whoever, being an officer, agent or member of, or directly or indirectly 
interested in the pecuniary profits or contracts of any corporation, joint-stock 
company, or association, or of any firm or partnership, or other business 
entity, is employed or acts as an officer or agent of the United States for the 
transaction of business with such business entity, shall be fined not more than 
$2,000 or imprisoned not more than 2 years, or both. (June 25, 1948, ch. 645, 
par. 1, 62 Stat. 703). (18 U.S.C, 484)” 


“SALARY OF GOVERNMENT OFFICIALS AND EMPLOYEES PAYABLE ONLY BY UNITED 
STATES 


“Whoever, being a Government official or employee, receives any salary 
in connection with his services as such an official or employee from any 
source other than the Government of the United States, except as may be 
contributed out of the treasury of any State, county, or municipality; or 

“Whoever, whether a person, association, or corporation, makes any con- 
tribution to, or in any way supplements the salary of, any Government official 
or employee for the services performed by him for the Government of the 
United States— 

“Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. (June 25, 1948, ch. 645, par. 1, 62 Stat. 798). (18 U. 8. C. 1914)” 


“EX-OFFICERS OR EMPLOYEES NOT TO PROSECUTE CLAIMS IN DEPARTMENTS 


“It shall not be lawful for any person appointed as an officer, clerk, or 
employee in any of the departments, to act as counsel, attorney, or agent for 
prosecuting any claim against the United States which was pending in either 
of said departments while he was such officer, clerk, or employee, nor in any 
manner, nor by any means, to aid in the prosecution of any such claim, within 
two years next after he shall have ceased to be such officer, clerk, or employee. 
(R. §S,, par. 190.) (5 U.S.C. 99)” 

Even a cursory reading of the above laws indicates that they are vague, 
overlapping, and, to say the least, difficult of exact interpretation. In addition 
to the obvious difficulty in interpretation based on the language used, the 
facts in each individual case are of controlling importance, and, at times, 
apparently inconsequential facts must be considered before specific legal advice 
can be given. 

The Senate Armed Services Committee, in an effort to remove even an ap- 
pearance of a conflict of interest, requires Presidential appointees to divest 
themselves of even minor holdings in companies doing business with the De- 
partment of Defense in fields allied to that in which the appointee is to serve. 

The President, in a letter to the Civil Service Commission, dated April 22, 
1937, touched upon one facet of this problem when he set forth the rules with 
respect to purchase or sale of corporate stocks, bonds, or commodities for specu- 
lative purposes. The pertinent part of this letter is as follows: 

“T believe it to be a sound policy of the Government that no officer or em- 
ployee shall participate directly or indirectly in any transaction concerning the 
purchase or sale of corporate stocks or bonds or of commodities for speculative 
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purposes, as distinguished from bona fide investment purposes. Engagement in 
such speculative activities by any officer or employee, whether under the com- 
petitive civil service or not, should be among the matters considered by the 
heads of departments and establishments and by the Commission in passing 
upon questions concerning his qualifications for retention or advancement.” 

Secretary of Defense Wilson, on January 28, 1953, issued a memorandum, 
Conduct of Personnel Assigned to Procurement and Related Activities. Al- 
though this memorandum is addressed to procurement and related activities, it 
is equally applicable to conduct in other fields. 

It is difficult to overemphasize the importance of compliance with the conflict 
of interest laws and regulations. Some of the laws are penal in nature and 
thereby have a direct impact upon the official involved. They also have an 
obvious relationship to the operation of the Department of Defense and to the 
Secretary thereof. In addition, some of the laws affect an appointee’s associa- 
tions both before and after his Government service. 

Seldom in the field of legal interpretation is the factual situation so impor- 
tant in determining whether there is or is not a violation of the law. In view 
of this, it is imperative that all prospective appointees seek specific legal advice 
on the situation facing them before agreeing to enter upon the duties of a 
specific office. The Office of the General Counsel is available to discuss this 
matter with each such person and his private attorney if desired. 


The Cuatrman. I want to express at this point our appreciation 
for the cooperation you have shown throughout these matters, and 
also the earnest cooperation of your colleagues who are seated with 
you. 

I want also to state that the Department of Defense has cooperated 
very completely with this committee throughout these proceedings. 
We are very grateful. 

Mr, NreperLeHner. Thank you very much, Mr. Chairman. 

Mr. McCuttocn. Mr. Chairman, I would like to make this one fur- 
ther statement. 

I think it is the duty of the Congress and the duty of the executive 
department of the Government to make as ¢ lear as possible the condi- 
tions under which these people are asked to give of their time and of 
their ability. I think that we want to be particularly careful that we 
do not scare away from this necessary and important service, laymen 
who are not learned in the intricacies and the uncertainties of some 
of the law that is passed by the Congress and the regulations pur- 
suant thereto. I think we have pointed up here this morning the 
fact that able lawyers are not in agreement upon what actually may 
constitute a conflict of interest, and are not in agreement when a 
citizen may be doing something that is prohibited by the law. I think 
here is a field which we ought to enter for definite action. 

The Cuatrman. I thoroughly agree with the gentleman from 
Ohio, and I want to say that the Congress itself is not without blame 
in this matter, because the complexities of these statutes indicate a 
veritable mishmash; it is very difficult for the layman in particular 
to understand what these conflict-of-interest statutes really mean. 

I might say that we have already started out with this staff report 
on conflict of interest which will lead to what I hope will be a very 
mature study of these conflict-of-interest statutes. I am going to 
present at the next executive session of our committee, a proposal that 
we go into that very situation that you have related to. 

Mr. Maerz. Mr. Niederlehner, is it a fact that Mr. Dechert, the 
General Counsel of Defense, supplied to Mr. Debutts, assistant vice 
president of A. T. & T., in January of this year, a copy of each 
and every document supplied to this committee by the Defense 
Department ? 
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Mr. NreperLeHNER. That is correct. I want to make this reserva- 
tion: That as I recall the request, it was not based upon information 
which was being provided by the Department of Defense to the com- 
mittee specifically in the sense of informing them of the work which 
the committee was doing, but rather it was based upon a request 
for information relating to the request by the Department of Defense 
to the Department of Justice certain papers which had passed be- 
tween Defense and Justice relating to the antitrust suit against A. T. 
& T., and that incidentally it was understood that the committee 
was interested in these. But since the company was at that time 
appearing before the committee, it seemed reasonable that they be 
informed as to the action which we had taken. 

Mr. Maerz. We will come to that in just a moment. 

Mr. NrepeRLEHNER. I am not talking about the action relating to 
the committee, but the action relating to the Department of Justice, 
the specific letter which went from the Defense to Justice at the re- 
quest of A. T. & T. TIT have a letter also from Mr. Dechert on this 
subject. 

Mr. Maretz. Could you hold that for just a few moments? And 
included among the documents made available to Mr. Debutts, I take 
it, were a number of interoffice memoranda from the Department of 
Defense; is that correct ? 

Mr. Nrepertenner. That is correct. 

Mr. Maerz. Mr. Chairman, at this point I would offer in evidence 
a list of the documents made availebba to this committee by the 
Department of Defense. I would add that a copy of each of these 
documents was also made available to Mr. Debutts. 

The CuatrmMan. Accepted. 

(The listing referred to is as follows :) 

This file contains copies of certain documents held by the Department of 
Defense pertaining to the case of United States v. Western Electric Company and 
American Telephone & Telegraph Company (Civil Action No. 17-49, D. N. J.) 
as requested by letter, Committee on the Judiciary, House of Representatives, 
dated October 28, 1957. 

40 Inclosures : 


1—Memo to Sec of Army frm Sec Def Oct 27, 50 w/incl 
2—Memo to Felix E. Larkin, GC frm OSD Mil Traf Sve, 1 Nov 50 
3—Memo to Felix E. Larkin, GC frm Munitions Board, 4 Nov 50 
4—-Memo to Felix E. Larkin, GC from Research & Development Board, 10 
Nov 50 
5—Memo to Sec Def Attn: Felix Larkin, GC frm Dept of Air Force, 17 Nov 50 
w/cpy ltr to Atty Gen McGrath, 17 Nov 50 
6—Ltr to Atty Gen McGrath frm Dept Navy 23 Nov 50 
7—Memo to Mr. Goodrich frm OSD fwd memo for Sec Def, Attn OGC frm 
OJAG, Dept of Army, 14 Nov 50 and ltr to Atty Gen frm Sec of Army 
7 Nov 50 
8—Memo to GC of Mil Depts frm OASD (Legal & Legislative Affairs) 5 
Mar 52 
9—Memo to Mr Coolidge frm G. V. Underwood, Jr. Col., Arty. Exec. O 6 Mar 
52 fwd memo for the Sec frm Asst. Sec. of Def. 29 Feb 52 
10—Memo for See Def frm Charles A. Collidge 13 March 52 
11—Ltr to Atty Gen frm Sec Def 20 Mar 52 
12—Ltr to Sec Def frm Asst Atty Gen 27 Mar 52 
13—Ltr to Atty Gen Attn Hon H. C. Morison frm Dept GC 29 Mar 52 
14—-Memo for Sec Pace frm Asst Sec Def (L&L Affairs) 10 Apr 52 
15—Memo for Sec Kimball frm Asst Sec Def (L&L Affairs) 10 Apr 52 
16—Memo for Sec Finletter frm Asst Sec Def (L&L Affairs) 10 Apr 52 
17—Memo for Mr. Foster frm GC, OSD 21 Apr 52 
18—Ltr to Sec Def frm Acting Atty Gen 30 Apr 52 
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19—Ltr to Atty Gen frm Sec Def 26 May 52 

a to Hon Gordon Dean, Chm. Atomic Energy Commission frm OSD 28 
May 52 

21—Ltr to M. J. Kelly, Pres. Bell Tel Lab, N. Y. frm Deputy GC, OSD 4 Jun 52 

22—Ltr to Dep GC, OSD frm Asst Atty Gen 25 Jun 52 

23—Ltr to Atty Gen frm Sec Def 7 Jul 52 

24—-Ltr to M. J. Kelly, Pres Bell Tel Lab, N. Y. frm Dep GC, OSD 10 Jul 52 

25—Ltr to Sec Def frm Atty Gen 16 Jul 52 

26—Memo for Mr. Foster frm CAR, OSD 16 Jul 52 

27—Memo for the Record by Dep Sec Def 16 Jul 52 

28—Memo to Mr Coolidge attaching memo for Mr. Foster 21 Jul 52 

29—Memo for the Sec from Charles -A. Coolidge, Asst See Def 25 Jul 52 

a to | J. Kelly, Pres Bell Tel Lab, New York frm Charles A. Coolidge 23 

Jee 5: 

31—Memo on Western Electric Antitrust case by Robert A. Lovett 23 Dec 52 

32—Memo req attached letter to Atty Gen be hand-carried 10 Jul 53 (Done- 
Payne) 

33—Memo for Col Randall frm GC, OSD attaching a summary of antitrust case 
against AT&T Co. 12 Feb 53 

34—Ltr to Asst Atty Gen frm GC, OSD 6 Dec 54 

35—Ltr to Lt. Col George F. Westerman, DoD frm Asst Atty Gen, Antitrust 
Div. 28 Feb 56 

36—Memo for the file by Richard W. Pogue, 1st Lt. JAGC, Patents Div 7 Mar 56 

37—Memo for the file by Richard W. Pogue, ist Lt, JAGC, Patents Div 1 Mar 56 

38—Ltr to Lt. Col. George F. Westerman, DoD frm Asst Atty Gen Antitrust 
Div Dept Justice 16 Mar 56 


39—Memo for the file by Richard W. Pogue, 1st Lt. JAGC, Pat Div 25 Apr 56 
40—Ltr to Lt. Col George F. Westerman, Chief Pat Div, JAG Dept Army frm 


Assistant Atty Gen Civil Div 3 Aug 56 


Mr. Marrrvz. Did the Office of the General Counsel of the Depart- 
ment of Defense ask Mr. Debutts to make written request for these 
documents ? 

Mr. NIepERLEHNER. No, sir, it did not. 

Mr. Maerz. Was a letter of transmittal enclosing these documents 
sent to Mr. Debutts by the General Counsel of the Office of 

The Cuairman. Identify Mr. Debutts again. 

Mr. Materz. Assistant Vice President of A. T. & T. and in January 
1958, in charge of the Washington office of A. T. & T. 

Mr. NIEDERLEHNER. There was neither a request from Mr. Debutts 
in writing nor was there a letter of transmittal from the Department 
of Defense to Mr. Debutts with re to these documents. 

Mr. Materz. At this point, Mr. Chairman, I would offer in evidence 
a letter dated October 28, 1957, which you sent to the Secretary of 
Defense requesting documents relating to the A. T. & T. case falling 
in certain categories; a letter to you from Colonel Bounds, Office of 
Legislative Liaison, Office of Secretary of Defense advising that your 
letter has been referred to the appropriate officials within the Depart- 
ment; and a letter dated December 23, 1957, from Mr. Robert Dechert, 
General Counsel of the Department of Defense to you enclosing copies 
of certain documents requested by members of the subcommittee staff. 

The CuHatrman. Accepted for the record. 

(The letters referred to are as follows:) 





OcTOBER 28, 1957. 
Hon. NEIL McELRoy, 
Secretary Department of Defense, 
Washington, D. C. 

Dear MR, Secretary: The House Judiciary Antitrust Subcommittee is pres- 
ently making a study of the antitrust consent decree program of the Department 
of Justice. Included in this study is the decree entered on January 24, 1956, in 
the case of United States v. Western Electric Company and American Telephone 
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é Telegraph Company (Civil Action No. 17-49, D. N. J.). Suit in this case was 
filed by the Attorney General on January 14, 1949. 

To assist the subcommittee in its study, it would be greatly appreciated if 
you would make available to it the following files of the Defense Department 
and its constituent departments and agencies, including the Department of the 
Army, the Department of the Navy, and the Department of the Air Force (here- 
inafter referred to as the “above Government agencies”), from January 1, 1949, 
to the present date, which relate to this case: 

1. All correspondence, memorandums, records of meetings and other docu- 
ments between officials of any of the above Government agencies and officers 
or representatives of the American Telephone & Telegraph Co., Western Elec- 
tric Co., Bell Laboratories, or companies affiliated therewith ; 

2. All correspondence, memorandums, records of meetings and other docu- 
ments between officials of the above Government agencies ; 

3. All correspondence, memorandums, records of meetings and other docu- 
ments between officials of the above Government agencies and officials of 
the Department of Justice ; 

4. All correspondence, memorandums, records of meetings and other docu- 
ments between officials of the above Government agencies and officials of 
other governmental agencies, including, but not limited to, the Office of De- 
fense Mobilization, the Department of Commerce, and the Federal Com- 
munications Commission. 

It will be appreciated if these materials would be made available on or before 
November 15, 1957. For your convenience, members of the Antitrust Subcom- 
mittee staff would be pleased to examine and designate the documents in your 
files which are of interest to the subcommittee. 

Sincerely yours, 

EMANUEL CELLER, Chairman, 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D. C., November 1, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House of 
Representatives. 

Deak Mr. CHAIRMAN: Secretary McElroy has requested that I acknowledge 
your letter dated October 28, 1957, requesting certain Department of Defense 
files, memorandums, and other information pertaining to the case of United 
States v. Western Electric Company and American Telephone and Telegraph 
Company (Civil Action No. 17-49, D. N. J.). 

Your letter has been referred to the appropriate officials within the Depart- 
ment, with a request that the matter be handled directly with you. 

Sincerely yours, 
FRED H. Bounps, 
Colonel, USAF, 
Acting Director, Office of Legislative Liaison. 


DECEMBER 23, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


DEAR Mr. CHAIRMAN: This is in further reply to your letters of October 28, 
1957, and December 10, 1957, requesting copies of certain documents held by 
this Department pertaining to the antitrust suit of UV. 8S. v. Western Electric 
Company and American Telephone and Telegraph Company (Civil Action No. 
17-49, D. N. J.) filed by the Attorney General of the United States on January 
14, 1949. 

There are attached copies of the documents requested by Mr. Maletz, of your 
staff, when he looked at the files December 9, 1957. 

Certain documents that he requested are classified. Mr. Maletz stated that 
the committee would like to have as many documents declassified as possible. 
We are attempting to accomplish this; and as soon as the security review is 
accomplished, we will forward the remainder of the files. 

We have not received from the military departments the roster of names re- 
quested in your letter of December 10, 1957. However, we are inclosing a roster 
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of names from the Office of the Secretary of Defense. As soon as the military de- 
partments compile the necessary information, we will forward it to you. 
If we can be of any further assistance, please feel free to call upon us. 
Yours sincerely, 


RosBertT DECHERT. 


Mr. Materz. What was the reason, Mr. Niederlehner, for the in- 
formality in making available these documents to Mr. Debutts? 

Mr. NrepeRLEHNER. Would you like me to read at this point Mr. 
Dechert’s letter ? 

Mr. Maerz. Yes, sir. 

Mr. NrepeRLEHNER. This, Mr. Chairman, is a letter from Mr. 
Dechert, the General Counsel, who is presently out of the country, 
which was prepared at Mr. Maletz’ request, specifically dealing with 
the circumstances relating to the transmission of these documents to 
the company. 

The aan That letter was sent to Mr. Maletz, you say? 

Mr. NIEDERLEHNER. No; prepared at the request of Mr. Maletz be- 
cause Mr. Dechert was leaving before the hearing. It is on the letter- 
head of the General Counsel of the Department of Defense addressed 
to the chairman of the committee : 


Deak Mr. CHAIRMAN: I am sorry that my absence from the country will 
make it impossible for me to appear in person at the hearing which you have 
arranged for Wednesday, April 16. Mr. Maletz, of your staff, said in our tele- 
phone conversation April 10 that you would like me to write to you. 

One day about the 1st of December 1957, I learned that a representative of 
your committee had requested copies of the papers in the files of the Depart- 
ment of Defense about the request for postponement during the Korean war of 
the antitrust suit against American Telephone & Telegraph Co. This file 
included a nine-page legal memorandum rendered to an officer of the company 
by its counsel, Root, Ballantine, Harlan, Bushby & Palmer. Realizing that 
this was a communication of a privileged nature between lawyer and client, I 
felt that it should not be turned over without contact with the author. I, 
therefore, on December 2, 1957, called a senior parner of that firm, Willkie 
Bushby. He said that he personally had not dealt with this matter and that 
he would call me on the telephone the next day after speaking to one of his 
partners who was familiar with it. 

On the next day, December 3, 1957, he telephoned me to say that it had been 
discovered that as a result of a subpena this very paper had been furnished to 
your committee by his client in the summer of 1956 along with a number of 
other documents. We then immediately complied with the request from your 
committee and furnished all the papers requested. 

A few weeks later, I received word that a representative of the American 
Telephone & Telegraph Co. in its Washington office had requested that it also 
be furnished copies of the papers which had been furnished to you. I said 
that I thought we should comply with this request, especially since practically 
the entire group of papers had been originally received from American Tele- 
phone & Telegraph Co. 

Mr. Maletz asked that I answer three additional questions, as follows: 

(1) I did not demand a formal letter from the American Telephone & Tele- 
graph Co. in connection with giving them the same papers from our files which 
we had already given to your committee. 

(2) I did not ask for a formal receipt. As indicated, most of these were 
papers that had originated in the American Telephone & Telegraph Co. itself 
and we had a record of exactly what had been furnished (both the original set 
to your committee and the subsequent set requested by the American Telephone 
& Telegraph Co.). 

(3) I did not write a formal letter of transmittal. However, we retained a 
record of just what had been given, both the original set to your committee 
and the duplicate set to the American Telephone & Telegraph Co. 

So far as I know, it cannot be said that there is any policy relating to an 
unusual situation like this. It seemed to me that the aim of developing all 











2386 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


the facts would be served by complying with the request to give the company 
involved a duplicate set of the papers. We had no indication that your 
committee in any way desired us to refrain from telling anyone that we had 
turned over to you these American Telephone & Telegraph Co. papers and, 
indeed, I supposed that your committee staff had secured them for the very 
purpose of reviewing them with the American Telephone & Telegraph Co. 
Very sincerely, 
Rosert DECHERT, 
General Counsel. 


The Cuatrman. I think it would be well to put that letter in the 
record. You have no objection to that? 

Mr. NrepeRLEHNER. That is fine. Yes, sir. 

(The letter referred to is as follows :) 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., April 11, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives. 


DEAR MR. CHAIRMAN: I am sorry that my absence from the country will 
make it impossible for me to appear in person at the hearing which you have 
arranged for Wednesday, April 16. Mr. Maletz, of your staff, said in our 
telephone conversation April 10 that you would like me to write to you. 

One day about the Ist of December 1957, I learned that a representative of 
your committee had requested copies of the papers in the files of the Depart- 
ment of Defense about the request for postponement during the Korean war 
of the antitrust suit against American Telephone & Telegraph Co. This file 
included a nine-page legal memorandum rendered to an officer of the com- 
pany by its counsel, Root, Ballantine, Harlan, Bushby & Palmer. Realizing 
that this was a communication of a privileged nature between lawyer and 
client. I felt that it should not be turned over without contact with the author. 
I, therefore, on December 2, 1957, called a senior partner of that firm, Willkie 
Bushby. He said that he personally had not dealt with this matter and that 
he would call me on the telephone the next day after speaking to one of his 
partners who was familiar with it. 

On the next day, December 3, 1957, he telephoned me to say that it had been 
discovered that as a result of a subpena this very paper had been furnished to 
your committee by his client in the summer of 1956 along with a number of 
other documents. We then immediately complied with the request from your 
committee and furnished all the papers requested. 

A few weeks later, I received word that a representative of the American 
Telephone & Telegraph Co. in its Washington office had requested that it also be 
furnished copies of the papers which had been furnished to you. I said that 
I thought we should comply with this request, especially since practically the 
entire group of papers had been originally received from American Telephone & 
Telegraph Co. 

Mr. Maletz asked that I answer three additional questions ,as follows: 

(1) I did not demand a formal letter from the American Telephone & Tele- 
graph Co. in connection with giving them the same papers from our files which 
we had already given to your committee. 

(2) I did not ask for a formal receipt. As indicated, most of these were papers 
that had originated in the American Telephone & Telegraph Co. itself and we 
had a record of exactly what had been furnished (both the original set to your 
committee and the subsequent set requested by the American Telephone & Tele- 
graph Co.). 

(3) I did not write a formal letter of transmittal. However, we retained a 
record of just what had been given, both the original set to your committee and 
the duplicate set to the American Telephone & Telegraph Co. 

So far as I know, it cannot be said that there is any policy relating to an 
unusual situation like this. It seemed to me that the aim of developing all 
the facts would be served by complying with the request to give the company in- 
volved a duplicate set of the papers. We had no indication that your committee 
in any was desired us to refrain from telling anyone that we had turned over to 
you these American Telephone & Telegraph Co. papers and, indeed, I supposed 
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that your committee staff had secured them for the very purpose of reviewing 
them with the American Telephone & Telegraph Co. 
Very sincerely, 
Rosert DecHert, General Counsel. 

Mr. Materz. Mr. Chairman, I would point out that the subcom- 
mittee did not serve a subpena on A. T. & T., but rather that you sent 
a letter to the president of A, T. & T. and the president of Western 
Electric, requesting certain files from those companies, which actually 
were made available on a voluntary basis. 

Mr. Niederlehner, included among the documents supplied to A, T. 
& T, were a number of interoffice Department of Defense memoran- 
dums, is that not correct ? 

Mr. NiepeRLEHNER. That is correct, yes. 

Mr. Maurez. Those interoffice memorandums did not originate with 
A. T. & T., did they ? 

Mr. NIeEDERLEHNER. They did not, no, sir. 

Mr. Maerz. And included among the documents supplied to 
A. T. & T. was correspondence passing between the Secretary of De- 
fense and the Attorney General, is that right ? 

Mr. NIeDERLEHNER. That is correct. 

Mr. Matetz. Those documents did not originate with A. T. & T., 
did they ? 

Mr. NreperLteEHNER. That is correct, they did not. . 

Mr. Maerz. Were these documents made available to Mr. Debutts 
in January 1958? 

Mr. NIeDERLEHNER. So far as we can determine, Mr. Maletz, this 
occurred on the week of February the 10th. 

Mr. Materz. Specifically on what date did Mr. Debutts request 
these documents ? 

Mr. NIepERLEHNER. I cannot reconstruct that from the records 
which I have here. I am afraid I will have to submit it. 

(The information referred to appears at p. 2397.) 

The CHarrmMan. Let me ask you this question, Mr. Niederlehner. 
Do you as Deputy General Counsel of the Department of Defense, 
feel that a private entity like the American Telephone & Telegraph 
should be placed upon a parity with a congressional committee as 
far as giving letters and documents and data out of your file? 

Mr. NrepERLEHNER. No, I think that certainly is not the case. 

The CHarrmMan. I beg your pardon? 

Mr. NreperLEHNER. That certainly is not the case. The emphasis 
is entirely the other way around. I would say that there is scarcely 
an instance in which material, whether classified or not, would be re- 
fused to a congressional committee, but there are many reasons why 
private individuals would not be given access to file material. 

The CxHairman. Do you know why an exception was made in this 
case ¢ 

Mr. Nriepervexner. [| think that the requests started with the iegal 
opinion, which seemed peculiarly a matter of privilege between the 
company and its lawyer. 

The materia] generally related to a request by A. T. & T. for de- 
ferment of the antitrust suit, which resulted in a letter to the Attorney 
General, and since the company was so peculiarly interested in the 
activity of the Department of Defense with respect to it, there seemed 
to be no objection of giving them the material. 
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Mr. Maerz. Mr. Neiderlehner, the interoffice documents that were 
made available to A. T. & T. dealt not only with deferment, they 
dealt with later possible disposition of the case, isn’t that correct? 

Mr. NrieperLEHNeR. I would only hesitate to answer that on the 
basis that the documents themselves would be more accurate than my 
memory. 

Mr. Maerz. For example, Mr. Neiderlehner, is it not correct that 
made available to A. T. & T. was the letter of July 1953, from Secre- 
tary Wilson to Attorney General Brownell in respect to this case? 

Mr. NreperteHner. That is correct; yes. 

Mr. Maerz. Is it not also a fact that postdecree, interoffice docu- 
ments in the nossession of the Defense Department were made avail- 
able by the Defense Department to A. T. & T.? 

Mr. NreperteHNer. Yes. The documents with respect to the patent 
licensing. 

Mr. Maerz. I think you testified that these documents were made 
available to A. T. & T. on or about February 10, 1958, is that right ? 

Mr. NrepeRLEHNER. That is about correct, yes. 

That is subject to an actual check. My recollection is that this 
was around the 10th of February, but I have already agreed to give 
you the exact times on that. 

Mr. Materz. Did it come to your attention that this was about 1 
month before the chairman of this subcommittee even announced 
hearings on the A. T. & T. consent decree ? 

Mr. Nieper“teHNer. Mr. Berry calls my attention to the request 
from the chairman which was dated in October, as I recall. 

Mr. Maerz. Is there anything in the chairman’s request of October 
1957, which would indicate directly or indirectly that the subcom- 
mittee would hold public hearings? 

Mr. NrepertEHNER. No. This refers to a study of the decree. 

Mr. Materz. Therefore, as of February 1958, did anybody in the 
Defense Department know that this subcommittee would hold public 
hearings in respect of the A. T. & T. decree? 

Mr. NreperteHNer. No, [ think not. 

Mr. Materz. Mr. Chairman, at this point I would offer for the 
record a statement by you dated March 3, 1958, announcing hearings 
on the A. T. & T. decree. 

The CHamman. Accepted. 

(The statement referred to is as follows:) 


{For release Monday, March 3, 1958, a. m.] 
CELLER ANNOUNCES HEARINGS ON A. T. & T. CONSENT DECREE 


Representative Emanuel Celler (Democrat of New York), chairman of the 
House Committee on the Judiciary and of its Antitrust Subcommittee, an- 
nounced today that the Antitrust Subcommittee will hold hearings beginning on 
March 25, 1958, on the antitrust consent decree entered into on January 24, 1956, 
between the Department of Justice and the American Telephone & Telegraph 
Co. and its subsidiary, the Western Electric Co. These hearings are a con- 
tinuation of the subcommittee’s investigation into the consent decree program 
of the Department of Justice. 

In its complaint filed on January 14, 1949, the Department of Justice alleged 
that A. T. & T. and Western Electric had conspired to monopolize the manu- 
facture, distribution, and sale of telephones, telephone apparatus, equipment, 
materials, and supplies. Western Electric, the manufacturing subsidiary, the 
Government alleged, manufactured and sold more than 90 percent of all tele- 
phone, telephone apparatus, and equipment sold in the United States. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 2389 


The defendants made a general denial of the complaint’s allegations. 

At the time the complaint was filed, the Government stated that the principal 
purpose for instituting the action was to separate Western Electric from 
A. T. & T. in order to restore competition in the manufacture and sale of tele- 
phone equipment. 

The decree allows the Western Electric-A. T. & T. relationship to continue 
virtually undisturbed. It permits Western Electric to continue to be the sole 
supplier for the Bell operating companies and, thus to be in a position to supply 
more than 90 percent of all telephone, telephone apparatus, and equipment sold 
in the United States. 

In lieu of restoring competition in the manufacture and sale of telephone 
equipment in the manner sought by the complaint, the primary relief obtained 
by the decree requires the defendants to license all existing patents on a 
royalty-free basis and all future patents at reasonable royalty rates but only on 
condition that the applicant grants back to the defendants at reasonable royal- 
ties such patents covering equipment useful in furnishing common carrier com- 
munications services as the defendants may request. 

Among other things, Western Electric and its subsidiaries are confined by the 
decree to the manufacture of equipment of a type sold to the operating com- 
panies of the Bell System, except for business with the United States Govern- 
ment. This means that Western Electric may continue to engage in the manu- 
facture and sale to anyone of equipment provided it is of the same general 
construction and performs the same general functions as an item it sells to the 
Bell companies. It also means that Western Electric must, within a period of 
3 years, sell its interest in 3 noncommunications businesses whose total gross 
revenues approximate $20 million a year. 

In the course of the hearings the subcommittee will examine into the proce- 
dures of, and the manner in which the Department of Justice negotiated the 
decree. The subcommittee will also seek to determine the effects of the decree, 
including its impact upon the defendants’ operations. 

The subcommittee will receive testimony from officials of A. T. & T. and 
Western Electric, representatives of the Department of Justice and other gov- 
ernmental agencies, and others. 


Mr. Maerz. Therefore, at the time these documents were made 
available to Mr. Debutts, the Department of Defense did not know 
whether or not this committee would hold public hearings; isn’t 
that right ? 

Mr. NrepertenNer. That is correct. 

Mr. Materz. As of February 1958, so far as the Department of 
Defense knew, this committee was conducting an investigation of 
various matters concerning the A. T. & T. consent; isn’t that right ? 

Mr. Nreper_teHNer. | think that is fair enough. The word used 
in the letter was “study.” 

Mr. Maerz. Let me ask you this: Suppose the Department of 
Defense should make available to a grand jury certain Defense De- 
partment interoffice memorandums. Would it also make available to 
one of the parties involved in that grand jury investigation copies of 
the Department of Defense interoffice memorandums? 

Mr. NieperRLeHNER. Not in a grand jury but certainly in a regular 
legal proceeding. The material would be subject to discovery. 

The Cuarrman. Would you limit it to litigants on a parity, one 
with the other ¢ 

Mr. NiepeRLeHNeER. I was thinking in terms of a criminal pro- 
ceeding, for example, where one of the parties might be the state, 
but I think that discovery would be available either in a civil or 
criminal proceeding under modern practice. 

Mr. Maerz. That was not the case here, was it? 

Mr. NrepERLEHNER. No. This was a congressional committee study. 








2390 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Mr. Matetz. So there is quite a bit of difference, isn’t there, between 
turning over Defense Department interoffice memorandums to a party 
in a lawsuit and turning over to a company documents which had 
previously been turned over by the Defense Department to a con- 
gressional committee ? 

Mr. NIeEDERLEHNER. It is rather difficult for me to answer that. I 
would say certainly that if turning over the documents interfered 
in any way with the conduct of the committee’s study, then it should 
not have been done. Under the circumstances, however, certainly 
there was a study of the decree which was bound to involve the ques- 
tion of the Department of Defense participation in the requests for 
deferral, and these seemed to be matters of interest to the company as 
well as to the committee. 

Mr. Maerz. How did you know as of February 1958 that turning 
over your interoffice memorandums to A, T. & T. might not hamper this 
subcommittee in connection with its investigation or study ? 

Mr. NrepERLEHNER. We had no way of knowing. 

Mr. Maerz. Did you check with the chairman of this subcommittee 
before you made the documents available to Mr. Debutts of A, T. & T.? 

Mr. NrepERLEHNER. No, we did not. 

Mr. Maerz. Suppose the Department of Defense makes available 
to an investigative agency of the Federal Government certain inter- 
office memoranda pertaining to a particular company. Would the 
Department of Defense also make available to that company a copy 
of every document made available to the investigative agency / 

Mr. NrepeRLeEHNER. In a criminal proceeding 

Mr. Marerz. We are not talking about a criminal proceeding. We 
are talking about an investigation. 

Mr. NieperLeHNner. An FBI investigation / 

Mr. Materz. Or investigation by any agency of the Federal Gov- 
ernment. 

Mr. NrepERLEHNER. Certainly we would in any case where the FBI, 
for example, or the Department of Justice, undertook an investiga- 
tion which might lead to either litigation or criminal prosecution, we 
would take no steps without the approval of the Department of 
Justice. 

Mr. Maerz. Did you seek the approval of this committee / 

The Cuarrman. He testified to that. 

Mr. Nrepertenner. That is correct. 

Mr. Maerz. Let me ask you this: Why didn’t you seek the ap- 
proval of this committee before making these documents available? 

Mr. NIeDERLEHNER. The documents appear to be matters of legiti- 
mate interest for the company, and I would say that I could see 
nothing in them which would hamper the committee in its study of 
this situation. 

Mr. Materz. Nobody in the Department of Defense bothered to 
check with the committee to determine whether that was the fact ? 

Mr. NiepeRLEHNER. That is correct. In retrospect, I think we 
should have checked. 

Mr. Materz. Mr. Niederlehner, how long have you been with the 
Defense Department ? 

Mr. NIepERLEHNER. Since 1948, 
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Mr. Maerz. Can you recall any instance in the 10 years you have 
been with the Defense Department, apart from the one here, where 
the Defense Department made available to a private company a copy 
of each internal Defense Department document which had been sup- 
plied previously to an investigative agency of the Federal Govern- 
ment ? 

Mr. NreperRLeHNeR. No, I cannot think of any instance. 

Mr. Matetz. This is the only instance that you can think of, is that 
right ? 

Mr. NreperLeHNER. That is correct. 

Mr. Materz. Are you familiar with Department of Defense Direc- 
tive — 5200.6, dated March 22, 19574 

Mr. NIEDERLEHNER. Yes, I am. 

Mr. Maerz. Does not this directive set forth the policy of the De- 
fense Department with respect to making available to the public in- 
formation as to the operations and activities of the Defense 
Department ? 

Mr. Nrepertenner. That is correct, yes. 

Mr. Materz. Is it not true that this directive specifically provides 
that the following information should not be given public circulation : 

Conversations or communications between members of the Department of 
Defense or between such members and representatives of other agencies of the 
executive branch, which are merely advisory or preliminary in nature and which 
do not represent any final official action and any documents or reproductions 
concerning such advice. 

Mr. Nrepertenner. That is correct. That is a section. 

Mr. Maerz. Yet the General Counsel of the Department of De- 
fense, did supply, did he not, to an A. T. & T. representative docu- 
ments consisting of communications between members of the Depart- 
ment of Defense and between members of the Department of Defense 
and other agencies of the executive branch which were merely pre- 
liminary in nature? 

Mr. NIEDERLEHNER. That is correct, but might I call attention to 
the fact that the directive relates to general circulation? Now cer- 
tainly dicuments of this sort would not be made the subject of, let’s 
say, a press release or subjected to a general inquiry by individuals 
on the outside. There is a distinction here, though, that the company 
did have a peculiar interest in these particular documents. 

The documents were produced as a result of a Department of Justice 
invitation for suggestions with respect to deferral of antitrust cases, 
which was followed by a request from A. T. & T. upon which the 
Department of Defense acted, and all of this related to a very clear 
position on the part of the Department of Defense that the suit should 
be deferred. I might call attention, for example, to Mr. Lovett’s 
memorandum, which was one of the internal documents which very 
clearly was written as a matter of record to explain his position to 
anyone who might follow him in office. He specifically was pointing 
out the conflict in Government policy which was involved, for ex- 
ample, and wrote the memorandum for the purpose of explaining the 
position which he took. 

Now throughout the memorandum which consist mostly of passing 
the papers back and forth within the office, there was a process of 
the Department making up its mind whether it would comply with 
the A. T. & T. request. 
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The Department finally did take a final official action in making a 
request to Justice, on which Justice acted, and some of these papers— 
for example, the fact that the Defense Department requested the de- 
ferment, I think might be considered such a final official action as 
would be available to the public, for example, even beyond the com- 
pany itself. 

It was the only situation in which the Department had requested 
a deferral, although there was a regular procedure both during World 
War IT and the Korean situation. 

It was a formal action by the Department of Defense in effect. 

Mr. Maerz. Mr. Chairman, at this point I would offer Department 
of Defense Directive dated March 22, 1957, No. 5200.6. 

The CyarrmMan. Accepted. 

(The directive referred to is as follows:) 

MARCH 22, 1957. 
NUMBER 5200.6. 
DEPARTMENT OF DEFENSE DIRECTIVE 


Subject: Policy Governing the Custody, Use and Preservation of Department of 
Defense Official Information Which Requires Protection in the Public Interest 
Ref: (a) Revised Statutes, Sec. 161 (5 U.S. C. 22) 

(b) Sec. 3 of the Act of June 11, 1946 (60 Stat. 238; 5 U.S. C. 1002) 

(ce) See. 1 of the Act of June 25, 1948 (62 Stat. 791; 18 U. S. C. 1905) 

(d) DOD Directive 5015.1 dated July 31, 1952, subject: “Release and 
Authentication of Copies of Official Records” 

(e) DOD Directive 5200.1, dated November 19, 1953, subject: “Safeguard- 
ing Official Information in the Interests of the Defense of the United 
States” 

(f) DOD Directive 5200.6, dated June 1, 1954, subject: “Policy Governing 
the Custody, Use and Preservation of Department of Defense Of- 
ficial Information Not Within the Purview of Executive Order No. 
10501” 

(g) DOD Directive 5200.7, dated July 15, 1954, subject: “Policy Govern- 
ing the Transmission for Safekeeping of Defense Information Clas- 
sified ‘Confidential—Modified Handling Authorized’ ” 

(h) DOD Directive 5145.2, dated March 22, 1957 subject: “Unauthorized 
Disclosure of Classified Defense Information” 

(i) DOD Directive 7230.3, dated February 14, 1956, subject: “Schedule 
of Fees and Charges for Copying, Certification, and Search of 
Records.” 

I, PURPOSE 


A. To assure the proper custody, preservation and use of official information 
which in the public interest should not be given general circulation. (The re- 
quirements for classification of official information in the interests of national 
defense, pursuant to Executive Order 10501 and the Atomic Energy Act, as 
amended, are set forth in reference (e) and other directives. This Directive 
does not deal with the protection which must be given to information because 
it is classified in the interests of national defense. ) 

B. To authorize the optional use of the term “For Official Use Only” within 
the Department of Defense for identifying and marking this type of official 
information. 

C. To avoid improper withholding of information by assuring that any with- 
holding is approved by authorities who are competent to determine whether or 
not release of the particular information would be against the public interest. 
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II, CANCELLATION 
Reference (f) is hereby cancelled. 
Ill. AUTHORITY 


Statutory authority for this directive includes : 

A. Reference (a) which permits the head of a department to issue regula- 
tions, not inconsistent with law, governing the custody, preservation and use of 
the records of his department. 

B. Reference (b) which provides generally that, except for (1) any function 
of the United States requiring secrecy in the public interest or (2) any matter 
relating solely to the internal management of an agency, matters of official 
record of an agency of the Government shall be made available to persons prop- 
erly and directly concerned except information “held confidential for good cause 
found.” 

©. Referrence (c) which provides penalties for any disclosure not authorized 
by law of information obtained by a Government department concerning the 
trade secrets or confidential statistical data of any person or corporation. 


IV. POLICY 


A. It is the fundamental policy of the Department of Defense to make the 
maximum information available to the public as to its operations and activities. 
This policy is subject to the necessary exception that the proper, efficient and 
effective operation of government requires that there shall not be made public 
certain types of information relating to such matters as pending litigation, 
maintenance of discipline, conduct of investigations, relations with foreign 
governments, and information which is merely preliminary or advisory within 
the Department. Certain other considerations, such as nonviolation of con- 
fidence as to the nature or source of information or the protection of individuals 
against unsubstantiated allegations, may require that other types of information 
also not be made public. 

B. Matters of official record, with the exception of information held confi- 
dential for good cause found, are made availabel to persons properly and directly 
concerned pursuant to regulations published in accordance with reference (b). 
For example, procedures for obtaining official records of the Office of the Secre- 
tary of Defense are set forth in reference (d). Fees are charged for services 
rendered to the public relating to copying, certification and search of records, 
as specified in reference (i). 

C. Subject to the provisions of Section VI hereof, information which under 
the above statements of policy should not be given general circulation includes 
without limitation the following: 

1. Records and information which pertain to individuals such as personnel 
records, medical records, and investigative reports, and proceedings per- 
taining to the conduct of, or manner of performance of, duties by military 
personnel and civilian employees, the release of which might unjustly 
discredit or injure innocent persons or disclose personnel information re- 
ceived in confidence. 

2. Information as to the identity of confidential informants and informa- 

tion furnished by them in confidence. 

3. Information received in confidence from private individuals, firms, or 
organizations in connection with bids, proposals, trade secrets, inventions 
and discoveries, and reports of a financial, technical or scientific nature. 

4. Information which is, or may reasonably be expected to be, connected 
with any pending or anticipated litigation before Federal and State courts 
or regulatory bodies. 

5. Advance information on proposed plans to procure, lease or otherwise 
acquire or dispose of materials, real estate, facilities, or functions, which 
would provide undue or discriminatory advantage to private or persenal 
interests. 

6. Preliminary documents relating to proposed plans or policy develop- 
ment when premature disclosure would adversely affect morale, efficiency 
or discipline. 
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7. Examination questions and answers to be used in training courses 
or in a determination of qualifications of candidates for employment, en- 
trance to duty and advancement or promotion. 

8. Conversations or communications between members of the Department 
of Defense, or between such members and representatives of other agencies 
of the Executive Branch, which are merely advisory or preliminary in 
nature and which do not represent any final official action and any docu- 
ments or reproductions concerning such advice. 

9. Information received from other Government agencies for official use 
of the Department of Defense, any further dissemination of which is con- 
trolled by the agency which provided the information. 

10. Information furnished in confidence by foreign nations te the United 


States, the dissemination of which is limited by the nation which provided 
such information. 


Vv. IDENTIFICATION AND MARKING 


A. In order to assure uniformity within the Department of Defense for identi- 
fying and marking information which is described in Section 1V. C. above, the 
optional use of the term “For Official Use Only” is authorized. No other term 
may be used to designate such information. Where the term is marked on 
material, to the fullest extent practicable there shall also be indicated a speci- 
fied event or date after which the term will no longer apply to such information. 
In all cases the term will be removed promptly when the need for protecting 
the information so marked, no longer exists. 

B. Information requiring protection in the public interest must be safe- 
guarded irrespective of whether or not the information is physically identified 
by, and marked with, the term “For Official Use Only.” 

SO. Particular care must be taken to emphasize that the classifications author- 
ized in references (e) and (g) shall not be used for the information covered 
solely by this Directive. Conversely, the term “For Official Use Only” as au- 
thorized herein shall not be used for information classified under reference 
(e) or (g) 

VI. RELEASE 


A. Requests for official information which fall within the terms of this direc- 
tive will be denied on the basis of this Directive only upon a determination by 
a responsible authority that the release requested will be contrary to law or 
otherwise against the public interest as herein stated. 

B. Arbitrary and unreasonable withholding of information must be avoided. 

C. Nothing in this Directive shall be deemed to authorize the withholding of 
information, otherwise releasable, because its release might tend to reveal ad- 
ministrative error or inefficiency, or might be embarrassing. 


VII. IMPLEMENTATION 


A. The Secretaries of the military departments, the Chairman of the Joint 
Chiefs of Staff and the Assistant Secretary of Defense (PA) will insure that 
adequate regulations are issued to implement the policies stated herein. Copies 
of such implementing regulations will be furnished to this office through the As- 
sistant Secretary of Defense (PA). 

B. The Secretaries of the military departments, the Chairman of the Joint 
Chiefs of Staff, and the Assistant Secretary of Defense (MP&R) will take ap- 
propriate steps to insure that all personnel of the Department of Defense, both 
military and civilian, are made aware of the importance of protecting informa- 
tion against unauthorized disclosure in accordance with this Directive; that 
appropriate measures for the physical safeguarding of such information are 
put into effect; and that appropriate disciplinary action will be taken by re- 
sponsible superiors with respect to any unauthorized disclosures of such infor- 
mation on the part of departmental personnel. 

C. To the extent required for proper enforcement of this Directive : 

1. The Secretaries of the military departments shall initiate prompt in- 
vestigation within their respective Departments of any unauthorized dis- 
— of information requiring protection under this Directive. In any 

‘ase coming to his attention, the General Counsel, Department of Defense, 
shall have authority to request the initiation of an investigation and to 
request information from the Secretaries of the military departments with 
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respect to the initiation, progress, and results of the investigation, including 
actions taken. The General Counsel shall follow such investigations on 
behalf of the Secretary of Defense and shall report to the Secretary of De- 
fense with respect to those deemed of importance of his office. 

2. The Assistant Secretaries of Defense and the Chairman of the Joint 
Chiefs of Staff shall promptly notify the General Counsel of any case in- 
volving an unauthorized disclosure of information requiring protection un- 
der this Directive which warrants investigation. 

3. The General Counsel, Department of Defense, shall have authority to 
assist in or direct, as appropriate, the investigation of any such case in any 
activity of the Department of Defense in the Washington area which is not 
within the command or jurisdiction of any military department, in the same 
manner as provided in reference (h). Responsibility and procedures with 
respect to an investigation of any unauthorized disclosure of such informa- 
tion in any unified or specified command, or within the organization of the 
Joint Chiefs of Staff, shall be those specified in reference (h) for investi- 
gations of unauthorized disclosures of classified defense information. 


VIII, EFFECTIVE DATE 

This Directive is effective immediately. 

C. E. WILSON, 
Secretary of Defense. 

Mr. Maerz. May I ask this one final question 

Did I understand you to testify that in retrospect you feel that 
turning over these documents to A. T. & T. was a mistake? 

Mr. Nrepertenner. Let me say that although this was not my final 
decision, certainly had I been aware of the consequence in terms of 
the distress to the committee investigating the matter, which resulted 
from our turning it over, we would have called the committee chair- 
man or his counsel just as we had called A. T. & T. to ask them about 
the legal opinion; and in retrospect very clearly I think that is what 
should have been done, because it apparently did cause some distress 
to the committee, and we hold no brief for the company vis-a-vis the 
committee with respect to this matter. They asked for the documents. 
There appeared to be no reason why they shouldn’t have them. 

The CHarrMan. I want to compliment you on your candor, Mr. 
Niederlehner. It is very refreshing to get those responses. 

Mr. NrepertenNer. Thank you, Mr. Chairman. 

Mr. McCutzocn. Mr. Chairman, I would like to inquire whether 
or not the document recently referred to by Mr. Niederlehner of Sec- 
retary Lovett which sets forth his position in this matter and the 
reason therefor is a part of the record now? 

Mr. Harxrns. Yes. 

Mr. McCutiocn. Mr. Chairman, I again would like to make this 
observation. I hope that the various agencies of the Government in 
the future can have better liaison in their approach to such important 
matters and the decisions thereon. 

The Cuatrman. Mr. Harkins. 

Mr. Harkins. Mr. Niederlehner, are there any statutes authorizing 
appointment of w. o. c.’s by the Secretary of Defense which grant a 
complete exemption from the conflict of interest statutes where at the 
same time the regulations that have been promulgated by the Secre- 
tary of Defense do not restrict the exemption that has been granted ? 

In other words, is there anybody appointed as a w. o. c. in the De- 


partment of Defense who has a complete exemption from the conflict 
of interest statutes? 
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Mr. NreperRLEHNER. I would say no. 

The C HAIRMAN. That would assume a special statute. 

Mr. Harkins. In any case, I believe it is a fact there is no regula- 
tion that circumscribes the exemptions from the conflict of interest 
statutes ? 

Mr. NreperLtEHNER. That is correct. There is no absolute exemp- 
tion. 

Mr. Harkins. With respect to section 704 of the Second Supple- 
mental Appropriations Act of 1951, has not the Secretary of Defense 
promulgated a regulation which restricts the exemption contained 
therein in these words: 


Exemption hereunder shall not extend to making any recommendation or 
taking any action with respect to individual applications to the Government for 
relief or assistance on appeal or otherwise made by the private employer of the 
appointee or by any corporation, joint stock company, association, firm, partner- 
ship, or other entity in the pecuniary profits or contracts of which the appointee 
has any direct or indirect interest. 


Mr. NrepertenHNer. That is correct. That is a regulation promul- 
gated as of July 20, 1951. 

Mr. Harkins. And that appeared in volumn 16, Federal Register 
No. 2281 did it not? 

Mr. NireperLeHNeR. That is correct. 

Mr. Harkins. That is all, Mr. Chairman. 

The CHatrMan. Any other questions ? 

Mr. E1senserc. Mr. Chairman, I just want to finalize the arrange- 
ment for the presentation for the record of the correspondence from 
Secretary Lovett to the military departments with respect to the 
establishment of this ad hoc committee. I believe that was in Decem- 
ber 1952 

I understand you are going to delete classified information from 
those documents and submit them on a declassified basis; is that 
correct ? 

Mr. oa EMEN's. If the committee so wishes. 

Mr. NIeEpERLEHNER. Yes. 

(The material referred to appears at p. 2399.) 

The CHarrMAN. Thank you very much, Mr. Niederlehner, Mr. 
Berry, and Mr. Clements. We appreciate your coming here and tak- 
ing time off to give us a very sincere and candid statement. 

Mr. Nrepertenner. Thank you, Mr. Chairman. 

The CHArrman. We will now adjourn to meet tomorrow afternoon 
at 2:30 when we will have again Mr. Moulton and Mr. H. S. Dumas, 
former executive vice president of the American Telephone & Tele- 
graph. 

(The documents referred to at pp. 2361, 2368, 2372, 2375, 2387 
and 2396 are as follows :) 


BELL TELEPHONE LABORATORIES, INC., 
New York, N. Y., May 2, 1958. 
Hon, EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CeLLeR: I have read pages 631 to 679 of the transcript of hearings 
before the House subcommittee on the antitrust laws relating to my status as 
Chairman of the Committee on Continental Defense. I appreciate the opportunity 
which the subcommittee has afforded me to explain the circumstances surrounding 
the signing of the appointment affidavit which the record states bears my signa- 
ture and contains an oath of office. I have no recollection whatever of the sign 
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ing of any such document and have no copies in my file of any of the documents 
referred to as being in the Defense Department files. 

As stated in my testimony, Mr. Lovett asked me in November 1952—9 months 
after I had initiated the discussions with him concerning the Department of 
Defense’s interest in the Bell System antitrust suit—to accept the chairmanship 
of a committee and to select outstanding citizens with appropriate background as 
members of the committee to evaluate our continental defense. In agreeing to 
accept this responsibility I was acting as a citizen and not as president of Bell 
Telephone Laboratories. I did not see in this assignment any conflict in interest 
or any impropriety. I am confident that Mr. Lovett’s views were identical, 
otherwise he would not have asked me to accept the assignment. 

The first meeting of my Committee was on January 9, 1953, in the Pentagon. 
My records show that Mr. Lovett came into the meeting and discussed the im- 
portance of the assignment and his appreciation for the service of the Com- 
mittee members. According to my record, his talk was followed by 3 days of 
briefiings by appropriate members of the three Defense Departments. While I 
still have no recollection whatsoever concerning this document, it is probably that 
a copy was left for signature at each member’s place at the conference table. 
I cannot believe that my memory would have so completely failed me had I taken 
an oath in the usual manner. Had I been aware of what was involved in my 
signing this document, I am confident that I would have resigned from the 
Committee—even at this late date, 2 months after accepting this assignment— 
since I rated then, as I do now, the settlement of the antitrust suit without 
divestment of Western of first order importance to national defense as well as to 
the maintenance of the highest quality telephone service at the lowest cost to 
the user. 

Thanking you again for the opportunity of submitting this letter, I am 

Cordially yours, 


MERVIN J. KELLY. 


DEPARTMENT OF DEFENSE, 
OFFICE OF GENERAL COUNSEL, 


Washington, D. C., May 9, 1958. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives. 


DEAR Mr. CHAIRMAN: In an appearance before your committee on April 16, 
1958, I requested the opportunity to submit for the record certain information 
requested by the committee. 

At page 668 of the transcript, Mr. Rogers requested that I develop the au- 
thority for the administration of oaths of office for employees of the Department 
of Defense. The applicable code section is title 5, United States Code, section 
16 (a), which was effective June 26, 1943. This provides that any officer or 
employee of any of the executive departments “designated in writing by the 
head thereof for such purpose, is hereby authorized to administer the oath 
required by section 16 of this title * * *.” Mrs. Sullivan was designated by 
memorandum of the Secretary of Defense, dated January 3, 1951, copy attached 
as inclosure (1). She was “Manager, Employment Branch” which position 
is now designated “Chief, Employment Branch.” The memorandum of Jan- 
uary 3, 1951, is still in effect. 

At page 658 of the transcript and again at page 704 reference was made to 
a press release of December 31, 1952, and a memorandum to the Secretaries 
of Army, Navy, and Air Force which antedated the press release. A copy 
of this memorandum dated December 4, 1952, which announced the appoint- 
ment of an ad hoc group to study continental defense, is attached as enclosure 

2). Paragraph 4, which contained classified information, is omitted in accord- 
ance with the desires of the committee. 

At page 691 of the transcript I requested an opportunity to check the dates 
of the request from A. T. & T. for documents and the date of submission of 
the documents. I find that the request was made on February 5, 1958, and the 
copies were made available on February 6, 1958. It now appears that it was not 
necessary to make copies for the company but rather that extra copies were 
available in the file having been made at the time the committee made its request. 

At page 672 of the transcript a request was made for a legal memorandum 
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on the applicability of section 281 of title 18, United States Code, to consultants 
appointed under section 303 of the National Security Act. This is being 
submitted by separate letter. 
Sincerely yours, 
LEONARD NIEDERLEHNER, 
Deputy General Counsel. 


THE SECRETARY OF DEFENSE, 
Washington, January 3, 1951. 


DELEGATIONS OF AUTHORITY 


1. Pursuant to the provisions of paragraphs 5 and 7 of the Standardized 
Government Travel Regulations, as amended, the authority to authorize travel 
and to approve travel which has been performed in an emergency, or without 
prior authority, for employees of the Department of Defense, exclusive of the 
Departments of Army, Navy, and Air Force, is delegated to the following 
officials, or officials acting in their absence : 

Director of Administration 

Assistant for Administration 

Director, Budget and Finance Division 
Assistant Director, Budget and Finance Division 

2. Pursuant to the provisions of section 204 of Public Law 253, 80th Congress, 
as amended by section 6 of Public Law 216, 81st Congress, the following offi- 
cials, or officials acting in their absence, are authorized to exercise the powers 
pertaining to the general administration of civilian personnel vested in the 
Secretary of Defense: 

Director of Administration 
Assistant for Administration 
Director, Personnel Division 

3. The authority conferred upon me by section 902 (d) (1) of Executive 
Order 10161, September 9, 1950, as amended by section 4 of Executive Order 
10200, January 3, 1951, to certify that the duties of positions requested for 
classification in grades 16, 17, and 18 of the general schedule pursuant to sec- 
tion 710 (a) of the Defense Production Act are essential and appropriate for 
the administration of said act, is hereby delegated to the Director of Adminis- 
tration, Office of the Secretary of Defense, or, in the event of the absence or 
incapacity of such individual, to the person acting as Director of Administra- 
tion, Office of the Secretary of Defense. 

4. Pursuant to the provisions of section 25.141 of the Federal Employment 
Pay Regulations, authority to authorize overtime work for civilian officers and 
employees is delegated to the following officials, or officials acting in their 
absence : 


a. For the Department of Defense exclusive of the Departments of Army, Navy, 
and Air Force: 
Assistant for Administration 
Assistant to the Director of Administration 
b. For the Munitions Board: Administrative officer 
ce. For the Research and Development Board: Administrative officer 
d. For the Joint Chiefs of Staff, Joint Staff and Weapons Systems Evaluation 
Group: Administrative secretary 
For the Personnel Policy Board: Executive Secretary 
For the Office of Public Information: Administrative officer 


ra © 


5. Pursuant to the provisions of the act of June 26, 1948 (5 U. S. C. 16a), the 
following officials are authorized to administer oaths incident to entrance into 
the executive branch of the Federal Government, or any other oath required by 
law in connection with employment therein : 


Assistant Secretary of Defense (Legal and Legislative Affairs) 

Director of Administration 

General Counsel 

Director, Personnel Division 

Manager, Employment Branch 

Personnel Officer, Employment Branch 

Placement Officer, Employment Branch Head, Records and Appointments Section 
Head, Appointments Unit. 
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Administrative Officer, United States Delegation, Military Staff Committee, 
United Nations. 


6. Pursuant to the authority vested in me as Secretary of Defense, and in 
accordance with section 202 (f) of the National Security Act, as amended, the 
authority to enter into contracts for supplies, equipment and services for the 
Department of Defense, exclusive of the Departments of the Army, Navy, and 
Air Force, is hereby delegated to the following officials, or officials acting in 
their absence: 

Director of Administration 
Assistant for Administration 
Director, Office Services Division 

7. The delegations of authority outlined above supersede all existing dele- 
gations of similar authority. 

G. C. MARSHALL. 


THE SECRETARY OF DEFENSE, 
Washington, December 4, 1952. 


Memorandum for the Secretary of the Army, the Secretary of the Navy, the 

Secretary of the Air Force, the Joint Chiefs of Staff. 

Subect : Ad Hoc Study Group on Continental Defense. 

1. In order to facilitate a reappraisal of United States objectives for national 
security, I am appointing an ad hoc group to study certain aspects of the 
problem of defense of the North American Continent against atomic attack, and 
to make recommendations to assist the Department of Defense in meeting its 
responsibilities in this area. 

2. The following individuals comprise the initial civilian membership of the 
ad hoc group: 


M. J. Kelly, president, Bell Telephone Laboratories 

F. L. Hovde, president, Purdue University 

S. C. Hollister, dean of engineering, Cornell University 

C. C. Lauritsen, professor of physics, California Institute of Technology 
R. E. Wilson, chairman of the board, Standard Oil Company of Indiana. 


3. It is requested that the Secretaries of the Army, Navy, and Air Force 
each appoint a general or flag officer to be an associate member of the group, 
to participate in its work and generally to facilitate its operations. Dr. E. 
Bright Wilson, Director of Research, Weapons Systems Evaluation Group, has 
been appointed an associate member. Major General James McCormack, Jr., 
USAF, will serve as secretary of the group. 

4. (Omitted due to security classification). 

5. In performing its task the ad hoc group will need assistance from various 
elements of the military departments and agencies. Without prejudicing its 
requirements, I assume it will wish special briefings from each of the services 
and arrangements to visit selected military installations and projects. Pre- 
sumably also it will wish to discuss its assigned problems with such agencies 
as the Research and Development Board, the Weapons Systems Evaluation 
Group, and the Joint Air Defense Board, and possibly with the members of 
the Joint Chiefs of Staff or their representatives. I request the cooperation of 
all appropriate elements of the Department of Defense in meeting these and 
other needs of the group as they arise. 

6. The Chairman of the Research and Development Board will act for me in 
the initiation of the study, and subsequently in insuring that the ad hoc group 
is given all necessary support by the appropriate agencies of the Department 
of Defense. The ad hoc group will submit its report to the Secretary through 
the Chairman of the Research and Development Board. 

ROBERT A. LOVETT. 


DEPARTMENT OF DEFENSE, O¥FICE OF GENERAL COUNSEL, 
Washington, D. C., May 6, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Deak Mr. CHAIRMAN: This letter refers to your request for my views with 
respect to the applicability of section 281 of the Criminal Code to consultants 
appointed under section 303 of the National Security Act, which request was 
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eens my appearance before your committee on April 16, 1958 (transcript 
page 672). 

Although the answer to this question is fraught with sufficient difficulty that 
I think it commends itself to the study which your committee is undertaking in 
the field of conflict of interest statutes, I am of the opinion that from the point 
of view of legality (as distinguished from ethical considerations mentioned 
below), a consultant under section 303 of the National Security Act is an officer 
or employee of the Government only on those days on which he is actually 
employed. 

There are no judicial decisions or opinions of the Attorney General or the 
Comptroller General on the specific question of the applicability of section 281 
on nonduty days to consultants appointed under the National Security Act, but 
an analogous interpretation has been made in situations involving the Dual Com- 
pensation Act, the Hatch Act, and the general statutory rule regarding Reserve 
officers. Thus, the Comptroller General has applied the restrictions of the Dual 
Compensation Act only on such days as a retired military officer actually receives 
compensation for his civilian position as a consultant. The Act (5 U. 8. C. (59 
(a)), provides “* * * no person holding a civilian office or position * * * shall 
be entitled, during the period of such incumbency, to retired pay from the United 
States for or on account of services as a commissioned officer [in excess of a 
specified rate] * * *” (See 28 Comp. Gen. 381 (1948) and 31 Comp. Gen. 126 
(1951).) 

Section 9 (a) of the Hatch Act (5 U. S. C. 118i (a)), provides: “No 
officer or employee in the executive branch of the Federal Government, or any 
agency or department thereof, shall take any active part in political management 
or in political campaigns.” The Federal Personnel Manual applies the statute 
as follows: 

“Part-time and intermittent employees.—Any person whose employment with 
the Federal Government is only part-time and intermittent, not in any case occu- 
pying a substantial portion of his time and not affording his principal means 
of livelihood, is subject to the political-activity prohibitions of section 9 (a) of 
the Hatch Act and section 4.1 of Civil Service Rule IV while in active-duty 
Status, and not otherwise. Such an employee may be listed as a candidate for 
a public elective office provided that he does not engage in political activity on 
any day on which he performs duty as a Federal employee. The period of active 
duty embraces the whole period of status as a paid employee, rather than just 
the working hours of the day.” 

The rule with respect to Reserve officers (5 U. 8. C. 30r (d)), is as follows: 

“When he is not on active duty, or when he is on active duty for training, 
a Reserve is not considered to be an officer or employee of the United States 
or a person holding an office of trust or profit or discharging any official func- 
tion under, or in connection with, the United States because of his appoint- 
ment, oath, or status, or any duties or functions performed or pay or allow- 
ances received in that capacity.” 

Several other considerations support the conclusion which I have stated. One 
is the peculiar status of consultants generally. The basic thesis upon which 
they are utilized is the advantage to be gained by the Government as the result 
of the flow of information from the consultant. To insure his ready availability, 
a consultant may be carried on the rolls on a year-to-year basis for purposes 
of security clearance, pay and travel, and other matters, but be requested to 
provide information and advice only once or twice, conceivably only 1 or 2 days 
out of an entire year. It is difficult in such situation, stated of course as an 
extreme, to consider that the consultant is an employee throughout the entire 
year within the meaning of section 281. In addition, I have already adverted in 
my testimony to a particular distinctive characteristic of a consultant, which 
distinction is recognized in personnel regulations. The officer, the employee, or 
the expert may be vested with discretion to perform acts in the name of the 
Government, to make decisions, or to give orders. The consultant has only one 
function, and that is to advise someone else. Therefore, there is always another 
individual insulating the consultant from the decision affecting the rights of 
the Government. 

Protection of the Government’s interests should not, of course, be limited to 
application of the relevant criminal statutes. All personnel, including con- 
sultants, should be held to the highest standard of ethical conduct. This is not 
a responsibility of just the individual who is requested to provide technical 
advice to the Government; it also should be the clearly understood responsi- 
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bility of those who seek the advice of consultants not to place them in situations 
of conflict. Certainly no consultant should be asked to serve in connection with 
problems in which he has a direct interest in his private business capacity. 
However, where the individual in the normal course of performance of his 
business duties has dealings with the Government, and where this fact is known 
to representatives of the Government, in my opinion, it would be to the net dis- 
advantage of the Government to conclude that his advice with respect to matters 
not directly related to his company’s business could not be solicited occasionally 
by the Government without placing him in a situation of conflict. 
Sincerely yours, 
L. NIEDERLEHNER, Deputy General Counsel. 


(Whereupon, at 12: 10 p. m., the committee adjourned to reconvene 
at 2:30 p.m., Thursday, April 17, 1958.) 


x 





